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UNITED STATES OF AMERICA
NUCLEAR REGULATORY C0!iMISSION

BEFORE THE COMMISSION

In the Matter of
,

PACIFIC GAS AND ELECTRIC COMPANY ) Docket Nos. 50-275 0.L.

(Diablo Canyon Nuclear Power Plant ))
50-323 0.L.*

Unit Hos. 1 and 2) )
,

NRC STAFF RESPONSE TO JOINT INTERVENORS'
REQUEST FOR DIRECTED CERTIFICATION

I. INTRODUCTION

In May, 1979, the San Luis Obispo Mothers for Peace, Scenic

Shoreline Preservation Conference, Inc., E ology Action Club, Sandra

Silver, Gordon Silver, Elizabeth Apfelberg, and John J. Forster

(collectively known as " Joint Intervenors") filed a request to reopen the

; full power record in the above proceeding to litigate additional

contentions related to emergency planning and " Class-9 accidents." On

March 24, 1981 the Joint Intervenors filed a second motion to reopen

putting forth 17 contentions which they wished to litigate. On June 30,

1981 Joint Intervenors issued a clarified statement of contentions. On
.

August 4, 1981 the Licensing Board, having held the 1979 reopening

request in abeyance pending the completion af the Staff's SER Supplement

dddressing specific TMI action plan items as they affected Diablo Canyon,

issued a Prehearing Conference Order for full power. That Order admitted
,

one of Joint Intervenors' contentions and rejected the remaining
'

contentions. On August 14, 1981, the Joint Intervenors filed a Notice of

Objections to the Licensing Board's August 4,1981 Order. On August 27,

1981 the Goard denied the Joint Intervenors' request for certification

.

h
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which had been contained in their August 14, 1981 filing. On October 8,

M31 the Joint Intervenors filed a request for directed certf fication

with the Connission, alleging that the August 4,1981 Prehearing
'

Conference Order was in error. The Staff opposes Joint Intervenors'

motion for directed certification.~

II. BACKGROUND
,

Applications for operating licenses for Diablo Canyon Units 1 and 2

were docketed in 1973. Following a lengthy procedural and litigation

history, the Licensing Board completed safety hearings ano closed the

evidentiary record on March 12, 1979. Before a decision was rendered,

however, Joint Intervenors filed their first motion to reopen the record.

The basis for Joint Intervenors' motion was stated to be the Three Mile

Island Accident. Joint Intervenors subsequently sought to reopen the

record in 1980 on seismic issues then pending before the Appeal Board as

a result of the Licensing Board's Partial Initial Decision issued on

September 27, 1979. The basis for Joint Intervenors' motion was a recent

earthquake in the Imperial Valley Region of California which provided

significant new information concerning near field accelerations. The

Appeal Board reopened on that issue and subsequently held extensive

hearings culminating in a favorable resolution of the seismic issue in

ALAB-644 issued June 16, 1981. The Appeal Board also reopened the record
~

on security matters and permitted Joint Intervenors to participate in

subsequent hearings. A favorable decision on security issues was issued,

on September 9,1981 in ALAB-653.

A ruling on Joint Intervenors' original motion to reopen on Class

nine accidents and emergency planning was held in abeyance while the

.
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Commission policy on the appropriate regulatory response to.the Three -

Mile Island Accident was being developed and the NRC Staff's Safety

Eva'uation Report (SER) addressing specific TMI issues applicable to
*

Diablo Canyon was being prepared. On June 20, 1980, the Commission

*

issued "Further Corsaission Guidance for Power Reactor Operating

Licenses". (45 Fed. Reg. 41738 (1980)). In that policy statement, the
,

Commission addressed the standards which it expected its Licensing

Board's to apply when considering motions to reopen the record in the

pending operating license proceedings. The Commission issued additional

guidance by Order dated December 18, 1980. (CLI-80-42,12NRC654,

hereinaf ter " Revised Policy Statement"). It was subsequent to the

December 18, 1980 Order that the Joint Intervenors filed their additional

17 contentions for litigation on the full power licensing application.

As a result of questions raised in the low power proceeding for Diablo

Canyon which was underway at the same time as the full power proceeding,

the Commission issued further guidance in an April 1, 1981 Order

(CLI-81-5, 13 NRC 361, (1981)). That guidance re-emphasized the need to

address the late filing and reopening standards where applicable even if

the proposed contentions were related to the TMI accident. The NRC Staff

maintained before the Licensing Board that the Joint Intervenors, with

the possible exception of emergency planning contentions, had failect to
"

meet those standards. On August-4, 1981 the Licensing Board issued-the

Prehearing Conference Order, rejecting all the Joint Intervenors',

contentions except emergency planning which was one of

,
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two matters addressed in Joint Intervenors original motion to reopen.1/

Joint Intervenors requested the Licensing Board to reconsider its

Prehaaring Conference Order or, in the alternative, to certify its order
'

to the Connission in a motion filed on August 14, 1981. On August 27,

1981, the Licensing Board denied Joint Intervenors' requests. On October"

8,1981, some six weeks after the Licensing Board denied their requests,
,

and as discovery was within a few weeks of possible termination, Joint

Intervenors filed the request for directed certification which is the

subject of this response.

III. ARGUMENT

Joint Intervenors request for directed certification should be

denied. The request is inappropriate under the Commission's regulations

and precedent, is untimely, and substantively presents no basis for the

Commission to alter the Licensing Board's resolution of Joint

Intervenors' motions to reopen. This is not a proceeding on which

contentions are being timely submitted pursuant to a notice of hearing,

but is an attempt to belatedly reopen a closed record for the fifth time

in order to litig&te untimely contentions. The fact that some

contentions might have been admissible during the original full power

.

1

1/ The Commission subsequently ordered in the low power proceeding thu;
.

two of the contentions submitted for low power (Contentions 10 and
12) be admitted in the full power hearing. These contentions
appeared as Contentions 6 and 8 in the full power proceeding. As
noted in the Staff's Response to PG&E's motion for reconsideration,
filed by the Staff on October 19, 1981, the Staff continues to
believe that these contentions are not appropriate for litigation in;

this proceeding.
,

P
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hearing does not mean that they are appropriate for reopening this closed -

record.

A. The Request For Directed Certification Is Prohibited

*

10 C.F.R. 9 2.730(f) states that "no interlocutory appeal may be
'

taken to the Commission from a ruling of the presiding officer."

Regardless of the label which doint Intervenors put on their present
,

motion, it is an interlocutory appeal from the Licensing Board's August

14, 1981 Order. The Joint Intervenors' request for directed,

certification is, therefore, forbidden under the regulations. There is

little doubt that the 10 C.F.R. 6 2.730(f) prohibition applies to motions

for directed certification. In an unpublished opinion in the Seabrook

proceeding, the Commission specifically ruled that a request for

certification was an interlocutory appeal forbidden under Section
4

2.730(f). Public Service Company of New Hampshire (Seabrook Station,

Units 1 and 2) Docket Nos. 50-443 and 50-444 (March 23, 1981).

More directly to the point is the Commission's ruling in CLI-81-5.

In that decision in this proceeding, the Commission specifically stated

that requests for directed certification of Licensing Board's decisions
,

on the admissibility of contentions were appeals of an interlocutory
'

order prohibited by 10 C.F.R. 6 2.730(f). Pacific Gas and Electric

Company (Diablo Canyon Nuclear Power Plant, Units 1 and 2), CLI-81-5,13
.

HRC 361, 362 n.1 (1981). Thus, the Commission manifestly has applied 10

C.F.R. s 2.730(f) to bar requests for directed certification motions on.

the admissibility of contentions.

The only basis Joint Intervenors give to support the filing of their

directed certification motion is a reference to the Commission's Revised

a

#
_ . - ., ,,. - . = , ,m. - . _ m-._ , , , , _ _ _ _ - - - , . . , . _ , - . _ ,._y - .._, , , , , . ~ . . _ _ - _ , _ . _ . . . -
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Policy Statement. That statement, however, did not authorize any party

to file a request for directed certification with the Commission.

Specifically that statement directed: ... certifications are encouraged"

*

where Boards are in doubt as to the Commission's intentions''. [ emphasis

added] (Revised Policy Statement,12 NRC at 660). Thus, it is-

the Licensing or Appeal Boards which have been authorized to request

Commission guidance if they are in need of further clarification. There

has been no indir,ation that the Licensing Board is in 01y need of further

Commission guidance in applying the policy statements. In fact, the

Licensing Board specifically rejected Joint Intervonors' motion

requesting that they certify the question of the admissi bility of Joint

Intervenors' Contt;ntions to the Commission. Pacific Gas and Electric

Company Diablo Canyon, Units 1 & 2), Licensing Board Order (August 27,

1981).

B. Timeliness

Tne Joint Intervenors' request for directed certification also

should be denied because it is untimely filed. Although the regulations

do not put a specific time limit on when a party may request directed

certification, the Commission has stated that: "[the Commission] assumes

that parties will assert their own interests in a timely fashion with

adequate support, and that they will live with the costs of their

decisions." Consolidated Edison Company of New York, Inc. (Indian Point,*

Units 1,2 and 3) CLI-77-2, 5 NR; 13, 15 (1977).
,

Directed certification is a form of interlocutory review. In this

sense it is similar to an appeal from a Licensing Board action. A

reasonable time for requiring a request for directed certification would,

|,
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therefore, be 10 days after the issuance of the order being challenged -

the same period provided under 10 C.F.R. s 2.762 for the filing of an

appeal with the Cor.nission. Joint Intervenors have filed their request

,
six weeks after the final Licensing Board ruling on the contentions.

~

The effect of the late filing of this request on this proceeding is

profound. A conference call was held with the Licensing Board concerning,

the schedule for the full power hearing on October 2,1981. All the

parties participated in that call. No mention of their intention to file

the present motion was made by Join, Intervenors, although the granting

of such a request would fundamentally change the schedule on which the

Licensing Board could proceed. The further disccvery that would be

necessary should any additional contentions be admitted by the Commission

would result in delays of at least a month or more.

The Staff believes that the Commission has the right to expect

motions to be made on a timely basis. Absence of a specific time limit

in the regulations does not remove the Commission's inherent supervisory

authority over proceedings. Pacific Gas and Electric Company (Diablo

Canyon Units 1 and 2) CLI-81-5, 13 NRC 361, 362 (1981). Joint

Intervenors have presented no basis for delaying the filing of their

request until this proceeding is approaching the finalization of hearing

schedules. Their request should, therefore, be dismissed as being
.

untimely.

. C. The Contentions Were Properly Excluded by the Licensing Board

Joint Intervenors argue in their request for directed certification

that the Licensing Board improperly excluded some of their contentions.

If the contentions cited by Joint Intervenors are examined, it becomes

.

o
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clear that the requirements for admitting a contention into the Diablo

Canyon proceeding have not been met by the Joint Intervenors.

The contentions presented by Joint Intervenors to justify reopening
*

the Diablo Canyon full power record to hold an evidentiary hearing must

meet several requirements before the Board would be justified in-

reopening the record.
.

j 10 C.F.R. 9 2.714(b) requires that a list of contentions which

intervenors seek to have litigated be filed along with the bases for

those contentions set forth with reasonable specificity. A contention

must be rejected where:

(a) it constitutes an attack on applicable statutory requirements;

(b) it challenges the basic structure of the Commission's
regulatory process or is an attack on the regulations;

(c) it is nothing more than a generalization regarding the
intervenor's views of what applicable policies ought to be;

(d) it seeks to raise an issue which is not proper for adjudication
in the proceeding or does not apply to the facility in question; or

| (e) it seeks to raise an issue which is not concrete or litigable.

Philadelphia Electric Co. (Peach Bottom Atomic Power Station, Units 2 and

3), ALAB-216, 8 AEC 13, 20-21 (1974).

The purpose of the basis requirement of 10 C.F.R. 9 2.714 is to

assure that the contention in question does not suffer from any of the

infirmities listed abose, to establish sufficient foundation for the
.

I contention to warrant further inquiry of the subject matter in the

' proceeding, and to put otner parties sufficiently_ on notice "so tnat they

will know at least generally what they will have to defend against or

oppose." Peach Bottom, supra at 20.

r-

8
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10 C.F.R. 5 2.714(a) and (b) also set forth the requirements for

filing late contentions. The intervenor, in order to be allowed to file

late contentions, must show that a balancing of the following factors
' '

weighs in favor of allowing a late filing,
,

(1) Good cause, if any, for failure to file on time;~

,

'

(ii) The availability of other mcans wheret'y the petitioner's
~

interest will be protected;
._

(iii) The extent to which the petitioner's participation may
reasonably be expected to assist in developing a sound record;

(iv) The extent to which the petitioner's interest will be
'

represented by existing parties.
"

(v) The extent to which the petitioner's participation will broaden
issues or delay the proceeding.

10 C.F.R. s 2.714(a)(1).

Since the time for filing contentions has past in the Diablo Canyon

proceeding, Joint Intervenors will have to demonstrate that the above

factors for lcte filing weigh in favor of allowing them to file :iate

contentions.

Joint Intervenors argue that they " repeatedly addressed" the

Commission's standards for late-filed contentions and for reopening

closed records (Brief p. 4). The Staff disagrees that Joint Intervenory "

presented such arguments in a timely fashion in their original filings. .

s <

Furthermore the Staff believes that Joint Intervenors failed to satisfy -N

*

the good-cause standard for late-filing under 9 2.714(b)(i); and-that the 3
,T

,

late admission of these contentions uculd broaden or delay the proceeding s
,

(9 2.714(b)(v)). The Staff submits that these two factors weigh heavily

against admission of late contentions in this proceeding. The other
'"three standards of 9 2.714(b) do not require a contention by contention
m

4
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discussiger31nce the existence of a closed record precludes arguments

thd ot...er parties could protect Joint Intervenors' interests, that their.

, r

3 .I participation would or would not assist the development of a sound record
,

'

s o or that other on-the-record means exist to protect their interests. The'

s.
A ' Staff wC1 discuss below the applicability of 5 2.714(b)(1) and

a N

62.714(b)(v)toeachofthera.iectedcontentions.
' Beho,re discussing each rejected contenMon, it shoult' be noted that,

even if good cat.se for late fD' ig were found and it was determined that
q

valid contentions exist,-the Vo.ac 'ibyervenors must still meet the
t- , 3~

,

requirements for reopening a closed record, as the Diablo Canycn full

power licensing record is presently closed. The test for reopening a

closed record is 1) t'here must Ee';ignificant new information and 2) thats
<

,y

infonaation oust be such as would have changed the result if considered,

~.~

originally. Ka'nsas Gas & Electric Co. et al.'(Wolf Creek Generating
'

, - -
,

" ' ' ' I * '^ Statio'n,' Uni c 1),4 ALAB-462, 7 ilRC 320, 338 (1978).

' - TheNomojssio'n affirmed ' e process for admitting THI-related
.cc .c,

c s.:tentions in the Diablo Canyon operating license proceeding. Pacific
. ,

?
^ Gas & Electric Company (Diablo Canyon Nuclear Power Plant, Units 1 and 2)

r.;

CL|-81-5,i13 NRC 362 (1981). In that Order the Conaission also clarified
,

how cdqtentions related to NUREG-0737 were to be treated under the
/

Revi|shojulicy Statement.
m . a

* The Commission noted that an intervenor may challenge compliance

with thy NUREQ-0737-items or the sufficiency of an item in NUREG-0737.
,

liowever,' the 'Comaission t'ed, in challenging the sufficiency of an item
-- a

in NUREG-073{tne intervenbrcmust focus on- the same safety concern as thea.
$g ,a

. NilRfG'ttom. If. the challedge to the NUREG-0737 item does focus ori the*

/U , -
.

* *
<

s
~

4
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same safety concern, the proponent of the contention may rely on the

information in the NUREG to satisfy the "sigaificant new information"

portion of the requirement for reopening the record. The proponent must
*still show that the information would have changed the initial result if

* originally considered. If the contention does not focus on the same

safety concern as the NUREG-0737 item (s) the proponent of the new

contention must show both that the information is significant and that it

would have changed the initial result if originally considered. (13NRC

at365).

After it was argued before the Licensing Board that Joint Intervenors

failed to meet the late-filing and reopening standards they belatedly

attempted to put forth significant new information to justify their late

filed contentions. Although some attempt is made by Joint Intervenors in

their Statement of Clarified Contentions, to demonstrate significant new

information to justify reopening the record, they still failed to Wiress or

satisfy the requirements for late filing of contentions. In the Staff's

view most of their late filed contentions failed both standards anu all of

the contentions were defective in at least one respect as a contention by

contention examination will reveal.

Contentions 2 and 3 as rewritten addressed the hydrogen control

system at Diablo Canyon. These contentions were unrelated to any
~

previously admitted contention in the Diablo Canyon proceeding. As such,

the contentions had to satisfy the requirements of 10 C.F.R. 9 2.714 for,

late filing. In the Joint Intervenors' explanation of their contentions

it becomes clear that they rely on NUREG-0578 as having initially raised

this issue. (Joint Intervenors' Motion to Reopen at 22-24). Under this

.

$
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circumstance the Joint Intervenors have .wt demonstrated good cause for .

until 1981 to file these contentions. NUREG-0578 was issued in July of

1979, over two years ago. The fact that other TMI-related documents have
*

j issued since that time does not extend indefinitely tne Joint

Intervenors' ability to file contentions on issues which are based on-

information available for over 21 months. Joint Intervenors were parties
.

to this proceeding long before TMI occurred. They were aware of the

put,lic documents on which they rely, such as NUREG-0578 for these
'

contentions, within a relatively short time af ter the docunents were made

public. Joint Intervenors attempt to cure their tardiness by reciting a

NUREG-0737 item which references the NUREG-0578 issue but which provides

no new information on which Joint Intervenors base their contentions.

Joint Intervenors' tactic should be rejected since they have shown no
2

interest in the issue for almost two years after their basis for the

contention was made public. In fact, as noted above, Joint-Intervenors

filed several other motions to reopen after NUREG-0578 was published in

which they did not seek to raise this issue. Their Statement of

Clarified Contentions does not give any additional information which
:

| would justify their long delay in raising this issue. The Joint

Intervenors are not relieved of their responsibility to address the

requirements of 10 C.F.R. 9 2.714 on late filing and reopening becausei

they are challenging compliance with the regulations. (13 NRC at 363).-

' In addition, the admission of these contentions would result 'a delay of
,

the proceeding by necessitating an evidentiary hearing on.them. A

balancing of the factors in 10 C.F.R. 9 2.714, therefore, weighs in favor

of not accepting these late filed contentions.

'

!

s

.
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,

Moreover, even if these late filed contentions were accepted for the '

purpose of deciding whether to reopen the record, they failed to meet the
,

tests for reopening.
.

The Joint Intervenors failed to identify any significant new
*

information about Diablo Canyon. They request that PG&E be required to

demonstrate the ability of the containment to withstand certain highly
,

speculative situations. They have failed to meet their burden to
,

]
identify even one possible deficiency at Diablo Canyon, and in fact

acknowledge that Diablo Canyon has internal recombiners to deal with the

particular circumstances Joint Intervenors are concerned with. They have

not identified any ne;; informotion which indicates a safety problem or

shor; fall at Diablo. Under these circumstances not only have they failed

i to satisfy the specificity requireuents for contentions by not

identifying an issue directly related to the Diablo Canyon facility, but

they have failed to make any showing that the new information would have

changed the initial result if originally considered. The Commission

stated that the parties, in challenging compliance with the repulations,

must make the initial case that significant new evidence is available,
j

not merely claims to that effect. [ emphasis added] (Id.). Jointi

Intervenors only discuss TMI events in general, and claim certain GDC's
I

were not complied with for Diablo Canyon. (Motion for Directed
'

; Certification at 11). The Joint Intervenors, therefore, in add' tion to

filing late and lacking specificity in their contentions, have failed to.

setisfy the requirements for reopening and these contentions should be

dismissed.

s

-_ , ~ _ . . ~ _ _ _ , , . . _ _ _ , , ,_,...__,-s_m . - _ _ . _ . , _ . _ , _ . , , _ _ ,. _- _ ._._, - - -- ,



- - . - - - - - - - - - - - - - - . - - - - - _ - - - - - - - - - _ _ - - - - - - -__

,

- 14 -

Contention 4 alleged that the Staff has inadequately addressed shut,

down decay heat removal. (Motion for Directed Certification at 12).

This contention is unrelated to any previously admitted contention in the
*

Diablo Canyon proceeding. As such, the contention must satisfy the late

filing requirements. In the Joint Intervenors' explanation of this' -

contention, they note that the issue of reduction of challenges to the

: ECCS was raised in NUREG-0578. HUREG-0578 was issued 21 months ago

(Motion to Reopen at 25-26). Again the Joint Intervenors footnote

NOREG-0737 requirements but do not identify information other than that

contained in NUREG-0578 as the basis for their contention. Indeed, they

{ do not specifically allege any insufficiency or non-compliance with

NUREU-0737. Rather the; cite the incident at TMI and allege

non-coupliance with Geaeral Design Criterion (GDC) 34. Since GDC 34 is
i

not newly issued and huREG-0578 identified the concern addressed by

contention 4 dimost two years ago, good cause has not been demonstrated

by Joint Intervenors for their untioely filing.

In addition, the delay wnich litigation of the contention would

cause in the Diablo Canyon proceeding is another factor weighing against

allowing this late filing. The Staff believes a balancing of the factors

in 10 C.F.P,. b 2.714 weigh against admitting this late filed contention

! and it should be dismissed.
' * Even if this late filed contention was accepted for the purpose of

deciding whether to reopen the record, it fails to meet the requirements
,

,

for reopening the record. While the referenced sections of NUREG-0737

identified by Joint Intervenors address specific concerns related to the

ECCS, the intervenors have not focused on those specific concerns, but

.

,

,= - ._ _ . _ _ - - - . - .~. _ _ . _ _ _ _,.
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have made -general allegations concerning the ECCS at Diablo Canyon. The

Commission has noted that " bare allegations or simple submission of new

conditions is not sufficient" to satisfy the "significant new

information" requirement for reopening the record. (13NRCat362). In
' addition, these general allegations fail to identify any specific

deficiency in the Diablo Canyon ECCS and as such fail the basic
,

specificity requirement for contentions. Finally, the Joint Interunors

have not demonstrated any information such as would have changed the

initial result if originally considered. Indeed, the allegations are so

general as to make it impossible to tell what effect the information

might have on the initial decision if originally considered.

Having failed to meet the specificity and late filing requirements

of 10 C.F.R. 9 2.714, and the requirements for reopening a closed record,

Contention 4 was properly dismissed from this proceeding.

Combined Contention 8 and 9 alleged that the classification of

relief and safety valves is improper and that further testing of the

valves is neces sary. (Statement of Claridied Contentions at 7-8).U

'

2] The Staff notes that the Commissior: has ordered the first portion of
this contention admitted into the full power proceeding.
Pacific Gas and Electric Co. (Diablo Canyon Unit 1 and 2) CLI-81-22,

.

13 HRC -(1981). The Staff, while recognizing the Commission
authority to add contentions to the full power proceeding, also
maintains that absent the exercise of the Commission's inherent
supervisory autnority to independently require consideration of an
issue in a proceeding, Joint Intervenurs would not be entitled to
have the issue addressed because they failed to meet the late filing
and reopening standards.

.

e
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:

Combined Contention 8 and 9 are not related to a previously filed .

contention in the Diablo Canyon proceeding. As such, Joint Intervenors

must meet the requirements of 10 C.F.R. 9 2.714 for late filing of
*contentions. As noted by Joint Intervenors, the question of relief and

safety valve operation was raised in NUREG-0578 some 21 months ago..

(Motion to Reopen at 29-32). The issues raised by Joint Intervenors do

not relate specifically to ned information contained in NUREG-0737 or

other recent documents. Their contentions raise issues that arise from a

generic concern identified almost two years ago. The Joint Intervenors

have not presented any evidence that would justify the lengthy delay in
!
j raising any questions on these long identified concerns. In addition,

adaission of these contentions would result in there being an additional

! evidentiary hearing which would delay the conclusion of this proceeding.

The above factors, therefore, weigh for dismissing Contention 8 and 9 as
,

being untimely under 10 C.F.R. s 2.714.

| Even if these contentions were not untimely, the Joint Intervenors
j
i have failed to meet the requirements for reopening a closed record.
1
# Tne first portion of the above contention addresses the
'

classification of the relief and block valves as safety or non-safety

g rade. The safety issue on which the NUREG itens focus is the testing of

these valves. The Joint Intervenors, therefore, are not focusing on the

j same safety issue as the NUREG requirement. As such, for Contention 8-

Joint Intervenors must demonstrate that the new information is

j "significant new information" regerding the issue of classification of

the valves. This they have not done. The second argunent related to

testing appears to focus on the same safety concern as the NUREG items

1

!

.
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and, as such, may satisfy the "significant new information" requirement

for reopening. Nevertheless, to have that portion of the contention

admitted, Joint Intervenors must satisfy the second part of the reopening
*requirement (change in result) in order to justify reopening the record

in this proceeding. Neither of the contentions, nor the elaboration on.

them by Joii Intervenors in their Motion to Reopen, Statement of
, .

Clarified Contentions, or Motion for Directed Certification establish

that the information is such as would have changed the initial result if-

originally considered. Since the Joint Intervenors have failed to meet

the requirements for late filing of contentions and reopening of the

record, combined Contentions 8 and 9 were properly dismissed from this

proceeding. ~ - --

Contention 10 related to the inadequate core cooling instrumentation

sys tem. This contention is not related to any prior admitted contention

in this proceeding and Imst, therefore, meet the requirements of 10

C.F.R. b 2.714 for late filing. The basic recommendation that accurate

and unambiguous measurements of variables be made available, based on the

accident at THI, was identified in NUREG-0578 some 21 months ago as noted

by Joint Intervenors. Since Diablo Canyon did not have any direct water

level indicator at that time, the basis for Joint Intervenors' contention

has been or should have been known to them for almost 2 years. The Joint

Intervenors have not demonstrated that any more recent information*

justifies bringing this issue up at this late date. As such, the Joint
.

Intervenors have completely failed to justify the acceptance of this

contention at this time. In addition, acceptance of this contention

would result in an additional evidentiary hearing which would delay the

i
!

.
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final resolution of this proceeding. In view of these circumstances, .

Joint Intervenors have failed to show that a balancing of the factors in

10 C.F.R. s 2.714 justifies accepting these late filed contentions.
*Even if this contention were not rejected for being untimely, the

Joint Intervenors have failed to meet the requirements for reopening a-

closed record. The NUREG items identified by Joint Intervenors as the
.

basis for their contention relate to a requirement that there be

unambiguous, accurate measures of variables at nuclear plants. The

contention, however, focuses on the need for a particular kind of readout

instrument, a direct water level indicator, which is not the same safety

concern as the NUREG items. Joint Intervenors therefore, to justify

reopening the closed record, must demonstrate that the new information is

significant with regard to water level indicators and that such-

information would require a change in the initial result if originally

considered. The Joint Intervenors have presented no basis for concluding

that the information, even if considered significant, would result in a

change in the initial result.

In view of the above deficiencies in meeting the late filing and

reopening requirements, the Board properly dismissed Contention 10.

Contention 11 is not related to any previously admitted contention

in the Diablo Canyon proceeding and as such must meet the requirements of
i

10 C.F.R. 9 2.714 for late filing. As becomes clear in the Joint-

Intervenors' elaboration on this contention in their Motion to Reopen,
.

they rely on information appearing .n the Standard Review Plan,
,

NUREG-0578 and NUREG-0585 as the basis for this contention. The latest

of these documents is NUREG-0585 which was published in October of 1979.

.

$

$
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Although Joint Intervenors footnote a requirement in NUREG-073/, they do

1 not identify any new information in that document which serves as the

basis for their contentions. Based on the above facts, the Joint

*
Intervenors have not demonstrated why it took them 18 months to raise

*
this issue, after the last of the documents which form the basis for

their contenti r was issued. In addition, the admission of this
,

Contention would require an additional evidentiary hearing on this issue'

and would delay the ultimate resolution of this proceeding. A balancing

of the factors in 10 C.F.R. 9 2.714 for filing late contentions,

therefore, weighs against admitting Contention 11.

Even if the Joint Intervenors were justified in filing this

contention in so untimely a fashion, they still failed to meet the

requirements for reopening a closed record. The Joint Intervenors'

contention, as elaborated upon in their Motion to Reopen, argues that the.

full spectrua of postulated loss-of-coolant accidents at Diablo Canyon

should be analyzed. Joint Intervenors then listed some particular items

they believed should be considered during such analysis. What Joint

Intervenors have failed to do is show that there is significant new

information on the question of whether the analysis should be made.

! Their preface to demanding the analysis is that certain performance
!

I criteria was exceeded at TMI-2 during the THI accident. However, there
'

is no logical progression from that preface to the demand for an analysis

of the full spectrum of postulated accidents g Diablo Canyon. In fact,
,

i

TMI is a Babcock and Wilcox plant and Diablo Canyon is a Westinghouse

plant. Thus any direct relationship between them on this issue is not

self-evident. In addition to failing to show that there is significant

new information justifying such wide range analysis, Joint Intervenors

8

i
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i

have not shown, nor presented evidence which indicates, that the information

they have cited is such as would have changed the initial result if originally

considered. The Joint Intervenors, therefore, have failed to meet either of

the requirements for reopening the record and late filed Contention 11 was
,

'

properly dismissed.
,

Contention 14 addressed the environmental qualification of equipment

dt Diablo Canyon. The first part of the contention related to whether PG&E

had complied with the regulations. The second part related to whether the

Staff had adequately addressed the environmental qualification issue. Joint

Intervenors' request to overturn the Licensing Board's ruling on this issue is

difficult to understand. The Licensing Board agreed with the Joint Intervenors

that certain deficiencies in identified equipment did exist as admitted in a

June 10, 1931 submittal by PG&E to the Staff. The Licensing Board stated that

it expected that Diablo Canyon would not be allowed to operate until the reg-

ulations were complied with. The Staff position is that the Applicant must

provide a justification for operating with the deficiencies prior to full

! power operation. This is consistent with the Commission's directions that the

environmental qualification of equipment need not be com.oleted until

June 30, 1982 and that the Staff should determine in the interim whether to

allow operation where equipment had not been documented as qualified.
!

| Petition for Emergency and Remedial Action CLI-80-21, 11 NRC 707, 715

(1980). Nothing remains for Joint Intervenors to litigate on this portion
,

of the contention.

I As to the second portion of the contention, the Licensing Board
~

directed that the Joint Intervenors could file further contentions on the

Staff's analysis of the environmental qualification issue within fifteen

; days of the issuance of the Staff's SER supplement on that issue. The
| -

.

,

>
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Staff SER Supplement on environuental qualification was issued on October

2, 1981. As of the date of this document, Joint Intervenors have

submitted no further contentions on this issue.
.

. To the extent the Joint Intervenors rely on the Jur.e 10, 1931 letter

as the basis for this contention, the Staff would concede that it was not
'

filed in an untimely manner. However, in view of the Licensing Board's
,

ruling on this contention, there does not appear to be any basis for

finding that the information is significant new information which would

change the initial result. To the extent the original contention relied

on the TMI accident for its basis, the contention fails to maet both the

reo Irements for late filing and the requirements for reopening a closed

record. U
'

Combined Contentions 15 and 16 relate to the analysis of systems

interaction. Neither of these contentions are related to a previously

admitted contention in this proceeding and, as such, the Joint

Intervenors had to comply with the requirements cf 10 C.F.R. 5 2.714 for

late filing for these contentions to be admissable. Joint Intervenors'
:

argument in their motion for directed certification again ignores these

requirements.
;

The doint Intervenors in the above contentions and as they attempted

to clarify the contentions in their Motion to Reopen, relied heavily on
'

factors which they referenced as coming from NUREG-0578 and NUREG-0585.
r

The latest of these two documents was published in October, 1979, some lh.

i y For the Staff discussion of the failure of the original contention
to meet the late filing and reopening requirements, see Staff
" Response to Motion to Reoper" filed with the Licensing Board on
March 13, 1981 at pp. 24-26.

s
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years ago.. In fact, it is the recommendations of these two NUREG's which

Joint Intervenors attacked. Although the Joint Intervenors cited a

November 1980 Board Notification, they did not claim or identify any new
*information which it provided. In view of this failure, the Joint

Intervenors did not demonstrate good cause for waiting almost 18 months.

after the basis for their cont 9ntions was made public to file this
.

contention. This failure is particularly noteworthy because Joint

Intervenors were parties to this proceeding throughout this period, have

been aware of and provided public documents which might affect the

proceeding, and have regularly filed motions to reopen as circumstances

warranted. Aduission of these contentions would result in substantial

delay by requiring an additional evidentiary hearing before there would

be a resolution of this proceeding. In view of the above discussion, it

does not appear Joint Intervenors met their burden to show a balancing of

the factors in 10 C.F.R. 6 2.714 favored allowing this untimely filing.

Those contentions were, therefore, properly dismissed.

Even if these contentions were not rejected for beino untimely, they

failed to meet the requirements for reopening a closed record. The Joint

Intervenors claimed that a number of interactions had not been analyzed

which took place at TMI. However, they alleged no failure of the systems

as a result of not analyzing these interactions. Nor did they show the

nexus between the interactions at TMI and at Diaolo Canyon. They,-

therefore, failed to show any signi'; car.t new information affecting
.

health and safety related to these contentions. Even if this information

was considered significant,- the Joint Intervenors did not show that the

information was such as would have changed an initial result if

.

h
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originally considered. Having failed to make the required showings to

reopen a closed record, these contentions were properly dismissed.

Contention 17 related to Joint Intervenors' desire to have
*

documentation of compliance with each regulation and regulatory guide

applicable to Diablo Canyon. This contention was not related to a-

previously admitted contention in this proceeding and as such must meet
.

the requirements of 10 C.F.R. 9 2.714 for late filing. As noted by the

Joint Intervenors, this proposal as applied to all plants, has been under

consideration since at least June 18, 1976. Thus, this concern predated

the THI accident. The Diablo Canyon licensing proceeding had begun prior

to that June 18, 1976 date. Nevertheless, although several documents in

1976 and 1977 were cited by Joint Intervenors, they expressed no interest

in this issue in this proceeding, until 1981. Under these circumstances

the Joint Intervenors did not show good cause for this late filing of
*

Contention 17. Ajmission of Contention 17 would result in an additional

evidentiary hearing which would substantially delay a resolution of this

proceeding. Considering the magnitude of the review Joint Intervenors

propose, this delay could be extraordinarily great. A balancing of the

factors in 10 C.F.R. 5 2.714 would not, therefore, favor admitting this

late filed contention.

Even if this contention were not untimely, the Joint Intervenors

failed to satisfy the requirements for reopening a closed record. The-

:
Joint Intervenors have presented no significant new information on Diablo

.

Canyon which would justify reopening the closed record on this issue.
|

The Joint Intervenors did not identify any deficiency at Diablo Canyon,

or any history of deficiencies which would justify allowing a regulation

d

O
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:

j by regulation examination of Diablo Canyon. In effect, Joint Intervenors

1 wanted the Board to embark on the most comprehensive of fishing

expeditions. Manifestly, this is not the type of information on which a
*closed record should be reopened. Indeed, in failing to identify any

failure to comply with the regulations at Diablo Canyon, Joint.

Intervenors can not argue that the result reached by the Licensing Board
.

would be changed. Contention 17 was, therefore, properly dismissed since

the requirements for reopening a closed record have not been met by Joint

Intervenors.

The Joint Intervenors argument in their request for directed
,

certification does not show any error in the Licensing Board's

determination that the contention failed to meet the reopening

requirements. While the Joint Intervenors focus on the stateuent of the

Commission in its April 1,1981 Order in this proceeding, that

contentions challenging compliance with the regulations are not

! necessarily excluded from litigation, they do not address the specific

Commission statement that even contentions challenging compliance with

the regulations must meet the reopening standards. (13 NRC at 363).. The
,

:

Joint Intervenors, therefore, have not demonstrated any error in the

Licensing Board's ruling on this contention.

IV. CONCLUSION

The Staff has demonstrated that the Joint Intervenors' request for--

directed certification is both prohibited by the regulations and
,

untimely. Even if their motion were granted, however, an examination of

their contentions reveals that they have not satisfied either the

requirements for late filing or reopening the record. Thus, even if the
,

6
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i

j Connission. considers the substance of th'e Joint Intervenors' request, the .

; Licensing Board's prehearing conference rulings shculd be upheld.

Respectfully submitted,

1 e -

Bradley W. Jones.

i Counsel for NRC Staff
!

! Dated at Bethesda, liaryland-

this 23rd day of October,1981.;
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