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RESPONSE OF ROCKFORD LEAGUE OF WOMEN VOTERS '?'

TO MOTION FOR SANCTIONS 5',

~

The Rockford League of Women Voters, ("the League"), by its attorneys,

respectfully submits thl= Opposition to the Motion of Commonwealth Edison

Company for Sanctions, and states as follows:

(1) The facts stated in Edison's Motion are inaccurate, incomplete,

and seriously misleading. Contrary to Edison's statements, the League did not,

without necessary parallel commitments by Commonwealth Edison, undertake to
.

j provide interrogatory answers to Edison by October 1,1981, nor could the League

have done so. During repeated telephone conversations and face-to-face

meetings between the undersigned counsel for the League, M,yron M. Cherry, and

Paul M. Murphy on behalf of Commonwealth Edison Company, the League

pointed out that it co'/ld not feasibly or meaningfully answer the interrogatories

until it was in receipt of certain documentary and other information from

Edison. During those conferences, the undersigned and Mr. Murphy reached an

agreement concerning the providing of that information by Edison, and also the D503g

answering of interrogatories by the League contingent upon j [
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receipt of that information. Attached hereto and made a part hereof as Exhibit,

A is a letter from Mr. Cherry to Mr. Murphy reciting the agreements reached

in that regard.

(2) Well prior to October 1,1981, Commonwealth Edison Company

breached the agreements set forth in the letter attached hereto as Exhibit A

and, among other things refused to provide any documentary or any other

information to the League. This, as Mr. Cherry had previously advised Mr.

Murphy, made it impossible for the League to respond to Edison's interrogatories

meaningfully within the October 1,1981 time frame contemplated.

(3) In addition, and as Mr. Murphy was advised, during all of August

and September - and in particular the period between September 23, 1981

through October 9,1981 - the undersigned counsel for the League, Myron M.
,

Cherry, was engaged virtually full time in litigation and/or court supervised

settlement conferences in connection with a multi-party, multi-million-dollar

injunction suit pending in the Circuit Court of Kendall County, Illinois. During

the September 23, 1981 - October 9,1981 period, one of Mr. Cherry's partners

(who is not familiar with these proceedings in any event) was away on (but

called back from) vacation. And Mr. Cherry's other partner was absent from

the office due to a serious illness of his daughter and the need for continual

attendance at her hospital bedside. Mr. Murphy refused to provide any

courtesies and at the same time refused to provide the information necessary

and promised to the League.

(4) That was the posture of events as of October 1,1981. Paragraph

5 of Edison's Motion for Sanctions seriously misstates the content of the ensuing

October 1,1981 conversation between Mr. Cherry and Mr. Murphy. Mr. Cherry

did not demand " concessions . . . In connection with . . . a matter pending

before the Illinois Commerce Commission," as inaccurately stated by Edison, but
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. rather made to Mr. Murphy the same points made in the preceding paragraphs

of this Opposition, and pointed out to Mr. Murphy that the information Edison

was to provide to the League was essential in order to enable the League

meaningfully to respc1d to Edison's interrogatories in these proceedings. To be

sure, Edison's breach of the agreements reflected by Exhibit A hereto (see

Exhibits C-D attached) also includes matters pertinent to an illinois Commerce

Commission proceeding involving - as do these proceedings - the Byron nuclear

facility. But, as Mr. Murphy was and is well aware, the information Edison

first agreed and then refused to provide to the League is directly pertinent to

these proceedings and to Edison's interrogatories herein.

(5) Thereafter, on Friday, October 2,1981, counsel for Edison took it

upon themselves to participate in a conference telephone call with members of
.

this Board. The undersigned counsel for the League has previously advised the

Board by letter of his inability to participate in that telephone conference call

and of the circumstances pertinent thereto. A copy of that letter is attached

hereto and made a part hereof as Exhibit B. In point of fact, the undersigned

was involved in settlement conferences concerning the Kendall County litigation

throughout Friday, October 2,1981.

(6) From the foregoing it is patent that Paragraph 8 of Edison's

Motion for Sanctions is false. It is not the League, but Edison, which has

" reneged on its obligation" in connection with the discovery agreements

embodied in Exhibit A hereto. For that reason alone Edison's Motion for

Sanctions is improper and must be denied.

(7) Subsequent to the filing of Edison's Motion for Sanctions, and

I without any prior discussion with counsel for the League, Edison

*

,

e
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served deposition subpoenas on members of MIIB Technical Associates, which*

firm has been retained by the League in connection with this proceeding made

no attempt to discuss the subpoena dates with the undersigned counsel for the

League, and has previously asserted to the Leagu9's counsel that it will refuse

to pay the expert fees of the deponents, even though Edison well knows that in

prior NRC proceedings under the very seme circumstances Edison has been

ordered to pay the expert fees of the very same persons. This conduct is

further evidence that it is Edison, not the League, which is refusing to

cooperate in connection with discovery in this matter. Nevertheless, having now

broken all of the agreements set forth in Exhibit A hereto and having stalled

further progress herein for approximately a month, Edison now insists that it

should be entitled to discovery at tl.e League's expense but the League should

not have any discovery - an outco.N which, in view of the November 1,1981

"first wave" discovery cutoff date established by the Board, Edison obviously

hopes to achieve through its stalling even if it cannot do so otherwise.I

(9) Paragraph 12 of Edison's Motion for Sanctions asserts thet failure

to comply with discovery orders can lead to the imposition of a variety of

sanctions. The Board's discovery order in question here, however, required good-

faith consultation between Edison and the League in an attempt to resolvei

1. The League respectfully points out that the Board's November 1, 381
cutoff date, and the previously - established date of which the November 1,
1981 is a shortening, were both set by the Board unilaterally and without any
input from the League. In view of the fact that hearings are not scheduled to'

commence in these proceedings for almost one year, it is respectfully submitted
that the November 1,1981 cutoff date is unnecescarily and unfairly prejudicial.
We know of no reason why (for example) the current " wave" of discovery could
not proceed concurrently with the later-scheduled SER discovery - and we
submit that, since it is Edison and not the League which has effectively
prevented the current round of discovery from proceeding, there is every reason
to allow both to go on simultaneously. N_o_ delay in the hearing proceedings
need, or should result; nor do we wish any such delay. To place this matter
squarely before the Board, we are shortly filing a motion to reset the discovery

I cutoff.
!
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differences and wock out a feasible basis for the League's response to Edison's.

interrogatories. As is set forth above and in Exhibit A hereto, the League and

Edison did confer, and reached a number of agreements. However, as is set

forth above, E6 son chose to repudiate those agreements, and is now proceeding

to subpoena witnesses without even notice to - let alone consultation with -

the League. The League requests that the Board direct Edison forthwith to

consult with the League so that discovery may proceed meaningfully and

expediti ay.

(10) In this case the League is raising serious safety and economic

contentions admined in this case by two Board rulings, many of which the

Commission has failed to grapple adequately with for several years. Here the

League is moving forward to protect the public interest. Contemporaneous with

this proceeding is a proceeding pending before the Illinois Commerce

Commission, by Order of the Illinois Commerce Commission, between the League

and Commonwealth Edison on most if not all of the same issues herein, albeit

different relief is sought from the I.C.C. In an effort to expedite and

- coordinate discovery in these two peoceedings, counsel for the League hammered

out an agreement with counsel for Commonwealth Edison which Commonwealth

Edison promptly breached. Without any inquiry by the Board in its ex parte

October 2,1981 conference (a transcript of which has been examined by the

undersigned), the Board apparently accepted representations by Commonwealth

Edison's counsel which are strongly challenged herein, and based upon that

Commonwealth ' Edison'sordered the D AARE/ SAFE group to answer

Interrogatories and discussed the undersigned's representation and position

without in any way making an effort to inquire as to whether the undersigned

was available or whether Co m m onw e alt h E d i s o n 's
.
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representations were correct (to be sure, the Board relied upon Mr. Murphy's.

representations but nonetheless went forward with the conference call upon

which Commonwealth Edison now relies in part for its Motion for Sanctions - a

curious result indeed). In addition, the Board made substantive rulings on the

cutoff of discovery (Tr. Conf. October 2,1981, at p. 20) without consulting all
_

of the parties, even though the Board 1, aware that the cutting edge of9

providing information in these proceedings is Commonwealth Edison's production

(which has been breached as evidenced by Exhibits A through D hereto) and the

Regulatory Staff's production of information which has been coasistently delayed

(by allowing the Staff the utmost leisure in preparing its NEPA and SER

presentations) - and all this while construction proceeds ; pace. To permit a

Motion for Sanctions to be filed in this atmosphere without the Board requiring

the parties to negotiate in good faith (including Commonwealth Edison) seems to

us to stand this proceeding on its head. Unless the Commission provides a fair
1

opportunity for hearings without the trauma of breached agreements and the

instability of arbitrary cutoffs applicable in effect only to tro Intervenors (the

Regulatory Staff for example is allowed to amend its NEPA and SER dates and

the Company allowed to amend its application almost at will), the League and

this Board are simply wasting their time.

(11) We have taken time to express cur views on this score quite

directly and somewhat at length in the context of this Motion for Sanctions

because we do not believe that the League should be place 1 in a position of

" hurry up and wait," (and be required to produce information, while others who

make agreements are not so required) and then be subject to ex parte decisions

under extraordinarily unusual circumstances, which are then used as circular, if

not bootstrap, support for a Motion for Sanctions.
.
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(12) Fcr our part we are more than willing to carry our burden so

long as other parties do the same. We respectfully suggest that promptly after

the Board rules upon instant Motion it initiate a conference call among al

attorneys to discuss discovery in this p ?ceeding, such conference call to come

after the Board has direved all counsel to participate in good faith in resolving

discovery issues. For our part we are more than willing (as we have done in

the past, see Exhibit A hereto) to participate in such a conference and to work

in good faith toward the mutually desirable end of a just result based upon

everyone's ability to secure the information whkn is needed.

WHEREFORE, the League respectfully submits that Edison's Motion for

Sanctions be denied, and requests that the Board direct Edison promptly to

confer with the League's counsel concerning depositions and the discovery Edison

agreed to provide as shown in Exhibit A hereto.2

Respectfully,

Rockford League of Women Voters
/

By: M 7Di A

One of Their Attorneys
,

,

i

j Myron M. Cherry )
| Peter Flynn
| CHERRY & FLYNN
| One IBM Plaza, Suite 4501

Chicago, Illinois 60611
(312) 56 5-1177,

|

|
'

2. Indeed, Edison's Motion as well as the relief it seeks is so bizarre based
on its conduct in breaching agretments described herein, that the League has

| filed its Motion for Sanctions against Edison for failure to obey Court Orders
with respect to discovery.
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County of Cook )
) SS

State of Illinois )

Myron M. Cherry, being first dQ sworn, deposes and says that he has
personal knowledge of the facts set forth in the foregoing Response of The
Rockford League of Women Voters to Motion for netions and that said facts
are true and correct.

CN N
Q / / /G

{b).JX I / /])
'

QV yron '-M. herry

i

Subscribed and Sworn to
before me this 13th day

"

of, October,1981.
) '/,1

|* 4Lif Mg'

, ,

'

',", nfi ary Pu' lic g- o
,

,' 7
s,

' '

' . ' ' -'- ,
,

'

g tessa bie:Ja 3,1983
'

.
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CERTIFICATF. OF SERVICE

The undersigned, one of the attorneys for the Rockford League of

Women Voters, certifies that on this date he filed two copies (plus the original)

of the attached pleading with the Secretary of the Nuclear Regulatory

Commission and served a copy of the same on the Atomic Safety and Licensing

Appeal Board herein, all counsel of record and the official service list by United

States mail, postage prepaid.

I Date: October 13, 19 81

/ 0D f(?
V JM in M.'Chepfy

v/

4
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SERVICE LIST

Marshall E. Miller, Esq., Chairman Dr. A. Dixon Callihan
Atomic Safety and Licensing Union Carbide Corporation

' Board Panel P.O. Box Y
Washington, D.C. 20555 Oak Ridge, Tennessee 37830

Dr. Richard F. Cole Mr. Steven C. Goldberg
Atomic Safety and Licensing Ms. Mitzi A. Young
Board Panel Office of the Executive

U.S. Nuclear Regulatory Commission Legal Director
Washington, D.C. 20555 U.S. Nuclear Regulatory Commirsion

Washington, D.C. 20555

Paul M. Murphy, Esq. Secretary:
Isham Lincoln & Beale Atten: Chief, Docketing and

One First National Plaza Service Section -

Chicago, Blinois 60603 Washington, D.C. 20555

Ms. Betty Johnson Dr. Axel Mayer
1907 Stratford Lane Department of Physics
Rockford, Illinois 61107 Northern Illinois University

I DeKalb, Blinois 6 0115

|
|

|
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LAW OFFICCS
.

' C H E ;t R Y & F LY N N
ONC IBM PLAZA*

** Y R o M M. C H CR RY CHICAGO. ILLINOIS 60611 yctepwowc
FCTER FLYN N E3tal 565 4177

September 16, 19 81

Dv Messenger

Paul M. Murphy, Esq.
Ishsm, Lincoln & Beale
One First National Plaza
Forty-Second F1,or
Chiccgo, Illinois 60603

Re: Rockford League of Women Voters v. Commonwealth
Edison Company

Dear Paul:

I am herewith summarizing our tentative agreements reached at our
discovery conference and today (Wednesday) on the telephone. I am also listing
the outstanding problems. If you have any difficulty with these matters, please
let me know by Monday so that we can promptly get them resolved before
Hearing Examiner Kamphuis.

For the convenience of the Hearing Examiner, I am sending her a
copy of this letter.

1. I indicated to you that I want to take the deposition of James
Maley. You have refused to produce him. You have requested that I serve a
Notice of Deposition so that you may properly object before Ms. Kamphuis.
Enclosed is a Notice of Deposition to take the deposition of James Malcy on
Monday, October 5.

2. We have agreed that the scientists at MHB, Messrs. Hubbard and
Minor, will be deposed at your offices September 25, and that you will endeavor
to take their depositions simultaneously and conclude them within one day. You
are agreeable to working into the evening or on Saturday if necessary to
conclude their depositions. You have agreed to pay their airfare and hotel
accommodations, but you have not agreed to pay their expert witness fees even
though the pertinent Federal, Illinois, and NRC precedents require that you do

In fact your own firm, Isham, Lincoln & Beale, fought and lost this preciseso.
issue in the NRC Black Fox case with respect to the very same depoaents.

EXHIBIT A

. - _ . _ _ , __. . _ . _ _ - _ __ __ __. _ , _ _ . _ _ _ _ _ - _ . _ _ . , _ _ __ . ._
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Paul M. Murphy, Esq.
September 16, 19 81
Page Two

The expenses of Messrs. Ilubbard and Minor will, if the deposition concludes on
Friday, total $2,200.00 in expert witness fess, two round trip air transportations
from San Francisco and two nights lodging each at a hotel in Chicago. I do not
understand why you object to paying the expert witness fees when you have lost
exactly the same argument % fore as to exactly the same persons. Accordingly,
unless you provide a written commitment to pay their expert witness fees as
well as their expenses, we will not produce Messrs. Hubbard and Minor. I would
like this confirmation by Monday.

3. I will take the deposition of Mr. John C. Bukovski at my
offices beginning 10:00 A.M. September 22, 1981. Mr. Bukovski is directed to
bring with him the documents which he relied upon in his Affidavit.

4. You have told me that Mr. Deress' deposition cannot be taken
the week of October 19th but are checking on the week of October 5th. You
have not as yet given me a date for Mr. Lee's deposition, although the week of
October 5th or Cetober 19th is agreeable to me (subject to my intervening
schedule), and I would appreciate knowing by Dnday.

5. You have tentatively agreed to a postponement of the present
schedule for filing papers before the Illinois Commerce Commission, with a
tentative schedule of November 30th (instead of October 16th) for submissions by
both sides and December 15th for replies, if any. You will of course have to
clear this with Ms. Kamphuis and those dates will obviously depend upon how
discovery goes and whether we each get what we need in advance of that date.

6. You have also tentatively agreed to revir the discovery
schedule so that the parties complete discovery by the last week in October,
with the additional requirement that outstanding and unresolved discovery
requests must be submitted to Ms. Kamphuis no later than the last week in
October (and perhaps earlier). It is hoped that the Hearing Examiner can rule
on such requests by November 2nd and the parties respond to her Orders by
November 9th.

7. We agreed to produce our documents to you by September 15th.
We were a day late, because we did not receive the documents until September
16th.

8. , e will answer your interrogatories by Monday, SeptemberW
28th, although I will endeavor to get them to you earlier.

___ -_ __ _ _ _ _ . . _ - _ ___ _ _ . _ _ _ . - - - _ _ _ _ . . . _ . ._ _ - .



nC .. i O O
.

.

.

* Paul M. Murphy, Esq.
September 16, 1981
Page Three

9. You have agreed to answer our interrogatories and the due
date currently is September 25, 1981. I do not know whether or not you wish
any additional time, although I have no objection if you file your answers on
September 28th as well. You have agreed to produce all documents which we
have requested by October 5th, although you have agreed to provide documents
to us from time to time as they are available and as deponents are deposed.
This means; amcag other things, that documents related to Mr. Bukovski will be
available Vjtember 22nd or earlier.

10. With respect to cur Interrogatories to you I have agreed,
without waiving any rights, to permit you to identify documents by group as
opposec. to each document, and you have agr ed to do so. We will see what
you provide before we determine whether we will press the point. You have
not objected, to my knowledge, to any interrogatory, with the exception of 12b,
e, f and g, and I request that you put the objection M writing and the reasons
therefor so that I can take it up before the Hearing Examiner.

11. With respect to our document request, you advised that you
have no objection to any of the documents, apart from your tentative position
with respect to request No. 7 concerning providing documents before 1978.
Again I request that you place this in writing so that the Hearing Examiner can

~

rule specifically.

12. You asked what the document NUREG-0705 was. It is a

March 1981 USNRC publication, " Identification of New Unresolved Safety Issues
Related to Nuclear Power Plants."

i

Sine rely,

.

I ~4n - %-

Myron ]4. Cherry
6

MMC /kal
Enclosure

ec: Ms. Wanda Kamphuis, Hearing Examiner

PS: Please find enclosed a copy of the October 12, 1979 letter from the ACRS
to the NRC referenced in note 94 of the Hubbard-Minor Affidavit, which you
requested.

i
!
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