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‘ APPENDIX G
BENFFITS OF POWER POOLING

AND ITS SIGNIFICANCE TO MEMDERS OF THE
FLORIDA MUNICIPAL UTILITIES ASSOCIATION

intzedystion

Since the end of World War Il, the people of the United States have
witnessed the almost unbelievable results of an ever-expanding modern
technology. The results of this technological revoiution in such ficids as
communications, medical science, air and ground transportation, and space
technology are well-known to every man and woman attending this Seventh
Annual Conference of the Florida Municipal Utilit es Association.

What may not be so well-known, however, except to those managers
and directors responsible for guiding your electric systems, is the modern
technological revolution that is taking place in the power industry, particularly
in the last five to ten years. With the exception of atomic power, the power
industry cannot claiii any cxotic "break-throughs'' in technology. Rather, the
revolution has been one of constant but rapid improvement in the art of power
generation and transmission with emgphasis being placed on larger and larger
generators and higher and higher transmission voltage. Miilion kilowatt
generators are being seriously considered, anc extra high voltage transmission
lincs of 500, 000 kv and 750,000 kv are in the planning stage.

The reascns for this emphasis on larger generators and higher
transmission voltages have been the almost insatiable demands for aburndant
supplies of low cost power by a rapidly expanding pcpulation. The physical
interconnections resulting {rom various types of power pooling arrangements
throughout the United States, and the snaring of generating capacity, are
becoming primary factors in the power industry's ability to serve this ever-
growing load. Lower invesiment cost for generating capacity and lower enzrgy
costs from larger, more efficient units are the benefits resulting from such
power pooling.

1f the municipal and rural cocperative electric systems :ir the
United States are to continue to play their historical role of providing a
significant portion of the nation's power supply at the lewest possible cost,
their efforts to obtain the benefits of equitable power pooling arrangements
must be intensified.

We are concerned that some municipal and rural cooperative systems
are lagging behind in their efforts to ceveiop iow cost power supplies necessary
to continue to fuifill their historical role as the “yardstick' against which to
measure power ccsts from other suppliers. As cvidence that the municipal
and cooperative systems have, over the past 10 years, not fully taken
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advantage of the modern technology that is working for the commercial
utilities, we have reproduced as Exhibit "A" at the end of this paper an im-
portant chart that appea-cd in the March 1961 1ssue of Public Power,
modified to include 1962 cata. This chart shows that the power prouuction
expenses of commercial ulilities in the United States per kilowatt hous
declined steadily from 4 96 malls per kilowatt hour in 1959 to .22 milis in
1961. For the public power distributors, the power procuciuion expenses
have been substantially level during the same period ranging from 4. 86 malls
per kilowatt hour in 1950 to 4. 58 mulls in 1961.

1f this general trend continues for as much as another 10 yea-
a decade of cven greater predicted growth, it is poss:ble that the commercial
utilities will bz holding the “yardstick' on power costs and retail rates of
the municipal and rural coope) ative systems.

A . the end of this paper is also found Exhibit "A-1", which shows
some projected trends on capital and fuel costs for nuclear and coal fired
thermal plants. The information for these curves was taken {rom one of the
series of Reports {rom the National Power Survey of the Federal Pcwer
Commission and, therefore, represents the considered jucgment of a large
segment of the electric utility industry. With the downward trend of power
produclion costs in Optimum Size generating units, it 1s imperative that to
the maximum extent possible, municipal anc rural cooperative sysicms
participate in power pooling and move with the tides of technology. It will
be impossible to "sit this one out' and succeed in your endeavors.

As will be pointed out later, the growth challenge that faces the
electric systems of the State of Florida is likely to be greater than that of
any other area in the United States. It is, thercfore, encumbent upon you,
the incividual members of FMUA, comprasing elected officials with limited
prior backgrounds of power supply and power pooling matters, you, the
managers and directors who are responsible for guicing the growth and
expansion of your systems; you, the supcrintendents anc cperators who are
responsiblie for the day-to-day functions of your utility systems, and you,
the staff engineers and consulting engineers, who are responsible ior planning
the growth of the system; all of you collecctively to make a conzertec efiort
to understanc the whats, whens, wheres, whvs ané hows, of modern power
pooling and its substantial benelits.

The discussions which follow will appear to be gross over-
simplifications to some members of FMUA who are recognized national
Jeaders in the power fielc. However, if your efiorts to secure for your
systems the substontial beneiits of power pooling are to be successiul, there
must be a common level of understancing among all the member v individually
ard collectively of FMUA regarding this important subject. and it is to that
purpose this paper 1s dedicated.
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Power Pooling Described

What is power pooling? Power pooling has been described in a
number of d:fferent ways. One definition usecd by the legal advisory committee
of the National Power Survey, Federal Power Commission, in its Report A
“Rate Pegulations and Power Pooling Agreements', is that power pooling
means interchange, capacity sharing and similar transactions designed to
achieve joint economy of gcneration or transmission. One of my associates,
William E. Trommarshzusen, in a recent paper r.esented to the American
Public Power Association described power pooliry as the art of bringing ends
and mcans together where the ends are considercc to be generators, sub-
stations and transmission facalities at all voltage levels, and the means can
be considered to be the pooling contracts, the power cispatchers, the control,
telemetering and communication systems, and, above all, the desire to
mutually share the benelits that can accrue from power pools both large and
smai.. Therefore, any interconnections between two or more electric utility
systems for the purpose of providing emergency and scheduled standby
service, reduction in reserve reguirements, the purchase of surplus capacity
and encrgy, and the purchase of econcmy energy, which, irncidentally, is
nothing more than purchasing energy from the most cificient generating unit
on the interconnected system, and the joint or coorcinated consiruction of
transmission and gencrating facilities to meet these purposes on a mutual
basis can all be considered as power pooling.

When should power pooling be considered? Power pooling should
be considercd whenever the ecoromic benciits to be cerivecd from such pooling
exceeds the cost of proceeding with alternative power supply and transmission
programs. There areof course, instances when power pooling should ne
considered if the only beneiits to be derived are to provade a more reliable
power supply to the customers.
) : Y ha:re should power pooling be consicdered? Should it be considered
only where Ji>ge systems can be interconnected anc the annual benefits
amount to m.ilions of dollars per year? Shoulcd it be consicered only where
i neighboring systems having the same basic phiicsophies such as municipal
1 and rural ccoperative systems, or ncighboring commercial systems? The
' answer is no. Power pooling should be considered wherever neighboring or
successively neighboring electric utility systems can sit 3cross the negotiating
table in an attitude of mutual respect, «th each party be:=z in a positicn to
contribute some portion of the overall * -nefits to be shared by all. In this
light, a single transmission intertie between a neighboring cooperative
system and a municipal system can be as important a step as the construction
of a high voltage intertie reaching from time zone to time 20ne anc inter-
connecting literally millions of electric utility customers. The place to start
is wherever there are oppc unitics for benefits large or small, for it is from
' the beginnings of small power pools beiween neighboring systems that the
larg -~ocle of the United States have grown.

- —— — - — . -
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Why should power pooling be considerec? We have already pointed
out a number of reasons - primary among them being the ability of municipai
' and cocperative systems 1o meet the [uture demands for abundant low cost
] ! power by reduci g the cost of reserve requirements to meet peak loads, by
reducing the cos. of energy through base load production in large eificaent
gencrating stations, to take advantage of diversity between utility system
Joads and to pr-vide more reliable service to the customer. The pramary
; reason, however, 18 to secure for your customers any and all of the substantial
benefits that can be derived {rom power pocling.

How should power pools be formed? There are no set formulas or
g delines to assisl you in arriving at means of forming effective power pools.
Each arca of the country, each area of the state and each inéividual unility
system is peculiar unto itself There is, however, one essential element
that must be p:2sent before technical details of interconnections and pooling
arrangements are even worthy of discuseion. This element is the willingnecss
to mutually cooperate with the recognition that some measure of local control
must be sacrificed for the more important bencfits that can accrue through
participation in power pools. Once this is recognized, and is accepted by
the potential participants of the power pool, the aims and purposes of each
individual system can be expressed and discussec. One system might place
more emphasis on the reliability of service provided by a strong inter-
connection; ancther system that may be pianning the installation of a new
generating unit may wish to construct that unit in its largest economical size;
another system with less capability for financing the cost of large generating
units may be mcre interested in purchasing economy energy to meet its base
load requiremecnts and installing or retaining less efficient smaller urits for
standby and peaking service. Two neighboring systems may wish to obtain
all of the foregoing benefits ancd build large elficient generatiig units on a
"(ake-your-turn'' basis in their own respective servicc areas selling suplus
capacity and energy for a short period of taime one to the other.

It is not until the officials of the participating agencies have
reached an agreement to agree anc have outlined the basic aims and purposes
they hope to achieve through power pocling that you should expect your legal
and engineering consultants to be able to make a significant contribution.
However, once these basic principles have been estadbiished by you, your
consultants can phrase the technical and lega!l term:nology that will elfectuate
your aims anc purposes. On completicn and execution of such power pooling
and interchange agreements, the necessary physical facilities can then be
planned, financecd and constructed.

What are the benefits of power pooling? We have discussed in
general a nuinber of the beneiits of power peoling: naraely, reduction in
rescrve capacity reguirements, increased reiiability of service through
emergency interchange agreements, purchase of energy from the most
efficiert power generatir , facility, and soion. To illustrate the potential
extent of some cf these benefits, a few examples are in order.

-4 -
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Let us assume Utility A has an installed capacity of 100 megawatts,
the largest unit of which 1s a 44 megawatt machine. Operating as an isolated
system, this utility, therclore, has 50 megawatts of firm capability to
meet its system loads. LU its system loads are near or approaching its firm
capability, this system is, therefore, maintaining 44 percent reservis.

A neighboring 'Jlxh?y B has total installed capacity of 50 megawatts,
and its largest generating unit is a 22 megawatt machine, leaving a firm
capability of 28 megawatis. Assuming ils pcax loads are at or near the firm
capability of 28 megawatrs, this utility also is maintaining 44 percent reserves.

Under pooled operatiun, ‘hese two utilities would have an installed
capacity of 150 megawatts. Since .ne largest unit in both ulilities 15 44
megawatts, the firm capability, assuming an adeguate transmission tie,
would be 106 megawatts. The reserves with th . lJargest unit out 0. service
would, therefore, have been reduced from 44 percent to less than 30 percent.
The firm capability of the individual systems of 84 megawatts would te
incrersed to 106 megawatts, permitting substant.al load growth of the two
systems without the immecdiate need for any additioral generating capacity.
In addition, if there is substantial diversity between the two systems, at the
tirne when their peax loads occur, the margins between peak load require-
ments and {irm generating capability would have been increased even more.

In terms of dollars and cents, using the foregoing example, the
need to add additiornal generztion {or the two systems would have been
reduced by 22, 000 kilowatis, which if evaluated at a figure of $200 per
kilowatt would be a savings of investment cost of over $4, 000, 000.

Such a savings in itself might musti{y the consiruction of an inter-
connecting tie line. However, there are other benefits that cculd be observed
using this example. Let us assume that the 44, 000 kilowatt umt of Utility
A is operated at 60 percent plant factor, or, in other words, on the average
procuces only 60 percent of the energy that it is capable of producing in a
year. Lf this unit could operate at a higher piant factor, the cost of cnergy
procuced would be somevhat lower. In addition, the cost of encrgy pro-
du-ed from the larger 44, 000 kilowatt machine could be expectec to be
s stantially lower than the cost of energy produced from the 22, 000 kilowatt

.achine of Utility B. There 1s, thereiore, an opportunity for the sale of
energy from Uunlity A to Unlity B at a cost somewhere between the incrrmental
co:zt of producing energy {rom A's largest machine and the incremental cost
of produciig energy irom B's largest machine. These are known as economy
encrgy sales and the benefits to both parties can be substantial in terms of
lower power costs. The foregoing example should serve to iliustrate the
substaniial benefits that can accrue {rom power pocil.ng, even on a small
scale betweern two neighboring systems.
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How should th.e benefits of power pooling be distributed? There
are no sct formulas for the distribution of benc{its of power pooling, and it
is somctimes Juiticelt, cr even impossible, to use fully distributed costs
as a yardstick for decisions as to whether or not to enter into such power
pooling arrangements. The aforementioned Lega’ 47 isory Commattee Report
A of the National Power Survey on Rate Regulation and Power Pooling Agree-
ments is recommended 10 you 8 important refcrence material which con-
siders distribution of co<ts and receipt of benefits from power pocling and
sets forth some excellent examples. There is, in fact, only one criteria that
becomes limiting, if the henclits are to be justified strictly on a.. economic
consideration, and that is that the estimated cost to the buyer of the most
economical alternative cannot normally be exceeded.

We have reviewed numerous power purchase contracts, interchange
agreements, and power pooling agreements throughout the United States,
including some of those that are currently in effect in the State of Florida.

In far oo many of these contracts involving commercial utilities and municipal
er rural ccoperative systems, there appear restrictive provisions which
impose economic sanctions on the public ara cooperative systems. Such
restrictions include:a disproportionate am unt of reserve capacity devoted to
pooled operation, restrictions on the smallr -+ municipal and cooperative
systems prohibiting additional interconnections with other power suppliers,
and disproportionate values of capacity a'.. encrgy for power purchased from
the public systems as opposec to power solc {rom the commercial utihities.
It 18, in our opinion, completely unrealistic and unjust {or one party to
impose severe economic sanctions 2y tontract just because the other party
is at a disadvantage in the bargainung sessicn. It has been our experience
that all contracte 'aving such severe cconomic sanctions built in are soon
breached through legal or other means. Whenever we encounter such power
contracts, we invariably find that one party in the agreement has not planned
ahead and protected himself with an alternative power supply arrangement.
The best means whereby an individual utility can protect itself against such
economic sanctions in power purchase or power pooling arrangements is that
ee.h develops reasonable alternatives and then proceeds to compare the
anticipated resulis with the possible benefits of the proposec contractual
arrangements. This is your best assurance of a just distributic.. of the
bere{its and the costs in pooling and power purchase contracts.

Examples of Larpe Regional Power Pools

There exists in the United States today several large regional
power pools ¢f a number of ciiferent types. These (ypes can be divicdec into
several categories, which include the solc supplier type, such as TVA or
the U. S. Bureau of Reclamation, Missour: Basin Sysiem as it was operated
up.until a few short years ago. In such instances, a single agency owns all the
generation and major transmission, dictridbuting power over a wide area to
a number of distribution systems who buy their total requirements from the
single agency.

-6 -
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A second type of power pool includes the Northwes!' Power Pool

8 that has operated in the '»nreville Power Administration Service Arca for
b a number of years, aad!' more recently formed preflerence customer power
( pool formed in the Missou-i River Basin known as the Missour: River Basin

. Joint Systems Group. These pools have in common the fact that one agency
‘ ' owns the major generating facilities in the region and owns and rperates the
backbone transmission s-stem, which is operated as a common carrier.
Power generated in the agency's major facilities and power generated by its
interconnected customers are, therefore, transmitted oy er the grid.

A third general type is the power pool in which the aggregi .e
generation and transmission facilities are owned indcuendently by a number
of separate individual private or public systems. Tlese latter groups are
3 certainly not as formal as the others, but they have in the past played an
‘ important part in achieving t) < benefits of power pooling in the United States,
. and in our opinion, are the tynes of pools that must be formed and expanded
Y in order to meet the future requircments of our growing economy.

In the December 2, 1957 issue of Electrical World, there appeared
an article explaining how four commerc:al utilities in the State of Connecticut
had developed an eifective state-wide pooking arrangement. The presidents
of these four companies appointed an enginecring committee in the fall of
1952 to study how best to serve the combined future bulk power requirements
as though they were "one-system.’ At the same time, they appointed ar
implementation committee to study ways and means of implementing the
results of the engineering committce's study.

The engineering committee worked very closcly together over a
period of about 18 months in attempting to come up with a plan that would
meetl the reguiremenis of the state as a wnole and would provide generating
and transmussion facilities adequate for the expected needs at the lowest
possible cost irrespective of territorial lines. The committee divided the
work aloiig the general lines of load forecasting, power prccduction and

- transmission. It was not concerned with distribution sysiems of the companies.
All known generating sites in the state were studied and the largest units that
could be just:fied were worked into thesc plans. A number of alternate long-
range transmission systems to meet future projectcd loads were studied
using an a-c network aralyzer, and the total annual costs for producticn and
transmission were worked out for several layouts.

Both the engineering committee and the implementation committe-
reported the resulis of their studies, and ar. overall set of principles were
drawn up to guide the general program of coorcination known as a
""declaration of policy." Th:s declaration of policy agreed to by these four
commercial utilitics back in 1952 is as follows:

468339
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1. That the planning for the supply of this bulk power system
should be coordinated, using a ""one system' approach.

2. That the installation of additional generating capacity should
bz related t7 the combined loads of the interconnected systems of the
companies affected. By mutual agreement, each additional generating unit
should be, insofar as practicable:

a. The largest size that the existing circumstances
caw justify.

b. Timed io meet the requirements of th combined
loads. .

¢. Located and ownced in accordance with two factors,
namely:

(1) The preferred location to scrve the prospective
combined loads, either in an exisling or a new
sitc, and

(i3) Rotating inscallations so that in the long run no one
company will have an unreascnable capital invesiment
made for the beneiit of others and no one company
will be dependent on other companies for a dispropor-
tionate arnount of its capacity requirements.

3. That the installation ¢f, and participation in, each add:tional
unit should be a separate matter to be mutually agreec upon. Participation
in each unit should be on an "equalized reserve'’ basis insofar as practicable.

4 That, under such a coordinated program, acditional transmission
f2-i.ities and intercommunications may be reguirec and that the cost of such
additional facilities shculd ve borne by the participating compan,es on an
eguitable basis.

5. ‘That the accemplishment of maximum economy requires
coordination of ‘he cperation cf both new and existing facilities to the mutual
benefit of all the companies concerned.

The Fcart of the plan developsd by these four commercial utilities
is ite joint planuing of generation and transmission using a "one system”
approach «.” snaring the resulting overall generating capacity on an egualized
reserve basis. It is not necessary to go into cetail, but a few principles are
worthy of note. For each new planned generating unit, 3 participation agree-
ment is drawn up. This agreement binds each company to participate in the

PR ——— -~ — — = 5w
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: new unit in accordance with a formula which produces cqualization of reserves
F based on pcak loads 5r the next several ycars aftcr the unit 18 1n service. It
is akaurned that pars: 1pation in any given unit will not be of long duration
Whenever the load of the Snonsor-Owner of a particular unit grows to the

point whese the total capacity of the unit is required for its own loads, the
participation ccases. The only continuing obligation 1s the agreement to supply
power at cost by the othcr participants in the event of a breakdown of such
unit. This is necessary and fair because the unit will generally be over-size
for the owner's system.

Other economics resulting from coordination of transmission on a
one-system basis also were achieved through this pooling arrangement.

Such pooling =~ capacity coord.nating arrangements are far from
o new in the private utility segment of cur electric utility industry. However,
most are of the nature of some scrt of deficiency charge which is applied af
certain reserve gencrating capacit; 1s not maintained. Few, if any of them,
start from ihe grass roots of joint capacity planning from a one-system basis,
~r for the sharing of capacity energy output in {ull annual cost of new units.
‘Iais plan, therefore, was held up as a shining example of how a group of
relatively small independent utilities could secure the bulk power economies -
of larger systems, without the sacrifice of their basic independence. In this
regard, the guicdelines developed by this group might well be applied in
planning municipal and cocperative pooling arrangements.

There is one paragraph in this 1957 article that is worthy of a
direct quote, as follows:

"In all these joint arrangements-production transmissicr,
interchange-the priceless ingredient of success is the
mutual respect and confidence of the fcur parties. Sharp
practices and selfish objectives have nc place in arrange-
ments of these kinds. In fact, a careful analysis will
prove such tactics will be cetrimental to the long-run self-
intcrest of any company

PP

These same principles should be recognized in any proposed pocling
arrangements. However, the municipal and cooperative sysiems must reacy
themselves through an active program of study and planning before they can
sit cown at the negot:ating table with one another and the commercial utilities
in their areas in an atmosphere cf respect and confidence.

Returning briefly to the overall aspects of regional interties and
naticuwide power pooling, thcre appeared in the St. Louis Post Dispatchin
Fec. ary of this year, an excellent ecitor:al regarding power pooling in the
Uni. -. States. This articlc quoted some statements by Josepn C. Swidler,
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; Chairman of the Fedcral Power Commission, regarding the estimatces that this
s agency had made regarding the benefits of a fully zoordinated power supply
3 l‘ system in the United State:.

A was pointed out in this article, the United States is probably the
only industrial nation in the world with no national coordination of its power
supply. There are 3,600 separate clectric power enterprises in the country.
Four hundred of them arc private, 1,000 are cooperative, and 2,200 are public.
Chairman Swidler believ~s that national guidelines are nec essary to enable
them to fit their plans 1o nationwide perspective. FPC is secking to provide
those guidelines in the Mz:tional Power Survey which is to be completed in
April of this year, the second in the history of the United States and the first
since 1935. The Fedcral Power Commussion estimates that an improved
efficiency of only 5 percent resulting {rom a fully coordirated system of
" power supply could reduce generating costs almost $300, 000, 000 a year from
the outsct, increasing with demand, which has been doubling every 10 years.
They estimate that three billion dollars could be saved in the next 17 years
from recuction of reserve capacity alone, made pessible by interchanges among
systems.

The benefits of widespread coordina.ion in pooling arrangements on.
a region-wide and nation-wide basis are. therefore, important not only to the
healthy growth of every municipal, cocperative and commercial utility in the
United States, but to the natior. as a whole. The resu'ts of the National Power
Survey soon to be released are bound to have a significart bearing on furure
pover supply planning in the United States. Let me assure you that the long-
range planning of the commercial utilities in Florida and across the United
States will be reflected in the results of this important survey. It is a matter
of deep concern, however, that the planning necessary tc provide for the
future requirements of a great majority of the municipal and small coopera-
tive systcms on a coordinated interconnected basis will by default, not be reflected
in the National Power Survey. The reason is that far too many municipal
systems and neighboring cooperatives have not sat down tcgether and worked
out coordinated generation and transmission plans that were sufficiently
developed to be submitted to the National Power Survey and included in its
results. It is likely, therefore, that the coinmercizl utilities have included
the future power requirements of public power distributors in their own fore-
casts of area loads even though there are no binding committments that the
municipal anc cooperative systems expect toc purchase power {rom the
commercial utilities. This "big brether' approach to the expansisn ¢ area
generation 1s not, in our opinion, concdusive to the development of a sound
basis for mutual respect and cocperation. This attitude must be reversed by
the municipals and their neighboring cooperatives by developing their own
alternative power supply programs, and then sitting down with the commercial
utilitics to see where these plans can be improved by coordinating with the
plans of commercial utilities into widespread power pools.

-
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Existing Power Pooliny in Florida

In this paper, the need for additional power pooling planning affecting
both municipal and coojc-ative systems has been stressed. 1 would not want
to lcave the impression, however, that the recognitior: of the need for such
pooling arrangements a+rd the actual implementation of such arrangements
has been totally lacking in the State of Florida. Actually, there has been
rather goud progress ir the maiter of simple interconnections between
immed:ately ad;acent systems which are described as follows:

1. The Orlando Utilities Commission has interchange agreements
both with the Florida Power Corporation and the Florida Power and Light,
which agrecements are almost identical in their terms and conditions. The
existing capacity of the tie with Florica Power Corporation 1s approximately
100 megawartts at 115 kv and it i¢ planned to have a second FPC tie in operation
by mid-1964 at 220 kv. The present tie with Florida Power and Light is
approximately 250 megawatts at 220 kv. Mr. Curtis Stanton, Executive Vice
President of the Orlando Unlities Commission was kind enough to let us review
a copy of this interchange agreement. From our reviecw, these agreements
appear to have taken into contideration all possible benefits of sooled operation.
There are four separate schedules for different types of service and intcr-
change between the two systems which inclufe: (A] Firm Interchange Service,
(B) Emergency interchange Service, (C) Scheculec Interchange Service; and
(D) Economy Energy Service. The benelits to the Orlande Utilities Commission,
as well as to FPC and FPLL, particularly when the planned larger inter-
connections are completed, should prove to be substantial indecd.

2. The municipal systems of Vero Beach and Fort Pierce have,
for a number of years, had a 5,000 kilowatt tie line operatcec at 33 kv. Plans
are under way now to increase the capacity of the tie line and to increase the
voltage to 69 kv. This tie line has proved invaluable to both systems :in pro-
viding capacity during scheculed maintenance shutdowns of their units,
purchase of economy energy, emergency interchange and {firm pc~.. .2""rchange.
This tie line permits both cities to install larger generating units on a
"t-ke-your-turn' basis with substantial benefits to both parties

3. The municipal systems of Kissimmee anc St. Cloud have an
existing interconnection agresment. Tie tie ine has a capacity of 1,500 kw
and is cperated at 14.4/25 kv. Although the tie line has been used primarily
for emergency in backup of either plant, 1t is alsc uscd for econom) operalions
by both parties. Mr. Rcy Hansen, Director of Utilities for the City of Kissummee
has informed us that in the near future, this interconnection may be increased
to 5,000 kw at 33 kv.

4. The City cf Lakelang, Florida has an interconnection agree-
ment with Tampa Electric Company.

« 11 -
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5. The City of Jac'.sonville has an interconnection with Florida
Power and Light

6. The City of Tallahassce has an interconncctiun with the Florida
Power Corporation whereby the City, over its 66 kv transmission facilities,
can purchase emergency and/or interruptable electric capacity to §, 000 kw
together with associated energy.

The:> may be yet other interconncections of which we are not
aware and others that may be planned. An intertie is currently under study
between the Key West Elcctric System and the Florida Keys Electrin Power
Cooperative in connection with a proposed 50, 000 kilowatt power plant
combincé with a 10.0 million gallos per day water desalinaticn plant. Although
raany other factors must also be considered, it is clearly evident that a
high voltage intertie between the two systems is necessary to economically
dispose of this block of power.

From the foregoing, it can be scen that certain municipal and
cooperative systems in the State of Florida recognizing the benefits of power
pooling, have made extensive efforts in this direction. However, these
eliorts alone are not sufficient to meet the challenges that face all of the
municipal and cooperative systems in Florida over the next decade. As
evidence thereof, I should like to bring to ygur attention certa:n facts and
figures.

Need for Adc:tional Power Pocling in Flerica

We have included at the end of this paper a chart marked Exhibit
"B, which shows the historical growth in electric energy output in the
United States for the last 30 years. The extension of this same curve to 1980
represcnts one of the several projections of electric energy reguirements
that was developed by a responsible study group. Actuzlly, no one present can
develop an accurate chart of futurc power needs, but one thing is abundantly
clear - the use of electric energy n the Americarn economy is growing at a
substantial rate. ’

If we examine the curve on Exhibit "B'", we will see that the industry
is probably just at the knee of the curve {rom the stancpoint of the develop-
ment of the nation's power supply. This means that even though the electric
power industry has done a remarkable job over the past 30 years, the job
ahead is even more challenging.

From the curve on Exhibit "2", the total energy output for utilities
in the Un:ted States for the year 1950 was apprexamately 330 Billion kilowatt-
hours. Over the 10 year period of 1950 to 1960, this increased o 750 billion
kilowatt-hours, or 230 percent, represenling an average annual growth rate of
8§ 1/2 percent per year

18
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Of even more immediate interest to members of FMUA is a special
report that appeared in the January 13, 1564 issue of U. 5. News and World
!‘ Report. This report analvzed the growth of the United S.atcs between now and

1970 Segregating the population into 19 "strip citics”, which are arcas where
population growth tends to spread along major highways, until one popuiation
center merges with anctlicr, this article precicted that by 1970 nearly 70
percent of all Americans will live in urban areas. The following table shows
3 how the existing and prcanicted 1970 population 1s distributed between these 19
i strip citics, all cther metropolitan areas and the rest of the United States.

l The following table shows the results of this analysis on a nationwide basis,
together with the analysis of one of the strip cities; namely, Jacksonville to
Miami, Florida. ,

sese mies off “uses o

Millions of Peonle

1 Latest By 1970 Increcase Percent
(1960) (Est ) by 1970 Cain
Total, 19 Strip Cities 101.0 124.5 23.5 23%
All other Metropolitan Areas 14.8 18.2 3.4 23%
Rest of United States 64.2 €5 6 1.4 2%
Jacksonville-Miami = 55 $. 1 2.1 67%

The growth of the Jacksonville-Miam: area between now and 1570
of 2.1 million pecple or a gain of 67 percent is second in growth rate orly to
the Phoenix-Tucson area, which has a predicted gain of 74 percent. However,
the growth of ? 1 million prople is more tharn three times the total increase
of 700, 000 pecple predicted for the Phoenix-Tucson area. For the entire
State of Florida, the July 19€3 population estimate of 5, 650, 000 is estirnated to
incrcase to 7,382,000 by 1970, a gain of 31 percent which is the highest in the
ﬁ - nation for a state with present population in excess of two million.

According to the article, the typical American of 1970 is to be a
young adult living in a metropolitan area anc dcpendent upon a vast system of
public works, modern transportation anc electric, sewer and water systems.

Those of you who are responsible for planning for growth in Florida
bave no doubt seen similar figures, but this article tlearly brought home to .. 2
the challenge that faces you in planning for the future electrical power require-
ments to mect this tremendous growth increase. Taking into account both
population increases anc increased use of elecirical energy, instead of looking
the conventional 10 years in the future before your load requirements and
1 generaticnrequirements willdouble, it appears that you can expect such
doubling as early as 1970-1972.

w33
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The question 16, are the munic:pal and cooperative systems in
Florida fully prepared to meet this challenge and to provide the necessary
investment capital to constiuct the needed generation and transmiss:ion
facilities? Judging from your past perfcrmance, 1 can say with confidence
that you will get the job done, however, you wili do the job better at a lower
investment cost, lower przduction cost and lower rates for services if your
efforts in the field of coordinated power pooling a. e intensified. The need in
Florida Letween now and 1970 is for an abundant supply of low cost power rather
than a barely adequate su;ply of relatively high cost power. A cooperative
understanding is necessary now to decide whether the muricipal and rura:
cooperative systems in Florida are going to grow with this growth as isclatad
systems, or whether you are going to grow as coordinated and integrated
syitems.

Since the key to integrated pocled operation is transmission, it is
worthy to review the existing high voltage transmission in the State of Florida.

High Voltage Transmissu.on in Florida

We have reviewed the mcst recent Feceral Powey Commission maps
"Principal Electric Facilities - Southeastern Region' dated 1963, which include
the State of Fiorida. There is no backbone system of Fedesally-owned trans-
mission in your stite that you can rely upon as a common carrier to effectuate
the interchange and pooling agreements that you may wish to make with one
another. Such backbone transmission as does exist is owned primarily by
Florida Power and Light and Florida Power Corporation. We have no knowledge
as to the future transmission planning of thcse commercial utilities between
now and 1970. The results of the National Power Survey, which will be limited
to showing planned transmission facilites of 230 kv anc above, will scon be
available for you to determine what the plars of these commercial utilities are.
However, at the present time, it is worthy to note that there is not a single
230 kv high voltage transmission line coming into the State of Florida. There-
fore, in a sense, it can be said that the State of Florica is being operated as
an isolated system with respect to the rest of the United States; almost in
the same manner as many of the municipal systems in the State of Florida are
operated as isolated systems with respect to the transmission that coes exist

athin the State

We note also, such 230 kv transmission facilities as do exist in the
State connect primarily the major load ceniers of private companies. As a
result, there arc extensive no-man's lands where high voltage transmission
je either weak or entirely lacking in the State. It is more than just
coincidence that some of the major municipal systems in the state are located
within the area of these "no-man’'s lands. "

=38 -
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For the present power supply situation, this is unfortunate because
it prevents or reduces th posmibility of immediate strong interconnection
with other utility systems within the State. However, for the long-range
power supply picture, it could be a fortunate circumstance materially benefiting
the v nicipal and cocperative systems in the State. These are arcas where
you have a primary interest and the commercial utilities have a secondary
interest in transmission Therefore, it could very well provide an opportunity
for the construction by the municipal and cooperative systems of strong high
voltage transmission lines for the primary purpose of supplying your basic
power requirements while secondarily interconnecting minor load centers of
the commercial utilities in exchange {for similar rights and benefits in areas
where the commercial utilities have stroag transmission interconnections.

In some respects, the State of Florida reecs such comprehensive
overall planning more than other areas in the United States. From our work
in Florida, we are familiar with the typical lcad shapes of s.: of the systems,
and they are similar. Summer pcak loads have associated with them large
amounts of energy due primaryly to air conditioning. Winter peak loads,
however, are both sharp and infrequent and have very little energy associated
with them. As eyidence that you have recognized the need [or meeting these
sharp peaks with the lowest possible cost generating facilities you have seen
in the State of Florida in recent years, the instal!lation of numerous stancby
or peaking type gas turhine and Diesel units. This foresight and planming is
commendable, however, the provision ©f such reserve and standby capacity
can be provided even more economically under pooled operations if the
necessary transmission facilities are constructed to permit such operations.
In addition, by such interconnections, the summer energy requirements can be
met with low cost power production from large efficient units.

In view of the foregoing, I should like to suggest to you today how the

lorida Municipal Utilities Association might expand its role in future power
pool planning in the State of Florida.

Possible Future Rele of FMUA in Power Pool Planning

Addressing you today, it is difficult to realize that this is only the
Seventh Annual Conference of this important organization. We have followed
with interest your progress since your First Annual Conference, which was
held in Orlando March 23-25, 1958. In reviewing the excellent news letters
prepared by Mac Cunningham, your Exetutive Secreta~y over the past six
years, we have seen your orgarization face many challenges.

In general, it seems that the early problems were centered around
attempts by the private power interests in the State of Florida to take over
certain municipal operations. We know that this threat still exists, but as
your organizat.on has grown strong the strength of this threat has materially
diminished. ‘
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That your organization has learned [irst-hand the benefits of mutual
cooperation 18 evicenced bty the success of your Mutual Aid program. For
years the privale power compaaies in the state i1n their efforts to deride public-
owned systems, leveled the charge that during disasters when lines were down,
they had ample eq ment and men to rush to the a:d of the stricken area,
whereas the mun ne cooperative systems did not. Yeou met this challenge
by an agreement in mid- 1360 between the directors of the Florida Statewide
Cooperative Associatior und the FMUA to form a mutual aid program. On
September Gth, only a months later, you had an cpportunity to cbserve the
benefits of h t} challenge. Hurnmn "Donna' was one of the most

tory of the State. As a result

fforts by om municipal systems that
e

se systems that suliered extensive CJTT.&SQ hac service

his challenge was met just in time

Imost fantastic growth that now faces you will not

ut the effects of not planning for it can be just as
systems \ave previously pcinted
ard I no ) y suggest that the

ideaily constitutec to uncertake

d Lee. Executive
This organization
studies and carried out programs,
icn requ.rements I1n the M.
ls 10 assure an adeguate supply o
of their eficrts ha ‘e been truly
been formed the Missour:
be one of

A .
NIISF0Q

The
systems which,

00 Capacrty

immeasurable

idered by the
enelits of

h the re nsib ying and preparing

generauion } A 3 4 n an area-wide anc
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basis which will produce the maximum bencfits to the member systems. In
order to carry out its work effectively, the group should be permitted to
emnploy engincering, legal and other technical consultants as required. In
addition, consideration should be given to the formation of special committees
within the overall group as follows:

A. Load Forccast Study Committee

This activity 15 essential to the successful formulation of long-
range plans. For planning purcoses, optimistic estimatcs are needed in
order to justify the installation of optimum facility. A balance must, of course,
be maintained or the cost of p- oviding future capacity can begin to excerd the
prcsent day benefits. Therr.ore, a good rule of thumb 1s to use optimistic
load forecasts fcr planning purposes and conservative revenue jorecasts for
financing purposes.

One method by which such a Load Forecast Committee could be
eifective!v utilized is to have all participating systems submit to the Commattee
annually their five-year, ten-year, and long-range loac forecasts, so that
the Committee has a sound basis for preparing up-to-date area-widc and
state-wice load forecasts for the member systems. Such load forecasts become
the groundwork on which other special committees can develop sound plans.

B Transmiss:on Study Committee

A Transmission Study Committee utilizing basic load information
supplied by the Load Forecast Commuittee could develop alternative plans for
transmission systems intercom...ang the participants’ major load centers in
a given arca anc could ultimately develop area-wide and state-wide transmiss.on
plans which would serve the participating municipal and cooperative members.
To effectively develop such plans would require extensive a-c newwork analyzer
studies and would involve considerable cost. These studies are, however,
absolutely necessary anc their cost would more than be offset by the potential
benefits that such comprehensive planning can provide.

C. Power Generation Study Committee

Such 2 Committee could utilize the data developed by the Lecad Fere-
cast Commitice and, taking into account all existing generating capability of
the municipal and cooperative systems and their presently planned expansion
programs, cevelop optimum locations Jor additional major generating
facilities to most effectively serve the future loads of the participating
members. Such additional generation to meet future load growth could, of
course, be planned on a number of different bases, including the installation
of large, efficient units in existing plants on a take-your-turn basis or the
‘installation of new facilities at new sites on a "sharing of capacity” basis.

The financing of such new generation would, of course, be matters to be

- 17 -
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studied in detail in cooperation with the fiscal advisore and bond counsels [or
the municipal systems, as well as the REA in Washington with respect to
financing of any of the facilities by the REA cooperatives.

D. Legal and Legislative Committee

Not being thorough'y familiar with Florida laws, we recognize that
there may be a number ¢ stumbling blocks in the path of developing effective
transmission and generation plans between the municipal and cooperative
system. In addition, extensive and detailed contractual arrangeinents would
have to be worked out in order to implement such generation and transmission
plans as would be developed by the other committees. Furthermore, such
a Legal and Legislative Committee could provide a pool of information and
advice to assist municipal systems that do not have their own generation and
must rely on the commercial utilities as their sole source of supply in their
efforts to obtain equitable power purchase contracts. In this regard, the
recent efforts made before the Federal Power Commission, under Section
202b of the Federal Power Act, by s_ch communities as Shrewsbury,
Massachusetts, and the results of the recent decision by FPC in the Colten
Case (California), give promise that where there is an informed municipal
utility organization, discriminatory practices by the private utilities against
their municipal customers can be prohibited.’

E. Fuels Rescurce Committee

The function of such a Committ. . could be to study alternate fuel
resources for power gerneration in the State of Florida. The need for such a
Committee is already well-recognized, since many of the members of FMUA
are members of the Oil User's Association. This Association comprising
commercial, municipal, and cooperative gencrating utilities, has expended
considerable effort in attempting to luft restrictive residual oil import quotas.
Because of these quotas, fuel prices in the State of Florida, for power
generating purposes, are extremely hugh, on the order of 37¢ to 42¢ per
million btu. However, through utilization of ocean-going barges, the nation's
coal companies have recently expressed considerable interest in supplying thus
form of furl to large power generating facilities in Florida at attractive prices.
The work such a Committec in stucying and recommending alternative fuel
supplies for planned generating facilities could prove extremely beneficial.

F. Atomic Power Study Committee

The advances in nuclear fuel technology within the last two to five
years incicate that the date when atomic generating facilities might become

commercially feasidbie in the State of Florica may be much socner than was
suspected just a few short years ago. Almost every commerc:al utility
Organization in the United States bas such an Atomic Study Committee. ] wouwld
not attempt to predict when atomic power plants coulc be playing an important

» 5=
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part in your power generation program. However, it arpears that the rolc of
atomic power seems best suited Lo large generating facslitics. The commercial
utilities can now effectively integrate inio their {uture generation programs
such unit sizes of 150 to 500 megawatts as soon as their studies indicate that
‘ this 1s their cheapest alternative power supply source. You should be in the
same position and the time to initiate such stucdies is now, for this is a fast-
moving {ield and extremely technical in nature. The municipal and cooperative
systems in the State of i lorida should not let themselves by cefauit get into
| the pcsition whereby, at some future date, perhaps not too far off, an accusing
' finger can be pointed s:;1ng that "you have not kept up with the times. "

Should you, the members of the Florida Municipal Utilities Associa-
tion, seriously consider formation ¢i such a permanent overail Municipal
Power Supply Study Group and associated Committees, in your efiorts to meet
¢ the challenges of rapid growth and advancements in modern technology. lam
confident that you will meet this challenge as you have met past challenges, in
' a spirit of cocperation, with vigor and intelligence and, above all, with ultimate
success. .

1 shouléd like to Jeave with you three more guicelines which 1 {irmly
believe can prove to be your most effective tool in planning power supply
programs to previde sbundant supplies of low cost power [or your customers.
These are:

(1) ALTERNATIVES
(2) ALTERNATIVES
(3 ALTERNATIVES

It has been a pleasure to have this opportunity to discuss the overall
problems of power supply and the potential benelits of power poocling with you
today. We hope we will have an opportunity to meet with you and share
experiences with you in the future. as you make continues” progress in solving
the complex problems facing the Florida Municipal and Ccoperative Electric
Systems.

468411
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b PROJECTED CAPITAL AND FUEL COSTS
NUCLEAR VS. COAL FIRED THERMAL PLANTS
k { NATIONAL POWER SURVEY =
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77
was that we did neaotiate and establish territorial
agreements.

Q Did zny of *he territorial agreements with the
Florida Power Corporation, if you recall, distinguish
between wholesale an.. r-etail sales?

} We never made any territorial agreement in regard
to wholesale.

Q My question is, though, did any of the ones = the
agreements that you made = distinguish? Say this relates
to wholesale and not retzii? Did they spell out that it we:
related to one but not the other?

MR, BOUKNIGHT: I object to the question.

Wr. Guttman, to the extent that you are asking him what
the (ontents of written agreements i{s, those agreements can
spezk for themselves.

He’s answered your question about wholesale agreements.

BY MR. GUTTMAN?

Q Can you answer the question? Did any of the
territorial agreements distinguirh between wholesale and
retails if you recall?

A In our view a territorial agreement referred only

to retail and not to wholesezle, and thet applied to the one

| HAce- GeJezaf cReporteu, The.

444 NORTH CAPITOL STREET
WASHINGTON. D.C. 20001
202/ 347.3700

NATIONWILE COVERAGE
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with Florida Power Cerporation.

Q Do you recall, did FPAL ever sell at wholesale in

Florida Power Corporation’s retail territory?

B I do not recall that they did.
Q Was there an'’ reason why not?
S A Do you mean any legal reason?
/ < Any reason of any sort that you can tell me,
v A So far as | know, they never undertook to
7 wnolesale in any area which was considered to be our service
19 tarritorry.
1 c " understand that’s your statement, but do you
12 know of any reason why that was so?
13 A No. 1 don’t tnow the answer to that.

(‘ 14 2 De you kmow i1f Florida Power Corporation ever
15 undertook to wholesale in the arez that was your retail
15 service territory?
¥ A I just answered that question.

14 Q That goes both ways? Neithsr you nor Florica
1y Power Corporation?

29 A That’s right.

2l (Discussion off the recorc.)

22 MR, GUTTMANs Lon just pointed out that in the

HAee- 9«/:10/ cRepozteu, The.
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@02 347.3700

NA(IONWIDE COVERAGE






()

APPENDIX I

2
UNITED STATES DISTERICT COURT,

»IDDLE DISTRICT OF FLCRIDA,
JACKSONVILLE DIVISION

GAINESVILLE UTILITIES DEPARTMENT
ané CITY OF GAINESVILLE, FLORIDA,

Plaintiffs,
-yg=- No. 68-305-Civ=y

FLORICA POWER ANC LIGET CQMPANY,

vvvvuvvvvv

pefandant.

T~= above-enticled matzer crme on for Zurthex
tezring tefore Hiz Honor, cerzld Bard Tjoflat ané a
swry iz CoussToom No. 4 im the vnisaé States Dlstrice
czur-hosze, Jecksonville, Duval County, Florida, on

b

senlzy, July 14, 1973, =m-ancing at %:25 o'clock 2.3

tilljan A. Balboni, CSR

ané
- - 3 - -~
\4&“ :o OCJT Sr
2 - o
ndsiaiay Court Raporiarse
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O

rs at Plorida Power ancé licht?

A Not to my recollection.

Q When you wrote the Federal Power Commission
a few days later, did you tell them you didn't have
any agreement with Plorida Power Corporation that
would prohibit Florida Power from connecting with
Gainesville?

A The letter I wrote to them speaks for
itself. We have read it.

Q You didn't tell them anything about that?

A I don't think territorial agreements were
mentioned.

Q Not in your letter?

LS Nc.

Q Did you ever bring that, what you vt ferred
+o as a mistake, to the attention of anyone?

A Well, I have stated categoriallv over anc
over acain that we had no territorial agreement with
Florida Power Corporation in Alachua County.

Q Did you ever tell the Federal Pcwer Commissicn
that?

A I'=m sur2 that & aome point we have must.
I -ave nc rzcollection of 1it.

Q T am asking you if you rave ==
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. Ané Mr. Clapp ==
A They were there in proximity. Your wit-
nesses have testified to the same thing.
Q All right. And Mr. Clapp wanted you to stay

out of it, too; didn't he?

A I don't know what Mr., Clapp's ~--

Q You don't kncw what he said in his letter?

A I know he made a mistake about --

Q Oh.

A -- about it, at least if indeed you read into

it that he said there was some kind of a territorial
agreement between Florida Power ané Light ané Florida
power Corporation in Alachua County, that he made a
mistaka,

C You didn't --

A Althouch he never did say that in his lettar,

0

Did you read that ir o his letter?

A No, sir.

Q No?

A I did not.

Q Diéd you read into his letter that he was
cbectiaz %o any interconnection be~~veen G~inesville
2nd Pla-ila Power and Lighe?

A No, siz, I don't kncw that I read that into
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= don't know that I gave it any ’houcht.
BY MI.. MCKENNA:

Q When he started out saying with reference to

Mr. Xelly's alternative reaching an interchange agree-

ment

give

cunn

with Florida Power and Light Company, you didn't
any thought as to what he was talking about there?
A No, sir.

Q All right. Well nc2, again to get back, Mr.

had asked for your comments before these letters

went cut, hadn't he, befor: they responded?

A You will have to identify the letters. There
have been so many now here, and you keep throwing
them at me --

< Plaintiffs' Exhikit 2.

A -- I don't know which one you are talking
akcuct,

want

e plaintiffs' Exhibit 5, Mr. Puqua. You have

sot it befzore you. The last paragraph.

A (Examining document) Yes, I see. Do y0u
it read?
Q No. Mr. Fucua, isn't it true that peoplz

at Powcr =né Light 2id coordinate these responses with

inrida Power Corporation?

& N

O

t to mv xnswledge., AnF you are not going
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I Fuqua Deposition

Ry boundary line drawn by the territorial’fzgsziiﬂk?

“"i MR. MATHEWS: 1I'll object to the
form, and then he can go aheed and answer,
if he can.

THE WITNESS: Well, the on.y ansver I
can give is, ag I have testified before,
it's my view &ud, I believe it to be the
official view of our company, thst~whc£e;§r
territorial agreements we havs had with any
electric supplier applied only to retail
custoaere. |

BY MR, SCOTT:

Q Yes, I remember that you did that.

A Not to wholesale customers,

< You did testify to that. But here we are¢
talking about inter-connections.

/ Well, 1t appears to be the same thing. 1If
you interconnect, I suppose it would be with some whole-
gale custoxmer. I presume it would be.

Q Why do you presume that?
| A well, I don't know of any other candidate of
H an interconnection. Maybe there are some, I just can't

‘23“ think of any at the moment.

|24 Q Well, have you been aware, at sny time, the

9=

I possibility that the territorial agreements do foreclose

H

| )
I Ii LEE AND NICODEMUS, INC.
CERTIFIED SHORTHAND REPORTERS

FIRST FEDERAL BUILDING
TAMPA,K FLORIDA 32602







Q

10

11

APPENDIX K

14 THE UMITED STATES DISTRICT COURT IN AND FPOR TIHZ
MIDDLE DIsTRICT OF FLORIDA, JACKSONVILLE DIVISION

L - Pt R Ll

'
GATNESVILLE OTILITIES DEPARTMENT !
and CITY OF GAINESVILLE, FLORIDA, '
'
Plaintiffs, '
!
vs. ' No. 68-205 Civ. J.
]
FLORIDA POWER CCRPORATICH and '
PLORIDA 20WER AND LIGET COMPANY, !
)
Cefendants. '
L
DEPOZITION OF: BEN H. FUQUA
TAKZN S Pursuant to notice by
counsel for Plaintiffs
DATE=: September 27, 1972
PLACZE: Florida Power and Light Ccmpany
liiami, Florida
T 9:1C o'clock a.m.
BEFORZ: Judy S. Zichar, CIR

Notary Pudblic,

State of Florida at Large.

LEE AND NICODEMUS, INC.
CERTIFIED SHORTHAND REPORTERS

FIRSY FEDERAL BUILDING
TAMSA FLORIDA 33602
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2 Do you recall whether any time period of
dovelopment o. the area was anticipeted? DBy that,

I mean do you recall whether you had in mind an
estimate of 30w soon the arca would be developed
after that agreement wes made?

A I don't recall thst we made any estimate.

Q Do you know of any other instances wvhere
Pover and Liznt made an agreement or tals sort draving
a boundery line in an arsa that had not jyel been
developed but where a colllsion vwas posaible in the
future?

A I have no details or specific knowledge,
no, sir.

Q Are }ou avaro of any ccmpany policy with
respoct to dravins boundery lires in advance of
develcpz=ent of an area?

A I xnov of no policy.

Q Mr. Fuqua, éid you nave any role or did you
play any part at all in the preparation of anawers to
interrogetories served on Pover and Light by the
plaintisfs in this case?

A I can't recall that I did.

% D:4d you know who would have or did wvork

on preparation of ths answers to our interrogatories

requesting a lizt of territorial agreements?

LEE AND NICODEMUS, INC. 26
CERTIFIED SHORTHAND REFORTERS

FIRST FEDERAL BUILDING
TAMPA, FLORIDA 336802
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L

Y¥oa, uvir.

A z don't -=~ I am not familiar with the
agreement. I haven't reed it in years, if I ever
have read -5, 231 2 cdn L4y o tact poiat is that
I love tht our compsny aad Lbvs adaaglisat have
codsistantly statod that the territorisl agreement

that ve have are, 4in our judzient and-understandinz,

applicadlc o 2¢tall custesorc only.

Q Jazr: aave those statonents becn made?
A > con't xacw tlhat oy have been made., 1

say that 1s our underctanding.

3] i 2098,
A At le2st 1t 1o uy uaderustonding.
sitle LMITI: IxXtuse zZe. Are you

waitiang for ther-: {indicating)?

MRe S00TT: ¥Yeu.
BY M2, 2C0TT:
Q I haad you now a lotter froxm iir. Fite to

Mr. Clapp of Florida Power Covporation dated July 21,
1653,

A Y23, air.

C Walch »efers to & latter you vwrote to a
Mr. Clapp on July 18th of 1953, tut thon refers in
the second paracsranh to the territorial queostion which
we &iscussed in Sosteon. Were you, by any chance, in

LEE AND NICODEMUS, INC. 29
CERTIFIED SHORTHAND REPORTERS

FIRST FEDERAL BUILDING
TAMPA, FLORIDA 33502
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GAINESVILLE UTILITIES DEPARTMENT
\ and CITY OF GAINESVILLE, FLORIDA,

plaintiffs,

FLORIDA POWER AND LIGHT COMPANY,

pe fendant.

UNITED STATES DI
MIDDLE DISTRICT OF FLORIDA,
JACKSONVILLE DIVISION

|

)
)
)
)
)
) No. 68-305-Civ-J
)
)
)
)

TRANSCRIPT OF PROCEEDINGS

July 21, 1975

STRICT COURT,

ASSOCIATE D
1121 AMERICAN HERITAGE LIFE
203 BLACKSTONE BUILDING

BUILDING

Lillian A. Balboni © and Staff ..

’T!NOTYP!

I(PO!T!I.
»anownux.npuOAsuwn
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Fite Testimony
APPENDIX L

Q What was Mr. Clapp's attitude?

A Well, he just wouldn't have anything to
do with it under any conditions. He, as I've
testified before, apparently would rather give up
his right arm than give up a customer.

Q pid you have any understanding, secret,
oral, implied or otherwise, with Mr. Clapp about
{nterconnections between Florida Power and Light
and any other company, municipal or otherwise, in
the state?

A Positively not.

Q To your knowledge Jid Mr. McCGregor Smith
have any such understanding with Mr. Clapp?

A I'm sure that he didn't. I didr't know
of any and I don't see how there could have been,
with the relationship that they had.

MR. McKENNA:

Your Honor, I move to strike that answer.
THE COURT:

I'm going to let him answer it.

Q Were you the Number 2 man during the period
up until you succeeded Mr. Smith as Chief Executive
Officer, or were you the next one in the hierarchy

of Florida Power and Light?

74
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| GAINESVILLE UTILITIES DEPARTHMENT

APPENDIX M

IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF FLORIDA
JACKSONVILLE DIVISION

and CITY OF GAINESVILLE, FLORIDA,
Plaintiffs,

Vs, Bo. 68-305-Civ~J

YLORIDA POWER CORPORATIOK and
FLORIDA POWER AND LIGHT COMPANY,

Defendants.

D_rOSITION OF: ROBERT H. FITE

TAKEN: Pursuant to motice by counsel for
plaintiffs

DATE: December &4, 1972

PLACE: Florida Pcwer and Light Ofiice
Miami, Florida

TIME: 9:20 o'clock a.a,

BEFORE: Gerald N, Eichar, Jr.

Notary Public
State of Florida at Large

LEE AND NICODEMUS, INC.

CERTIFIED SHORTHAND REFORTERS

FIRST FEDERAL BUILDING
TAMPA, FLORIDA 32602
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A Because we have no such agreement with Florida
Power Corporation, and never did bhave, and it's entirely
in errer what Clapp has said there.

Q Did you so inform the Federal Pover Commission?

A I didn't persorally; no, sir,

Q Why not?

A 1 don't know., I don't remember it, All 1
know is there's no such Agreement that ever existed
between this company and Florida Power Corporaticon with
respect to the territory where Cainesville {is.

Q Did you ever communicate with Mr. Clapp about
the accuracy of that statement?

A I can't remeomber having done s0; no, sir,

MR, 3COTT: Would you rather not mark
this (indicating)?

MR, MATHEWS: It makes mno difference.

MR, SCOTT: I think I will make it
Exhibit Number 34 to Mr. Fite's deposition,

(Whereupon the above mentioned
document was marked as Exhibit Number 34
for identification by the reporter.)

B MR, SCOTT:

Q Mr., Fite, I would like to show you next a

j memorandum, undated, from Mr. Fuqua to you about the

City of Jacksonville., It relates to a matter that we

83

LEE AND NICOGEMUS, INC.
CERTIFIED SHORT HAND REPORTERS

FIRST FEDERAL BUILDING
. TAMEBA EBiL Dit A 2285




APPENDIX N



. ' APPENDIX N *

coRPORAY ON

March 30, 157¢

Mr. R. N. Skinner, Chief Engineer
Fort Pierce Utilitiocs Authority
P. 0. Box 1480

Fort Pierce, Florida 33450

Dear Mr. Skinner:

Thank you for your letter c¢f March 17, 1976.

Florida Power Corporation has a wholesale tariff
on file with the Federal Power Commission, If the city
ultimately determines that it is interested in purchasing
wvholesale service, such service would be available under
the terms of the current rate, a copy of which is attached.

Since we are not familiar wit® *he Fort Fierce
electric system, we feel that we need scwe additional
{information before responding further to the questions in
your letter of March 17, 1876, If you wyuld send us a copy
of your most recent Federal Power Coomission report, or
similar information, I believe that we '1d then evaluate
the situation and give you a meaningful a..wer.

You can be assured that we are giving your questions
careful consideration and will attempt to respond as socn
as possible,

Very truly yours,
J/“'
- /Z\)ﬂ’@'\ e
(,—f’ Lée H. Scott P
Vice President

LHS :mt

vy
O
p-

J\1q FCE 468721
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APPENDIX O

UNITED STATES DISTRICT COURT
FOR THE
SOUTHERN DISTRICT OF FLORIDA

The Fort Pierce Utilities Authority )
of the City of Fort Pierce, the City )
of Gainesville and the Gainesville- )
Alachua County Regional Utilities )
Board, the Lake Worth Utilities )
| Authority, the Utilities Commission )
of New Smyrna Beach, the Sebring )
Utilities Commission, and the Cities )
of Alachua, Bartow, Fort Meade, )
Homestead, Kissimmee, iount Dora, )
. Newberry, St. Cloud, Starke, and )
; Tallahassee, Florida, )
)
)
)
)
)
)
)
)
)
)
)

Civil Action No.

Plaintiffs, 79-5101-Civ=-JLK

Florida Power & Light Company,

Defendant.

DEPOSITION OF EVERETT B. HOVE

Taken in the above-styled cause, at City Hall in Fort

Meade, Florida, on the 17th and 13th of September, 1980.

Reported by:

M. Kim Odom, CVR

VOLUME i OF 1I

Southern Reporting Services
219 South Calhcun Street
“ P.0. Box 608 .

Tallahassee, Florida 32302
(904) 222-6061
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Howe Deposition

APPENDIX O

on my part, but someplace in that 1,000 megawatt class.
Q Do you know when Florida Power and Light Compar first
committed to construction of it? Again I1'l1l take a ball-

park estimate.

A S+. Lucie No. 1, we'ré talking about?

0 Yes, Sir.

A Six or seven years ago.

Q Know when it went into operation?

A NoO.

2 Do you know where it's located?

A Fast Coast, no I've never been there.

Q You don't know where on the East Coast?

= No, I know where St.=- the village of St. Lucie,

and I would only assume that's where it is. No, I don't
know where it is, I've never seen it.

0 Since you've been here at Fort Meade, has the
city of Fort Meade cver asked Florida Power and Light for
participation in any of those three plants?

A Through our attorneys we have asked for participa-
tion.

Q Have you ever talked #ith anyone in the employ
of Florida Power and Light Company about participation in
those plants, any of those plants?

A * don't recall that 1 nave.

) Have you ever talked with=--




L T

SR as

-, b - 'ii”"‘l

B Tl.:‘.‘x_'_h—' A 7 ""II"' : S e A u"r.g,.— I

: 'khili—ll _I HI. ~ '.FI . B ' =, 1 U & . I I"." ' :—I_‘: ”J“‘*;H ?lq-

S et ) Kl o ot
__Ja‘...l-wl 2 2 T B

.*' LL - D } ‘.;“"‘;‘:" ":."‘IW_;?' C

o . e o - 3‘:4.1 b - .




"""">'
APPENDIX P _
-

{ITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

TEE FORT PIERCE UTILITIES AUTECRITY

OF TEE CITY OF FORT PIERCE, etc., :

et al.,

Plaintiffs,

' vs,

FLORIDA POWER AND LIGHT COMFANY,

Defendants.,

CIVIL ACTION NO.
79-5101=Civ-JLK

| TEET DEPOSITION OF:

TA¥EN AT THEE INSTANCE OF:

REPORTED BY:

DANIEL A. KLEMAN

The Defendants
wWednesday, May 28, 1980

Commenced at 10:10 A.M,
Concluded at 4:00 P.M.

305 South Gadsden Street
Tallahassee, Florida

PEGGY ENGLES, RPR, CP
Notary Public in and for the
State of Florida at Large

Heccurate cgtenotypr cRepazteu
Cnhful Shorthand c?;ﬁﬂhts

Suite 60f, Lows State Ban' Eucln'm’
Tallahassee, Floride 22307
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Kleman Deposition

APPENDIX P 78

prior to my association with the City in 1874. I éon't know

how far beyoné that =-- back beyond that point.

o Ané veu rely on Beck == by you, I mean Talle. :issee %-

relies on Beck for the development ¢f necessary engineering
and econonmic data for use in planning Tzllahassee's
cenerating and transmissior facilities; is that correct?

L Yes.

Q On prge three of the'transcript -= 28 I read it --
you recormend to the Cormission that it reserve any judement,
as to whether it woulé wish to purchase any of the nuclear
power that micht be coffered as an outcome of that lawsuit,

Is that not right?

A Yes,

Q Why €id you ask them to reserve judgment cn that
guestion?

A Simply, so that the City Commissinn would have

available to it 211 of the options that ere avsnilable at the
time of the complet.cn of the litigetion; vhether that be by
set+lement, or by ultimate resclution through the courts

0. In other werds, when the City of Tellzhaessee £iled
+g lawsuit, it haé no%t decided whether it wanted to acquire

an ownership iiterest in any FPL plant; is that correct?

A what “hr ity of Tallahassee sough: 2t the time of
! entering tr~ wit, was the opportunity to consider the

purchase ¢ . ow.. . ship in FPL ané nuclear power plants.

!

|
!
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APPENDIX P
79

Q T don't think that was responsive to my question.

MR. DYM: Can I have it reaé back?

(Whereupon, the pending guestion was read by the

repcrter.)

TEE WITNESS: I don't want to be unresponsive.
Ané my response then would be that the City of
mallahassee wanted the opportunity to consider that,
because it did not have the opportunity to consider --
to weigh all of the benefits. It was not a firm
commitment made at the time of the filing of the lawesuit
that the City of Tallahassee would purchase X-perce:;tace
of any of the power plants involvec in the litigation.

BY MR, Di¥M:

Q COr any percentace whatever?
.8 Or any percentage whatever.
Q Now, you used *he words "firm cormitment " Wes

there any non-firm commitment by the City oI Tellal iusec that
it woulé purchase any percentage of a nuclear plant?

| I could only responaé that there wasn't 2 decision
by the City Commission to purchase, but that the City sought
the opportunity to consider that, and coulé enly do that =--
it appeared -- through the opportunity for litigation.

Q Do you know whether the City has ever made an offer
to FPL, which FPL could accept, under which the City wouléd

purchase a share of an FPL nuclear plant?

l

|
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A I don't have personal knowledge of that, no.

o} well, cculé such an offer have been mace since
1974 without your knowlecdce?

A I am certain there have lreen discussicns between
City electric department staff ané representatives of the
Florida Power ané Light Corporation, and maybe discussed in
that context, ané not repecrted back to me.

o} No, I'm using the tern "offer." 1In other worcs,
an offer that's made to FP and L, that the City of
Tallahassee wishes to purchase X-percent of a nuclear plant,
wnhich FFL could then turn around and accept, in which case
there would be 2 binding commitment., Now, my question is
whether such an of“:r has been made.

A I éen't recollect any.

o well, if such &n offer had been mace, would you

L Yes.
o} And you den't know of any; is that ccrrect?
LN I can't recollect thzt there was any. You know,

there was a lot of éiscussion =-- and it goes back four or

| five years acc -- about involvement in -- three, four and

. £ive years ago -- about involvement in additional nuclear,

'And it was some of those discussions that led to the

! Crystal River participation.

[ -]

I know there were some discussions about being able
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' Mr. Morgan, dated October £, 1579. And it's from Mr. Carl B.

Porter, who is a partner of R. W, Beck ané Associates. I

believe that on page three, Mr. Porter estimates -- if you

| woulé build a line by yourself -~ it would cost you $2.8

' millioen., Do you have any different understanding now?

A No.

(Whezeuporn, the instrurent last-above referred to
wes narked for identification as Claimants' Exhibit No. 16.)
BY MR, BOURNIGET:

o} Mr, Porter also says that if you were tc install
the line, that in 1982, you would save approximately
$400,000; and those savings would increase, ané woulé amount
to approximately -- or in excess of -- $1 million by 19BE.
Is that your present uncerstandinc that coulé be realized,

the savings that coulé be by constructing this line?

A Yes.
@ 21l right, sir, Kow are you going to save this
.
money?
L Tc the purchase of electricity zt lower rates than

can be cenerazted, and electricity can be cenerated Ty the

‘City of Tallahassee,

¢ From Georgia Power Company?
b That's my understanding, yes, yes.

0 ;rybodldy else?

L Anybody else thzt we woulé purchase from?
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|
| 2 Yes, sir.
|
i k Not tc ny kaowledce.
1
¢ all righe,
5 S Georcie Pcwer is a part of Southern Company. Se,

' I den't know whether that means we buy some other part cf the
;Scuthe:: Comzany's pover.
o Save you been cffered scme power by the Georcia
?Powe: Cemzany?
A lict to my knewledce.
¢ All right.
A There have been discussions with Gecrgla Power =--
' Plerida Pover -- as I menticned a couple of times earslier
tocday.
MR, JACOBS: Icg this tha file cory? 1Is this the
£ile cne?

R, BOUR'TSET. Thas'c the cre that 28 'n our

siles,
EY MR. BOURNIGET:
Q T believe vecu saié just s mement age, !X, Kieman,

“ing sthat inéicated to me that ycu wersa

0
!

m

o
v

vou s&id scm
;weig:i;; censtructing this transmission facility possilly
'against participaticn in the Floricdas Pover Corporaticen coal
units; is that correct?

cwer cocal units?

."
).
0
"
y -
N
(]
"

~ Acainst

Q a8, sir.
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1 3 Those are both projects that are under consicera-
2E tion by the City of Tallzhassee. IAny anéd all prcjects are
3 | beinc reviewed, erny anéd all opportunities. That includes
4 ! PPC ccal units, Voctle one ané two throuch FMPA, Georcgia

§ | tie line, Jackscn Bluff hydro-electric dam, ané all the

6  others that vere referencel earlier.

e |

¢ Is it your understancing that all these altec-

on

retives are aveilable to yecu, if you choose tc avail yourself

9 of them; is that right?

10 L Yes.
11 ¢ 211 right. ¥hat kiné of ccntractuzl relationship

12 | does the City cf Tallaheacessee have with FMPA?

I 13 A I dor't know that I can explain that to you. Th
14 City is 2 merber of FiFA, 3Seyend belonging to FNFZ, we have

15 entered into, recently, the agresments recarcing the

"

1 | feasibility work leading toward these five proiects that I
17 . spoke to e&arlier,

-
.-

18 ¢ 211 ri . Now, by mevber of FIMPA, let me put it

u)

19 ¢this way: Eas enyone discussed with you the possibility that

20 '¢he City woolé be askel to execute 2 power supply contract

2l | with FMEA?

2 e I thirk so.
3 | 2 Hes anvone showed vou a draft of such centract?
24 | L I éon't remember that,

28 | 0 vigll ==
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- Tolume No, 3

OFFlCIAL STENOGRAPHERS ' REPORT
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in the process of begi

tc look at them,
just physical cbservation, and
ndicate to an observer that this is an organiza-

smission and distributicn system.

‘e

-
5
b

reads "Arrangements wculd have to be made fo

which the project is built

available.”

As to ‘ t can you tell me on what you

those comments was?
question and the
answer.
Do ycu recall whether they said thev cculd not

s

ling services? Is that essentiallv what
is accurate as stated, that
our conversations with the Cits

“a
-

ticns were available.
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We did not circularize utilities in the State of
Florida and zsk "W-_.ld you be willing to wheel power to the
City of Verc Beach and if so what would it cost?"

To whom in the City did you speak? Do you recall:

X I think it would have been Mr., Little.

MR, REITER: I have no other guestions.

PRESIDING JUDGE: Mr. Spiegel, are you ready again?

MR. SPIEGEL: Yes, Yo.r Benor. I have a few queétions.

REDIRECT EXAMINATION

BY MR. SPIEGEL:

Q Did you indicate that you wanted to correct scmething

that had been said?

A Yes. Tharnk you.

I said earlier on the record that 1 was aware ¢of no
direct communications between ocur firm and Flcrida Power &
Floricda Power & Light Company =-- and this was addressec to
Mr. John Little of Erast & Ernst, so this gets a little
confusing. Mr. John Little is one of the consultants we
employed on this engagement, whco is with our firm, and the
material transmicted directly to Mr. Little, which also went
to Mr. John V. Little at Vero Beach and toc ¥Mr. Nascn, are
rate calculaticns and consur: tion levels and rate schedules
we used, for Florida Power & Light, that we used as input.

wanted to make sure ghat I was correct. It was transmitted

Light. 1I% was pocinted out to me that we did receive from the

I

as |
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Homestnud,
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Kiss mmee 5.8790 0 0.6753 5.6
Lccsbw:g. City of 6.0800 0 0.6984 5.8
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Commission 4.157¢ 0 0.477¢ 3.9

Ocula, City of 10.2000 0 1.1427 9.5
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IN THE UNITED STATES DISTRICT COURT
IN AND FOR THE SOUTHERN DISTRICT OF
FLORIDA, MIAMI DIVISION

CASE NO. 79-5101-Civ~JLK

TEE CITY OF GAINESVILLE AND i
THE GAINESVILLE-ALACEUA REGIONAL :
UTILITIES BOARD, THE LAKE WORTH :
UTILITIES AUTHORITY, THE UTILITIES :
COMMISSION OF NEW SMYRNA BEACH, :
THE SEBRING UTILITIES COMMISSION,

AND THE CITIES OF ALACEUA, BARTOW,

FT. MEADE, HOMESTEAD, KISSIMMEE,

MT. FORA, NEWBERRY, ST. CLOUD,

STAR : AND TALLAHASSEE, FLORIDA, VOLUME I

Plaintiffs,

FLORIDJ. POWER & LIGET COMPANY,

3

:

s

3

H

s

3

Ve H
:

s

g

Defendant. :
3

x

15th Floor Conference Room
Southeast National Bank Building
Miami, Florida

Wednesday, 1:40 p.m.

April 22, 1981

DEPOSITION OF HENRY CLAY PETERS, JR.

Taken 'n behalf of the Defendant before
Joannie Fieger, Court Reporter, Notary Public in and
for the State of Florida at Large, pursuant to

Notice of Taking Deposition.

ZOVLUCK & GRAPES
1642 ALFRED |. duPONT BUILDING
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phase.

I remember we had one at Biscayne.
Seemed like we had two at--zround South Dade High
School somewhere we put in at a later date.

Q Did you from 1970 uatil the time that
the existing interconnection was put in place continue
to use these ties on a firm basis to purchase power
from Florida Power & Light Company?

A We used them on a firm basis.

Q Did you purchase a fairly substantial
amount of energy from Florida Power & Light through
these ties?

A I can't recall what we had purchased
through them. I don't have those figures.

e During this period fr~-a 1970 until the
existing interconnection v .3 installed, can you ever
remember an occasion when you desired to purchase
power from Florida Power & Light Company on the basis
that we've been talking about; the firm basis to
serve portions of the city's load and when you were
unable to obtain that power?

»L .Are you getting at when we was given

the SR rate? E . -

- - - - - - -

@ . Let me ask you this: You have . . .

described purchases that the city was making on a .

— —— | I R

ZOVLUCK & GRAPES
1642 ALFRED |. duPONT BUILDING
MIAMI, FIORIDA 33121
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€irm basis which were going on in 1970 when you
assumed vour responsibilities as acting utilities
director which continued. Do you recall the rate
schedules on which these purchases were being made?

A I can't recall exact dates on when
Florida Power & Light gave us :lLe SR rate. I knew
previously to then it was on what they call the WH
rate, I believe. Sometime along the line they gave us
the SR rate,rbut I can't remember when.

Q Jp until the time that the existing
interconnection was iustalled, did you ever try to
purchase power unde:r the WH or the SR rate or try to
purchase more power under those rates and nave
difficulty in obtaining that power?

A More power other than the three ties?

Qe Yes:, sir, or more power through the
three ties.

A Not that I recall. Seems we had a
iimitation on each tie, and that was probably the
reasons that that's all they would carry.

Q That's all it would carry electricall?

A Right.

o} Would you describe these ties that we
have been talking abouﬁ as interconnections?

A The three ties?

ZOVLUCK & GRAPES
1642 ALFRED |. duPONT BUILDING
MIAMI, FLORIDA 33131

20
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UNITED STATES DISTRICT COURT
I< GCT1 31981 SOUTHERN DISTRICT OF FLORIDA
ll' GIGT, CASE NO. 79-5101-Civ-JLK
Loumlcm. Nowﬂm. Kets,

FLORIDA CITIES, Axvirsd 8 i ORDER DENYING MOTIONS FOR

; SUMMARY JUDGMENT ON PLAIN-
Plaintiff, : TIFF'S GAS CLAIM AND GRANTING
. DEFENDANT'S SUMMARY JUDGMENT
vs. : MOTION ON PLAINTIFF'S NUCLEAR

ACCESS CLAIM

F_CRIDA POWER & LIGET CO., :

Defendant.

-

This cause came before the Cour:! on motions for summary judgment
on plaintiff Tallahassee's nuclear access and natural gas claims.
There are three motions before the Court: defendant's motion for
surmary judgment on plaintii{®'s nuclear access claim; defendant's
motion for summary judgment on plaintiff's natural gas claim; and
plaintiff's cross-motion for summary judgment on the same natural
czs claim. These motions were made pursuant to Fed. R. Civ. P. 56.

In essence, plaintiff's natural gas and nuclear access claims
allece that defendant's actions have injured plaintift and violated
the federal antitrust laws. In the natural gas claim, plaintiff
alleces that defendant conspired with a natural gas supr.ier and a
natural gas procucer to reduce the guantity of natural gas supplied
to plaintiff. In the n ‘lear access claim, plaintiff alleges that
deferdant has blocked and continues to block access by plaintiff to
nuclear-generated electricity and the associated benefits that
result from participation in nuclear power production. The natural

gas and nuclear access claims are cunsiiered separately below.

The Natural G s Claim

This claim primarily involves four entities: Florida Gas and
Transmission Co. (FGT), the alleged exclusive pipeline supplier of
nz+ural ¢2s to peninsular Florida; Amoco Production Co. (Amoco),

&2 zrcducer and seller of natural gas and the major supplier of
nz+ural cas to FGT; defendant, Florida Power and Light Co. (FPL),
& zutlicly-owned utility; and plaintiff, the City of Tallahassee,

T.crida. The events which gave rise toc plaintiff's natural gas

,,f ;
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claim acainst FPL may be summarized as follows.

In 1964, Amocc and FGT entered into a twenty year warranty
czs suzzl contract. The following year, Amoco and defendant
entereéd into & twenty year warranty gas supply contract (tl.e MMBTU
contracs). The Anmoco-FPL agreement allowed either party to
lecally terminate the agreement in the event that the regulatory
perrmits necessary for the executior of the contract were not ok~
taineé witnin a specified time. A regulatory delay occurred, and
as of January, 1967 Amoco legally cancelled ‘.ne contract.

In the mid-1960's, defendant contracted with FGT for the
¢ransportation of natural gas. The contract required FGT to
cktain whatever reculatory approval was necessary to transport
éefendart's gas, and for FGT to keep defendant informe? about
"all corntracts, authorization, permits and approvals which may
affect the transpor:sation of defendant's gas." National Gas

Transcortation Agreement, Art. II, Par. 3 (Mar. 12, 1965 ).

On March 1, 1967, the Federal Power Commission (FPC) issued
a2 cecision allowing FGT to expand its gas pipeline, but only if
FG3T could show the Commiscioin that it had a stable source of
parchaser income. FGT was given a certain amount of time to show
F2C it kad such an income.

On March 22, 1967, Amoco and FGT entered intc an agreement
waickh hzs been referred to as the "banking arrangement." This
asreemert, which apparently was not disclosed to the public or the
Federal Power Commission until 1975, modified the existing contract
between Amcco and FGT. It permitted Amoco to supply FGT with
varying guantities of natural gas instead of uniform quantities
as tre criginal Aroco-FGT contract required. Plaintiff alleges that
tnis mocification wzs exacted by Amoco as a guid pro guo for the
reinstate~ent of the MMBTU contract Letween Amoco and defendant.
T-e reirstatement of the 'MBTU contract, which occurred in May,
1267, azsarently enzbied or facilitated compliance by FGT with the
F7C's March 1, 1967 decision.

Sccrm a2fter tre consumation of the "banking arrangement,”

2-sco shizred surplus gas to FGT. FGT sold some of this surplus

-l



to its customers, and some to a different supplier. In the early
197C's, as prices rose and gas supplies apparently dwindled, Amoco
rei:iceé gas supplies to FGT. FGT, in turn, curtailed supplies to
its own customers, including plaintiff. Plaintiff had an inter-
rustible supply contract with FGT and thus was subject to cuts in
suscly. Defendant, on the other hand, had a non-interruptible
contract and continued to receive the amount agreed uﬁon in the
reirstated MMBTU contract.

Plaintiff essentially contends that FGT, acting as defendant's
acert, negotiated the reinstatement of the MMBTU contract for
éefendant, and that the "banking arrangement” was made with the
purpose of reducing--or had the likely effect of reducing--future
cas suprlies to plaintiff. 1In addition, plaintiff claims that
defendant's actions wrongfully and tortiously interfered with the
coatract rights of plaintiff.

DeZfendant contends that FGT did not act as its agent in
eficrts to reinstate the MMBTU contract. Defendant also asserts
~“hat even if such an agency relationship is held to have existed,
it would be improper to hold defendant responsible for the reduction
in supplies from FGT to plaintiff because the occurrence of the Arab
Cil erbargo and the scarcity of natural gas supplies could not have
tezn forseen in 1967. Defendant further contends that FGT and
~moco had indeperndent business reasons for entering into the
1957 "banking arrangement,” and that plaintiff and others believed
that natural gas would remain in plentiful supply.

Afrer careful consideration of the record, the comprehensive
written submissions of the parties, and the oral arguments of
counsel, it is

CRDOERED and ADJUDGED that defendant's moticn and plaintiff's
cross-motion for summary judgment on plaintiff's gas claim are
tozn denied. The Court denies these motions because it finds that
«=2rs sxist genuine issues of material fact, the resolution of
which are integral to a judément as a matter of law. One such
czntrover-ed fact is defendant's participation in, or influence

cver, t-e 1967 "banking arrangement."” Whether cdefendant did in



fact couspire with FGT and/cr Amoco through the "banking arrange-
=ment" to deprive plaintiff of a portion of its natural jas supply
is a guestion that simply can not be satisfactorily resolved
based on the existing record. It is clear, however, that the
issue of agency is far more concrete than the "mere suspicion”
alleged by defendant. Plaintiff supports its agency theory by
referring to an agency provision in the MMBTU contract between
Amoco and defendant, an agency provision in the Gas Transportation
Contract between FGT and defendant, testimony by Amoco's Harold M.
Hawkins,l and an internal memorandum of defendant.z The Court
simply can not cvonclude on the basis of this evidence, in addition
to the apparent incentives for defendant tou reinstate the MMBTU
contract, that no genuine issues of fact exist with respect to the
agency theory.

Other facts remain at issue. One such fact is whether the
"banking arrangement” had the purpose or likely effect of diminishing
gas supplies to plaintiff, The existence of this and other disputed
material facts, which, if proved, may lead to a violation of federal
law, require this Court to deny summary judgment on the natural gas

claim.

The Nuclear Access Claim

The facts which gave rise to this claim are briefly as follows.
Defendant's first nuclear generating plant, Turkey Point No. 3, began
operation in 1972. Defendant now owns and operates three nuclear
generating facilities -- Turkey Point Nos. 3 and 4, and St. Lucie
No. 1 -- and is constructing a fourth facility, St. Lucie No. 2.
These units presently provide 29% of the total amount of electricity
oroduced by defendant3 and, when the fourth unit is completed, will
have cost defendant in excess of $1 billion, 650 million. Defendant

asserts that these nuclear facilities are extremely cost efficient

1. See plaintiff's memorandum in support of its motion for
summary judgment (Motion) at 10.

2. 1d. at 10-11.

3. Affidavit of Robert Gardner (Gardner Rffidavit) at y s
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ir, participating in defendant's facilities consists only of a desire to
rave the "opyortunity to consider" participa*ion; and defendant
is using its nuclear facilities only to supply its customers with
electricity, not to injure plaintiff.

After careful consideration of *he record, the voluminous
submissions by the parties, and the oral arguments advanced by
counsel, it is

ORDERED and ADJUDGED that defendant's motion for summary
judgment on plaintiff's nuclear access claim is granted. This
Court recognizes that in considering a motion for summary judoment,
it "must construe all pleadings liberally in favor of the par
against whom the moticn is made, and [that] the motiocn should be
cranted only where the moving party is entitléd to judgment as a
matter of law and the record clearly shows that no genuine issue

of material fact exists." Dassinger v. South Central Bell Telephone

Company, 505 F.2d 672, 674 (5th Cir. 1974). 1In the instant case, a
liberal construction does not save plazintiff's nuclear access clgim
from summary judgment.

Plaintiff's claim alleges vinlations of the Sherman Act, 15
U.S.C. §1 et. seq. Plaintiff argues in its response to defendant's
summary judgment motion,6 that its claim under §1 of the Sherman
Act, 15 U.S.C. §1, survives a motion for summary judgment.7 The
Court disagrees. Section 1 bears on all contracts, combinations or
conspiracies which unreasonably restrict competition. There has
been no showing whatsoever by plaintiff that evidences the existence
of any such conspiracy, combination, or contract. Defendant apparently
sold nuclear generated electricity only to its own customers prior
to a recent sale translated pursuant to a settlement agreement with
the Nuclear Regulatory Commission and the Department of Justicc.'
Apparently, no other sales to non-customers have occurred. The one
sale, particularly given the circumstances under which the sale occurre
surely does not indicate a combination or conspiracy in restraint of

trade. Moreover,

6. Lee Answer at 3.

7. Plaintiff's Claim under Section 1 does not appear to be
specifically alleged in its complaint. However, for the purpose
of deliberation on this motion, the Court shall assume a Section 1
violation has been alleged.

8. See Reply Memorandum of FPL in Support of Motion for Summary
Judgrent oF City of Tnllahatlg's Nuclear Access Claim: (rep memo) at 1¢



een if defendant voluntarily initiated sales to non-customers

f=r purely business reasons, a concurrent refusal to sell nuclear
emercy to plaintiff does not by itself support a Section 1 claim.
Since the Court further finds that defendant did, in effect, "go
i= alone” in developing nuclear power, no Section 1 claim is made
D2t

The gravaman of plaintiff's nuclear access claim lies under
Szction 2 of the Sherman Act, 15 U.S.C. §2. This section prohibics

ronopolization, attempts to monopolize, or conspires to monopolize.

A violation of this section occurs if the following elements are shown:

" (1) the possession of monopoly power in the relevant market and (2)
the willful acquisition or maintenance of that power as distinguished
frcm growth or development as a consequence of a superior produ..,

business acumen, or historic accident.” U.S. v. Grinnell Corporation,

334 U.S. 563, 570-71 (1966). Plaintiff's nuclear access claim fails

t> establish a state of facts that would meet either element.

2. Monopoly Power

The Court finds that the relevant market for purposes of
Ssction 2 analysis is not nuclear generated electricity, but
e_ectricity generated from all sources, including such fuels as

czs, coal and oil. According to U.S. v. E.1. du Pont de Nemours &

Cs., 351 U.S. 377, 396 (1956), "In determining the market under
the Sherman Act, it is the use or uses to which the commodity is
pat that control.” DuPont decreed that the litmus test is whether
t~e commodities are "reasonably interchangeable by consumers for

~e same purposes."” 851 U.S. at 395. Du Pont's directives govern
t=e instant case. Although nuclear power may be more cost-efficient
t-an other methods of electricity generation, nuclear generated
e.eciricity is siwvp: - one type of electricity production. It is

1: ely that consumers use the electricity produced without regard
tz t=e production source. Hence, the interchangeability of nuclear
cemerated electricity suggests that it should not be treated as an
irierencent market.

Exarination of the electricity market reveals that nuclear

cznerated facilities produce but a small share of the total amount



of electricity generated. Even defendant, which operates three
-.clear facilities, oktains only 29% of its electricity from
~:clear power. Moreover, defendant does not control all the
ruclear facilities in close proximity to plaintiff. The Crystal
River facility and Georgia Power's Vogtle nuclear units are two
examples of facilities now owned by defendant.

Under du Pont and Grinnell, monopoly power exists il an entity
controls the price or competition in the relevant market, or owns
2 predominant share of the relevant matket.g The Court does ncc

£ind that defendant has monopoly power as def!:ed by du Pont and

Grinnell. Therefore, plaintiff's Section 2 claim must fail.

B. Willful Acquisition of Monopoly Power “s. Business Acumen

Even if defendant is deemed to have monopoly power in the
relevant market, plaintiff's Section 2 claim still fails. Basically,
tae Court finds that defendant's acquisition of nuclear generating
facilities occurred as a result of its business acumen, and is
tnerefore protecteé under the second element of a Section 2 claim.
The Court finds tha- defendant did not engage in anticompetitive
gcts in acguiring or maintaining its nuclear facilities, that
éafendant's facilities are not bottleneck resources, and that
plaintiff ras not shown a firm interest in or need for access to
¢zfendant's facilities. Plaintiff's attempts to controvert these

facts have been unconvincing.

Business Acumen

Plai~tiff claims that defendant's nuclear facility acquisitiors
were not due to business acumen. Rather, plaintiff asserts that
covernment assistance, concerned action, and a cautious, risk-iverse
approach tc nuclear power led to deferZant's acgnisiticn of nuclear
facilities., Plaintiff supports its assertion that deferndant did not
"z0 it alore" in developing nuclear facilities by pointing teo the

ezissence of a joint study group of which defendant was a member,

9. See 351 at 380 and 384 U.S. at 571.



ané the contention that defendant's units were "effected by
coc:dina:zon."lo The Court believes that plaintiff's evidence

éces not reqsonably allow an inference of joint effort. Plaintiff's
atterpts in its Answer to describe other concerted activities
participated in by defendant also do not warrant the conclusion of
joint developrent of nuclear facilities. It is to be expectad

that an entity as large as defendant, in a business as interconnected
as electric power production, would interact with other power producers
ané even seek out advice. It is improbable that defendant would be
able to, or would want t~, literally "go it alone."™ It thus is

unfair to look upon the interactions presented to the Court as 2vidence
of concerted activity, particularly given the size and complexity of

a project such as a nuclear generating facility.

A further indication that deferndant acted alone in constructing
ané operating its nuclear facilities is the Court's finding that
deferdant assumed the risk in the construction and operation of its
nuclear facilities. There has been no contradictory evidence showing
that defendant did not assume such risks or that the risks were not
e:bstantial. Plaintiff contends that although nuclear power production
may involve some risks, the risks were taken by "pioneers” and not
defendant. The extensive outlay of capital reguired to construct
a nuclear facility, combined with the uncertain acceptance of nuclear
gererated power, indicates that the risks assumed were substantial.

Defendant's assumption of substantial riek and its individual
foray into the nuclear facilit; business leads this Court to con-
clude that defendant's acquisition of nuclear generating facilities
was simply the result of scund business judgment. As stated in

3erkey Photo, Inc. v. Eastman Kodak Co., 603 F.2d 263, 176 (24 Cir.

1%79), "[a) large firm does not violate §2 simply by reaping the

competitive awards attributable to its efficient size..." Hence,

10. Statement of Mr. Jablon, counsel to plaintiff, at hearing
o September 30, 1981.

11. The Three Mile Island disaster, however, is evidence of
t-e on-coing risks of puclear power production. Millions of dollars
are surely lost when a facility lies dormant, whether the reason be
a2 oreakéown or a denial of regulatory permission to operate.



although we find defendant's reliance our Berkey to be misplaced,
flaintiff has not shown that defendant's propitious investments

<n nuclear power was anything but the sound business judgment of
& large firm.

The Court alsc agrees with defendant that plaintiff's
"public domain" argument is irrelevant t7 the Section 2 Sherman
~ct analvsis. The presence of the Atomic Energy Act Amendments
of 1954, P.L. No. 83-703, 8id Cong., lst Sess., indicates that
individual electrict utilities may indeed construct and operate

ruclear generating facilities.

Lo Anticompetitive Acts

There is no evidence that defendant attempted to block or
is blocking access by plaintiff to nuclear power par cipation.

#s Cefendant has repeatedly stated, it has used its nuclear
cenerating facilities to service its own cuatonorn.lz The

recent sale to non-customers was made pursuant to a settlement
agreement and does not indicate any sort of discriminaticn against
Flaintiff.  Plairtiff's unsuccessful effort in 196. to join the
Florida Operating Committee has not been shown to have been due to
illegal or improper 1scle flexing" by defendant. Rather, it is
roteworthy that plaintiff was subsequently admitted to the Conmittoe.13
Cefendant's 1976 refusal of plaintiff's request to participate in
Cefendant's nuclear power production, moreover, has not boen shown
to be anything but a sound business decision. .s defendant argues,
sale of electricity to plaintiff would have forced defendant to
seek alternative energy sources at its own customers' expense.

In addition, plaintiff's allegation that defendant blocked
tegislation that would have permitted expanded nuclear participation
is misleading anéd unsubstantiated. E.C. Shreve, Jr., Executive
“ice Presicdent of Florida Municipal Utilities Association, asscrts
in his affidavit that the defendant refused to endorss a model

gtatute patterrecd after the Georgia legislation which created the

12. See, for example, Def. Memo. at 6, 8.

13. Plaintiff was invited to join the Florida Operating
Comrittee in 1971, See Answer at 82.
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vunicinal Electric Authority of Georgia. Mr. Shreve alleges that
fefendant's refusal was motivated by anticrmpeti. ive concerns.

Shreve does not alleges direct '~oswledge that such was the case, how-
ever, just that it was his "understanding”. There is no additional
evidence tiaut defendant was motivated by anticompetitive concerns,

or that defendant's actions were not justified by legitimate busi-
ness concerns.

The 1976 request raises questions of plaintiff's earnestness
in seeking nuclear power. Plaintiff's request came well after
defendant had beyun operation of a nuclear powe: facility. The
reguest only consisted of an "opportunity to consider® purchasing
a share of defendant's facilities or unit power from defendant.
~“here is no indication that plaintiff had a specific plan or even
had the necessary apprcval of the goveri.ing beird of plaintiff,
the Tallahassee City Conmillion.l‘ without such approval, an
agreement of sale woulé have bzen pointed.

There is also inadequate evidence as to plaintiff's purported
inability to obtain adequate alternative energy sources, or to
enter into nuclear generation on its own. Plaintiff's evidence
simply points out that access to defendant's facilities would
be rore economical than alternative sources and would be more

beneficial--and economicals,-than starting m* on ite own.

Bottleneck Resources

The Court also finds that defendant's generating units do
rot constitute "bottleneck resources.” Plaintiff has not shown
that defendant's facilities are - ‘ential to plaintiff's electric
utility system. Although the essential nature of a facility may
potentially present a factual issue, the only showing by plaintiff
+o this effect has beern that access will simply improve plaintiff's
existing electricity sources vis-a-vis defendant.

In surmation, plaintiff has failed to ostablish the existence
cf & genuine issue uf f ct which would preclude judgment against

i+ as 2 matter of law. There has been no showing of a contract,

14. See Def. Memo at 24, Note 4.

o1t~



combination or conspiracy in restraint of trade, that defendant pos-
sessed monopoly power, or, ev'n assuming that defendant had mocno-
poly power, that defendant acqu:red or maintained its nuclear
facilities through other than bul#n.ll acumen. Basically,
plaintiff appears to be seeking the fruits of another's labors
without justification. Fairness and the law dictate that
defendant should be able to reap what it has sown.

DOSE and ORDERED in chambers at the United Staves Courthouse,
Miami, Dade County, Florida, this 9th da, of October, 1981.

JUDGE JAMES LAWKENCE KING

U.S. DISTRICT JUDGE

cc: Alvin Davis
Mr. Jablon
Joseph C. Jacobs
Ron M. Landsman
Alan JJ. Roth
Daniel Guttman
Marta Manildi
Joseph Van Eaton
J.A. Louknight, Jr.
Herbert Dym
Edward Brinson



