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BENEr1TS OF POWER POOLING*
>

* AND ITS SIGNIFICANCE TO MEMDERS OF THE)

[ FLORIDA MUNICIPAL UTILITIES ASSOC 1ATION

1 !~
s i

j Introduction
I

i Since the end of World War ll, the people of the United Srstes have
j witncesed the almost unbelievable results of an ever-expanding modern'

technology. The results of this technological revolution in such fields as
communications, medical science, air and ground transportation, and spacee

technology are well-known to every man and woman attending this Seventh
> Annual CorJerence of the Florida Municipal Utilities Association.

,

1, What may not be so well-known, however, except to those mane ger s
,

and directors responsible for guiding your electric systems, is the modern3

j technological revolution that is taking place in the power industry, particularly
in the last five to ten years. With the exception of atomic power, the power

I industry cannot clais 1 any exotic " break-throughs" in technology. Rather, the
revolution has been one of constant but rapid impeovement in the art of power'

generation and transmission with emphasis being placed on larger and larger
generators and higher and higher transmissiori voltage. Million kilowatt
generators are bcing seriously considered, and extra high voltage transmissioni

lines of 500,000 kv and 750,000 kv are in the planning stage.
i | The reasons for this emphasis on larger generators and higher

transmission voltages have been the almost insatiable demands for abundant
,

supplies of Icw cost power by a rapidly expanding pcpulation. The physical
,

1, interconnections resulting from various types of power pooling arrangements
throughout the United States, and the sharing of generating capacity, are
beceming primary factors in the power industry's ability to serve this ever.

.| growing load. Lower investment cost for generating capacity and lower energy:
costs from larger, more efficient units are the benefits resulting from such
power pooling.

I
If the municipal and rural cooperative electric systems in the,

j United States are to centinue to play their historical role of providing a
' significant portion cf the nation's power supply at the Icwest posstble cost,

their efforts to obtain the benefits of equitable power pooling arrangements
must bc intensified.

j We are concerned that some municipal and rural cooperative systems
i are lagging behind in their efforts to develop lov. cost power supplies necessary

to continue to fulfill their historical role as the " yardstick" against which to
i measure power costs from other suppliers. As evidence that the municipal
', and cooperative systems have, over the past 10 years, not fully taken
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advantage of the modern technology that is working for the commercial
utilities, we have reproduced as Exhibat "A" at the end of this paper an im.

I portant chart that appeared in the March 1961 issue of Public Powc r.
y - modified to include 1962 data. This chart shows that the power production

expenses of commercial utilities in the United States per kilowatt hout,

i declined steadily from 4 96 mills per kilowatt hour in 1950 to 1.22 mills in
| 1961. For the public power distributors, the power producuon expenses

have been substantially level during the same period ranging from 4.86 mills'

per kilowatt hour in 1950 to 4. 58 mills in 1961.

| If this general trend continues for as much as another 10 yea ',
a decade of eve n greater pr edicted growth, it is possible that the commercial
utilities will ' s holding the " yardstick" on power costs and retail rates ofu*

the municipal and rural coopt s etave systems.
.

A'. the end of this paper is also found Exhibit "A 1", which shows
some projected trends on capital and fuel costs for nuclear and coal fired
thermal plant s. The information for these curves was taken from one of the
series of Reports from the National Power Survey of the Federal Pcwer
Commission and, therefore, represents the censidered judgment of a large
segment of the electric uttlity industry. Wath the downward trend of power
production costs in optimum size generating' units, it is imperatave that to
the ma:cimum extent possible, municipal and rural cooperative systems

; participate in power pool:ng and move with the tides of technology. It will
i be impossible to " sit this one out" and succeed in your endeavors.

As will be pointed out later, the growth challenge that faces the
electric systems of the State of Florida is likely to be greater than that of
any other area in the United States. It is, therefore, encumbent upon you,.

the individual members of FMUA, comprising elected officials with limited
prior backgrounds of power supply and power pooling matters; you, the

i l managers and director s who are responsable for guiding the grcwth and
expansion of your systems; you, the superintendents and eperators who are
responsible for the day.to. day functions of your utility systems; and you,
the staff engineers and consulttng engineers, who are responssble for planning
the growth of the system; all'of you collectively to make a concerted effort
to under stand the whats, whens, wheres, whvs and hows, of modern power
poolang and its substantial benefits.

| The discus sions which follow will appear to be gross over.

simplifications to some members of FMUA who are recognized national
leaders in the power field. However, if your efforts to secure for your
systems the substantial benefits of power pooling are to be successful. there
must be a common level of understanding among all the members. individually
and collectively of FMUA regarding this important subject. and at is to that
purpose this paper is dedicated.
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Power Pooline Described
.

>

{ What is power pooling ? Power pooling has been described in a
g . number of different waye. One definition used by the legal advisory committee
1 of the National Power Survey, Federal Power Commassion, in its Report A
| " Rate Regulations and Power Pooling Agreements", is that power pooling
: means interchange, capacity sharing and similar transactions designed to
; achieve joint economy of generation or transmission. One of my associates,
j William E. Tromrr er shausen, in a recent paper r.esented to the American

Public Power Association described power poolirg as the art of bringing ends
and means together where the ends are considered to be generators, sub.
stations and transmission facilities at all voltage levels, and the means can
be considered to be the pooling contracts, the pcwcr dispatchers, the control,
telemeteran;; and communication systems, and, above all, the desire to

, mutually share the benefits that can accrue from power pools both large and
small. Therefore, any interconnections between two or more electric utility
systems for the purpose of providing emergency and scheduled standby
service, reduction in reserve requirements, the purchase cd surplus capacity
and energy, and the purchase of econcmy energy, which, ir.:identally, is
nothing more than purchasing energy from the most cifactent generating unit
on the interconnected system, and the joint or coordinated construction of
transmission and generating facilities to meet these purposes on a mutual
basis can all be considered as power pooling.

When should power pooling be considered? Power pooling should
be considered whenever the ecor.omic bencists to be derived from such pooling
exceeds the cost of proceeding with alternative power supply and transmission
programs. There arer of course, instances when power pooling should be
considered if the only benef2ts to be deraved are to provide a more reliable

,

power supply to the customers.

i W here should power pooling be considered ? Should it be considered'i

{
cnly where Ihr ge systems can be interconnected and the annual benefits
amount to rmilions of dollars per year ? Should it be considered only where

4<

neighboring systems having the same basic philcsophies such as municipali

and rural cceperative systems, or neighbcring commercial systems ? They
8 answer is no. Power pooling should be considered wherever neighboring or
. successively neighboring electric utility systems can sit across the negotiating
i table in an attitude of mutual respect, with esch party be:q in a position to

contribute some portion of the overall 1.nefits to be shared by all. In this.

light, a singin transmission intertie between a neighboring cooperative' '

system and a municipal system can be as important a step as the construction
ci a high voltage intertie reaching from t:me zone to time acne and inter-
connecting literally millions of electric utslity customers. The place to start
is wherever there are oppc- tunatics for benefits large or small, for it is from,

i the beginnings of small power pools between neighboring systems that the
larg. pools of the United States have grown.

,
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W hy should power pooling be considered? We have already pointed*

out a number of reasons - primary amonE them being the ability of municipal
I and cooperative systems to meet the future demands for abundant low cost

.]
' power by reduci: g the cost of reserve requirements to meet peak loads, by

reducing the cos. of energy through base load production in large effacient
generating stations, to take advantage of diverssty between utility system
loads and to prrvide more reliable ser vice to the customer. The primary
reason, however, is to secure for your customers any and all of the substantial

a

benefits that can be derived from power pooling.

How should power pools be formed? There are no set formulas or
gudelines to assist you in arriving at means of forming effective power pools.
Each area of the country, each area of the state and each individual utility
system is peculiar unto itself. There is, however, one essential element
that must be ps esent before technical details of interconnections and pooling
arrangements are even worthy of discussion. This element is the willingne ss
to mutually cooperate with the recognition that some measure of local control
must be sacrificed for the more important benefits that can accrue through
participatien in power pools. Once this is recognized, and is accepted by
the potenttal participants of the power pool, the aims and purposes of each
individual system can be expressed and discup sed. One system might place
more emphasis on the reliability of service provided by a strong inter-
connection; another system that may be planning the installation of a new
generating unit may wish to construct that mit in its largest economical size;
another system with less capability for financing the cost of large generating
units may be mere interested in purchasing economy energy to meet its base

! load requirements and instating or retaining less efficient smaller units for
,

standby and peaking servat. Two neighborang systems may wish to obtain
.

all cf the foregoing benefits and build large efficient generating units on a
"take-your-turn" basis in their own re spective service ar eas selling suplus
capacity and energy for a short period of time one to the other.

g

It is not until the officialv of the participating agencies have
reached an agreement to agree and have outlined the basic aims and purposes
they hepe to achieve through power pooling that you should expect your legal

,

and eni;ineering consultants to be abic to make a significant contribution.
However, once the se basic principles have been established by you, your
consultants can phrase the technical and legal terminology that will effectuate
your aims and purposes. On completien and execution of such power pooling
and interchange agreements, the necessar.y physical facilities can then be'

planned, financed and constructed.

What are.the benefits of power pooling? We have discussed in'

,

I general a number of the beneists of power pooling; namely, reduction in
reserve capacity requirements, increased rehability of service threugh
emergency interchange agree nents, purchase of energy from the most
efficier.t power generatir ; facility, and soton. To illustrate the potential

i extent of some ci these benefits, a few examples are in order.I
I

I
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Let us assume Utility A has an installed capacity of 100 megawatta,.

the largest unit of which is a 44 megawatt machine, Operating as an isolated.
,

system, this utility, therefore, has 56 megawatts of firm capability to
, ,

meet its system loads. U its system loads are near or approaching its firm
,

capability, this system is, therefore, maintaining 44 percent reservos.
.I
.j A neighboring Utiliiy B has total installed capacity of 50 megawatts,
4 and its largest generating unit is a 22 megawatt machine, leaving a firm
j capability of 28 megawatts. Assuming its peak loads are at or near the firm

capability of 28 megawatts, this utility also is maintaining 44 percent reserves.
*

Under pooled operation. |5ese two utilities would have an installed
capacity of 150 megawatts. Since .ne largest unit in both utilities is 44
megawatts, the firm capability, assuming an adequate transrnission tie,

. would be 106 megawatts. The reserves with tL largest unit out oa service
would, therefore, have been reduced from 44 percent to less than 30 percent.
The firm capability of the individual systems of 84 megawatts would te
incre?. sed to 106 megawatts, permitting substantial load growth of the two
systems without the immediate need for any additional generating capacity.
In addition, if there is substantial diversity between the two systems, at the

time when their peak loads occur, the margins between peak load require-
ments and firm generating capability would have been increased even more.

In terms of dollars and cents, using the foregoing example, the

need to add additional generation for the two systems would have been
reduced by 22,000 kilowatts, which if evaluated at a figure of 5200 per
kilowatt would be a savings of investment cost of over 54,000,000,

i

Such a savings in itself might mustify the conuruction of an inter-.

connecting tie line. However, there are other benefits that could be observed
using this example. Let us assume that the 44,000 kilowatt umt of Utility
A is operated at 60 percent plant factor, or, in other words, on the average
produces only 60 percent of the energy that it is capabic of producing in a
year. If this unit could operate at a higher plant factor, the cost of energy,

produced would be somev hat lower. In addition, the cost of energy pro-
du ed from the larger 44,000 kilowatt machine could be expected to be
sF stantially lower than the cost of energy produced from the 22,000 kilowatt
,achine of Utility B. There is, therefore, an opportunity for the sale of

energy from Utility A to Utility B at a cost somewhere between the incremental
coct of producing energy from A's largest machine and the incremental costi

,

j of produciag energy from B's largest machine. ahese are known as economy
energy sales and the benefits to both parties can be substantial in terms of
lower power costs. The foregoing example should serve to illustrate the'

substantial benefits that can accrue from power pooling, even on a small
.

scale between two ne:Fhboring systems.
.
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g should ti,e benefits of power pooling be distributed? There
- are no set formulas for the distribution of benefits of power pooling, and at
j is sometimes disticult, er even impossible, to use fully distributed costs

as a yardstick for decisions as to whether or not to enter into such powerj
* pooling arrangements. The aforementioned Lega! aSisory Committec Reporti

A of the National Power Sarvey on Rate Regulation and Power Pooling Agree-
ments is recommended to you os important reference maternal which con-

| siders distribution of cests and receipt of benefits from power po;1ing, and
sets forth some excellent examples. There is, in fact, only one criteria that

; becomes limiting, if the benefits are to be justified strictly on L.. economic
consideration, and that is that the estimated cost to the buyer of the most
economical alternative cannot normally be exceeded.

We have reviewed numerous power purchase contracts, interchange
agreements, and power pooling agreements throughout the United States,-.

1 including some of those that are currently in effect in the State of Florida.
In far too many et these contracts involving commercial utilities and municipal
er rural ccoperative systems, there appear restrictive provisions which
impose economic sanctions on the public ar a cooperative systems. Such
restrictions include:a disproportionate arn unt of reserve capacity devoted to
pooled operation, restrictions on the smalle r municipal and cooperative
systems prohibiting additional interconnect 1o.n* with other power suppliers,
and disproportionate values of capacity a . energy for power purchased from
the public systems as epposed to power .old from the commercial uti ities.l

J It is, in our opinion, completely unrealistic ar.d unjust for one party to
impose severe economic sanctions 'ay :ontract just because the other party

;

is at a disadvantage in the bargaining session. It has been our experience
that all contract. ' aving such severe economic sanctions built an are soon
breached through legal or other means. Whenever we encounter such power
contracts, we invariably find that one party in the agreement has not planned;

ahead and protected himself with an alternative power supply arrangement.e
,

' The best means whereby an individual utility can protect itself against such
economic sanctions in power purcha.se or power pooling arrangements is that
euh develops reasonable alternatives and then proceeds to compare the
anticipated results with the possible benefits of the proposed contractual

,

a r r an g em e nt s . This is your best assurar.cc of a just distributic.. of the
benefits and the costs in pooling and power purchase contracts.

Exarnples of Larre Re;ienal Power Pools

There exists in the United States today several large regional
power pools cf a number of different types. These types can be divided into
several cateEories, which include the solc supplier type, such as TVA or
the U. S. Bureau of Reclamaticn. Missouri Basin System as at was operated|- up.until a f ew short year s ago. In such instances, a s:ngle agency owns all the,

g generation and major transmission, dia;tributing power over a wide area to
i
I a number of distribution systems who buy their total reeuiremer.ts from the
' single agency.
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A second type of power pool includes the Northwest Power Pool |

that has operated in the Nnneville Power Administration Service Area for j*

a number of years, had O . more recently formed preference customer power.

[ pool formed in the Mis.ouri River Basin known as the Missouri River Basin
j . Joint Systems Group. Tliese pools have in common the fact that one agency

owns the rnajor generating facilities in the region and owns and cperates the
,

,

backbone transmission system, which is operated as a corranon carrier. I

Power generated in the agency's major facilities and power generated by its,

; interconnected customer s are, therefore, transmitted os er the grid.'
,
.

A third general type is the power pool in which the aggregt.e
'

generation and transmission facilities are owned indcycndently by a n. amber
of separate individual private or public systems. These latter groups are

3 ; j certainly not as formal as the other s, but they have in the past played an
- important part in achieving tt c benefits of power pooling in the United States.
} and in our opinion, are the tynes of pools that must be formed and expanded*

j in order to meet the future requirements of our growing economy.

In the December 2.1957 issue of Electrical World, there appeared
. an article explaining how four commercial utilities an the State of Connecticut
| had developed an effective state. wide pooling arrangement. The presidents
j of these four companies appotnted an engineering committee in the fall of

1952 to study how best to serve the combined. future bulk power requirements
as though they wer e "one-system." At the same time, they appointed an

f ; implementation comr sittee to study ways and means of implementing the
results of the engineering comrnittee's study.'

i

The engineering committee worked very closcly together over a
period of about IS months in attempting to come up with a plan that would

- meet the requirements of the state as a whole and would provide generating
and transmission facilities adequate for the expected needs at the lowest

i , pessible cost irrespective of territorial lines. The committee divided the
'

( work along the general lines of load forecasting, pcwer prcduction and
. tran s mi s sion. It was not concerned with distribution systems of the companies.

All known generating sites in the state were studied and the large st units that,

j could be just:fied were werked into these plans. A number of alternate long.
ran;;e transmission systems to rneet future projected loads were studied
using an a-c network ar.alyzer, and the total annual costs for production and
transmission were worked out for several layouts.,

!
Both the engineering committee and the implementation committee*

reported the results of their studies, and a*. overall set of principles were
,

drawn up to guide the general program cf coordination known as a
*

" declaration cf policy." Th:s declaration of policy agreed to by these four
commercial utilatics back in 1952 is as follows:

1
I
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[ 1. That the plannang for the supply of this bulk power system
should be coordinated, using a "one system" approach.

!
4 2. That the installation of additional generating capacity should

|
'

be related t-} the combined loads of the interconnected systems of the
companies aff ected. By mutual agreement, each additional generatang unit
should be, insofar as practicable:'

a. The largest size th t the existing circumstances
,

! car. ju stify.'

)
b. Timed to meet the requirements of th? combined'

I loads. ,

[ c. Located and owned in accordance with two factors,

namely:

(i) The preferred location to serve the prospective
combined loads, either in an existang or a new
site, and

(ii) Rotating installations so that in the long run no one>

.

company will have an unreasonable capital investment
made for the benefit of others and no one company

will be dependent on other companies for a daspropor.
tionate arnount of its capacity requirements.

3. That the installation of, and participation in, each additional
unit should be a separate rnatter to be mutually agreed upon. Participation

,

in each umt should be on an "equalated reserve" basis insofar as practicable.

4. "Ih at, under such a coordinated program, additional transmission
fer".ities and intercommunications may be required and that the cost of such

I additional facilities shculd be borne by the partsc:pating companies on an
equitable ba sis.

5. That the acccmplishment of maximum economy requires
coordination of the cperattoa cf both new and existing facilities to the mutual
benefit of all the companies co .cerned.

The heart of the plan developed by these four commercial utilities
.

is the joint plansing cf generation and transmission using a "one system"
approach .r.d r.naring the resulting overall generating capacity on an equalized
reserve basis. It is not neces sary to go into detail, but a few principles are

,

worthy of note. For each new planned generating unit, a participation agree-'

ment is drawn up. This agreement bands each company to participate in the
1

|

.
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new unit in accordance with a formula which produces equalization of reserves
~4 based on peak loads 4r the next several years after the unit is in service. It

is assumed that partgipation in any given unit will not be of long duration.
,( Whenever the load of the Snonsor-Owner of a particular unit grows to the

. point wher e the total capacity of the unit is required for its own loads, the
participation ceases. The only continuang obligation as the agreement to supply
power at cost by the other participants in the event of a breakdown of such

I u nit . This is necessary and fair because the unit wall generally be over-size
for the owner's system.

Other economics resulting from coordination of transmission on a
one-system basis also were achieved through this pooling arrangement.

Such pooling c capacity coordinating arrangements are far from
new in the private utility segment of our electric utility industry. However,o

most are of the nature of some sort of deficiency charge which is applied if
certain reserve generating capacity is not maintained. Few, if any of them,
start from the grass roots of joint capacity planning from a one-system basis.

r for the sharing of capacity energy output in full annual cost of new units.
*1ais plan, therefore, was held up as a shining example of how a group of
relatively small independent utilities could secure the bulk power economies -

,

of larger systems, without the sacriface of their basic independence. In this
| regard, the guidelines developed by this group might well be applied in

planning municipal and cooperative pooling arrangements.

There is one paragraph in this 1957 article that is worthy of a
direct quote, as follows:

i

"In all these joint arrangements-production t ran s mis t ic r:,
interchange-the priceless angredient of success is the
mutual respect and confidence of the four parties. Sharp

! practices and selfish objectives have no place in arrange-
ments of these kinds. In fact, a careful analysis willli

| prove such tactics win be detrimental to the long-run self-
interest of any company. "

These same principles should be recognized in any proposed pocling
arrangements. Hewever, the murucipal and cooperative systems must ready
themselves through an active program of study and planning before they can
sit down at the negotiating table with one another and the commercial utslaties
in their areas in an atmosphere ci respect and confidence.

Returning briefly to the overall aspects of regional interties and
| naticnwide power pooling, there appeared in the St. Louis Pest Discatch in

Fet cary of this year, an exceller.t editorial regarding power pooling an the
Uni. 6 State s. This artic!c quoted some statements by Joseph C. Sw2dler.
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Chairman of the Federal Power Commission, regarding the estimates that this*

-
agency had made regaremg the benefits of a fully coordinated power supply
system in the United State e.

<|

Aa was pointed out in this article, the United States is probably the
only industrial nation in the world wsth no national coordination of its power*

supply. There are 3,600 separate electric power enterprises in the country.
Four hundred of them are private, 1,000 are cooperative, and 2.200 are public.
Chairman Swidler believes that national guidelines are nec essary to enable
them to fit their plans into nationwide perspective. FPC is seeking to provide
those guidelines in the hational Power Survey which is to be completed in,

April of this year, the second in the history of the United States and the first
since 1935. The Federal Power Commission estimates that an improved
efficiency of only 5 percent resulting from a fully coordinated system of

. power supply could reduce generating costs almost $300,000,000 a year from
the outset, increasing with demand, which has been doubling ever y 10 years.
They estimate that three billion dollars could be saved in the next 17 years
from reduction of reserve capacity alone, made possible by interchanges among
systems.

The benefits of widespread coordina. ion in pooling arrangements on.~
a region-wide and nation.wsde basis are. the,refore, important not only to the
healthy growth of every municipal, cooperative and commercial utility in the
United States, but to the natior, as a whole. The r esults of the National Power
Survey soon to be released are bound to have a significar.t bearing on future
pccver supply planning in the United States. Let me assure you that the long-
range planning of the commercial util2 ties in Florida and across the United
States will be reflected in the results of this important survey. It is a matter
of deep concern, however, that the planning necessary te provide for the,

future requirements of a great majority of the municipal and small coopera-
tive systems on a coordinated interconnected basis will.by default, not be reflected,

|
, in the National Power Survey. The reason is that far too many municipal

2| 1 systems and neighboring cooperatives have not sat down tcgether and worked
; i out coordinated generation and transmission plans that were sufficiently
' '

developed to be submitted to the National Power Survey and included in its
r e s ult s . It is likely, therefore, that the commercial ut Inties have included
the future power requirements of public power distributors in their own fore-,

# casts of area loads even though there are no binding committments that the
'

municipal and cooperative systems expect to purchase power from the
commercial utilities. This " big brcther" approach to the expansi$n ci area,

generation is not, in our opinion, condusive to the development of a sound
basis for mutual respect and coeperatson. This attitude must be reversed by
the municipals and their neighboring cooperatives by developing their own'
alternative power supply programs, and then sitting down with the commercial
utilitics to see where these plans can be improved by coordinating with the
plans of commercial utilities into widespread power pools.

|
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j Existine Power Pooling in Florida

i
} In this paper the need for additional power pooling planning affecting

.
both municipal and cool e ative systems has been atressed. I would not want
to leave the impression. however, that the recognition of the need for such
pooling arrangements ar d the actual implementation of such arrangements
has been totally lacking in the State of Florida. Actually, there has been'

rather goud progress in the matter of simple interconnections between
| immediately ad;acent systems which are described as follows:

1. The Orlando Utilities Commission has interchange agreements
,

both with the Florida Power Corporation and the Florida Power and Light,
which agreements ar e almost identical ir their terms and conditions. The
existing capacity of the tie wi'h Florida Power Corporation is approximatelya

| 100 megawatts at 115 kv and it is planned to have a second FPC tie in operation
,

| by mid-1964 at 220 kv. The present tie with Florida Power and Light is
approximately 250 megawatts at 220 kv. Mr. Curtis Stanton, Executive Vice

,

President of the Orlando Utilities Commission was kind enough to let us review
a copy of this interchange agreement. From our review, these agreements
appear to have taken into consideration all possible benefits of pooled operation.
There are four separate schedules for different types of service and inter.
ch.nge between the two systems which include: (A) Firm Interchange Service;
(B) Emergency Interchange Service; (C) Scheduled Interchange Service; and
(D) Economy Energy Service. The benefits to the Orlando Utilities Commission,
as well as to FPC and FPf,L, particularly when the planned larger inter-
connections are completed, should prove to be substantial indeed.

2. The municipal systems of Vero Beach and Fort Pierce have.
for a number of years, had a 5,000 kilowatt tie line operated at 33 kv. Plans

'. are under way now to increase the capacity of the tie line and to increase the
i voltage to 69 kv. This tie line has proved invaluable to both systems in pro-

| viding capacity daring scheduled maintenance shutdewns of their units,
purchase of economy energy, emergency interchange and firm pc i. . * rchange.

.; ;

; i This tie line permits both cities to install larger generating units on a
"t;ke-your-turn" basis with substantial beneitts to both parties. q'

| 3. The municipal sistems of Kissimmee and St. Cloud have an
j existing interconnection agr e rment. Tt e tie line has a capacity of 1,500 kw
g and is cperated at 14.4 /25 kv. Although the tie line has been used primarily
} for emergency in backup of either plant, it is also used for economy operations

;

by both parties. Mr. Roy Hansen, Director of Utilities for the City of Kissimmee
,

has informed us that in the near future, this interconnection may be increased
| to 5,000 kw at 33 kv.

4. The City cf Lakeland. Flcrida has an interconnection agree-
,

ment with Tampa Electric Ccmpany.*

'
.
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1 5. The City of Jac5.sonville has an interconnection with Florida..

Power and Light.
1 i

g [
6. The City of Tallahassee has an interconnection with the Florida

Power Corporation whereby the City. over its 66 kv transmission facilitaes.i i,

f can purchase emergenc f and/or interruptable electric capacity to 8,000 kw
,

,

together with associated energy.
|

|
There may be yet other interconnections of which we are not

aware and others that may be planned. An intertie is currently under study.

between the Key West Electric System and the Florida Keys Electric. Power.

Cooperative in connection with a proposed 50.000 kilowatt power plant.

combined with a 10. 0 million gallon per day water desalinaticn plant. Although
many other factors must also be considered. it is clearly evident that a*

,

I high voltage intertie between the two systems is necessary to economacallye

dispose of this block of power.i

From the foregoing, it can be seen that certain municipal and
cooperative systems in the State of Florida recognizing the benefits of power
pooling, have made extensive efforts in this direction. However, these
efforts alone are not sufficient to meet the challenges that face all of the
rnunicipal and cooperative systems in Florida over the next decade. As
evidence thereof. I should like to bring to your attention certain facts and
figu r e s .

Need for Additional Power Pooline in Florida
.

We have included at the end of this paper a chart marked Exhibit.

"B". which shows the historical growth in electric energy output in the

i
United States for the last 30 years. The extension of this same curve to 1960

j i represents one of the several projections of electric energy requirements
} that was developed by a responsible study group. Actually, no one present can

,i

j develop an accurate chart ci future power necds. but one thing is abwndantly''
clear - the use of electric energy tn the American economy is growing at a

*' substantial rate.
|

If we examine the curve on Exhibit "B". we will see that the industry'

is probably just at the knee of the curve from the standpoint of the develop.
ment of the nation's power supply. This means that even though the electric'

power industry has done a remarkable job over the past 30 years, the job'

ahead is even more challenging.
.

< ,

From the curve en Exhibit "B". the total energy output for utilities
j in the Un:ted States for the year 1950 was apprcximately 330 billion kilowatt-

hours. Over the 10 year period of 1050 to 1960. this increased to 750 billion
kilowatt. hours. or 230 percent. representing an average annual growth rate of
81/2 percent per year.

l
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I, Of even more immediate interest to members of FMUA is a special
* report that appeared in the January 13, 1964 issue of U. S. News and World

Report. This report analyzed the growth of the United Mates between now and
g , 1970. Segregating the prir.ulation into 19 " strip citics", which are ar cas where

population growth tends to spread along major highways, until one population
center merges with another, this article predicted that by 1970 nearly 70
percent of all Americans will live in urban areas. The following table shows

j how the existing and prcdicted 1970 population is distributed between these 19
*

{ strip citics, all ether mrtropolitan areas and the rest of the United States.
l

The following table shows the resulta of this analysis on a nationwide basis..

) together with the analysis of one of the strip cities; namely Jacksonville to,

j Miami, Florida.

i.

Millions of Peoole,

.' Latest By 1970 Inc r ea s e Pe r c e nt
(1960) (Est. ) by 1970 Cain

Total,19 Strip Citie s 101.0 124.5 23.5 23%
All other Metropolitan Areas 14.8 18.2 3.4 23%
Rest of United States 64.2 65.6 1.4 2%

Jacksonville-Miami 3. 0 5.1 2.1 67%

The growth of the Jacksonville-Miams area between now and 1970
of 2.1 million people or a gain of 67 percent is second in growth rate or.ly to
the Phoenix-Tucson area, which has a predicted gain of 74 percent. However,
the growth of 2. I million people is more thar. three times the total increase
of 700. 000 people predicted for the Phoenix-Tucson area. For the entire

State of Florida, the July 1963 population estimate of 5.650,000 is estimated to
increase to 7. 382,000 by 1970. a gain of 31 percent which is the highest in the

- | natson for a state with present population in excess of two million.
,\

,

According to the article. the typical American of 1970 is to be a
young ad. alt living in a metrepolitan area and dependent upon a vast system of
public works, modern transportation and electric, sewer and water systems.

,

Those of you who are responsible for planning for growth in Florida.

have. no doubt, seen similar figure s but this article ' clearly brought home to ...:
the challenge that faces you in planning for the future electrical power require-
ments to meet this tremendous growth increase. Taking into account both
population increases and increased use of electrical energy, instead of looking
the conventienal 10 years in the future before your load requirements and
generation rcquirements willdodble. it appears that you can expect such.

doubling as early as 1970-1972.
.
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The question is, are the munic: pal and cooperative systems in
Florida fully prepared to meet this challenge and to provide the necessary
investment capital to const uct the needed generation and transmission

.f facilitie s ? Judging from your past perictmance. I can say with confidence
- that you will get the job done; however, you will do the job better at a lower

investment cost, lower prcduction cost and lower rates for services if your
i efforts in the field of coordinated power pooling are intensified. The need in

Florida between now and 1970 is for an abundant supply of low cost power rather
than a barely adequate supply of relatively high cost power. A cooperative'

,

understanding is necessary now to decide whether the muricipal and rural'

cooperative systems in Florida are going to grow with this growth as isolated
systems, or whether you are going to grow as coordinated and integrated

j systems.
*

i
1 Since the key to integrated pooled operation is transmission, it is
; worthy to review the existing high voltage transmission in the State of Florida.

, *

High Voltage Transmisi..or in Florida

We have reviewed the most recent Federal Powei Commission maps

" Principal Elcetric Facilities - Southeastern Region" dated 1963, which include
the State of F4orida . There is no backbone system of Federally-owned trans-
mission in your st ate that you can rely upon as a common carrier to effectuate
the interchange and pooling agreements that you may wish to make with one
another. Sach backbone transmission as does exist is owned primarily by
Florida Power and Light and Florida Power Corporation. We have no knowledge
as to the future transmission planning of these commercial utilities between
now and 1970. The results of the National Power Survey, which will be limited
to showing planned transmissien facilities of 230 kv and above, will scon be

I available for you to determine what the plans of these ccmmercial utilities are.
However, at the present time, it is worthy to note that there is not a single

' 230 kv high voltage transmission line coming into the State of Florida. There-
[ ! fore, in a sense, it can be said that the State of Florida is being operated as

an isolated system with respect to the rest of the United States; almost in
the same manner as many of the municipal systems in the State of Florida are
operated as isolated systems with respect to the transmission that does exist
within the State.

.?
We note also, such 230 kv transmission facilities as do exist in the

State connect primarily the major load center s of private compantes. As a
result, there an e extensive no-man's lands where high voltage transmission
le either weak or entirely lacking in the State. It is more than just

, ,

coincidence that some of the major municipal systerns an the state are locatedI '

,

5 within the area of these "no-man's lands. "'

|
'

! .
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g For the present power supply situation, this is unfortunate because
: it prevents or reduces the possibility of immediate strong interconnection
f with other utility systems within the State. However, for the long-range

f
'

power supply picture, at could be a fortunate circumstance materially benefiting
the rr nicipal and cooperative systems in the State. These are areas where

g you have a primary interest and the commercial utilities have a secondary
interest in transmission. Therefore. it could very well provide an opportunity
for the construction by the municipal and cooperative systems of strong high,,

voltage transmission lines for the primary purpose of supplying your basic
powcr requirements while secondarily interconnecting minor load centers of

; the commercial utilities in exchange for similar rights and benefits in areas
where the commercial utilities have strong transmission interconnections.

,

j In some respects, the State of Florida r,eecs such comprehensive
! overall planning more than other areas in the United States. From our work

,

| in Florida, we are familiar with the typical load shapes of s,.rne of the systems,

and they are similar. Summer peak loads have associated with them large
amounts of energy due primargly to air conditioning. Winter peak loads,
however, are both sharp and infrequent and have very little energy associated
with them. As eyidence that you have recognized the need for meeting these
sharp peaks with the lowest possible cost generr. ting facilities you have seen
in the State of Florida in recent years, the installation of numerous standby

' or peaking type gas turbine and Diesel units- This foresight and planning is
commendable. however, the provision of such reserve and standby capacity
can be provided even more economically under pooled operations if the
necessary transrnission facilities are constructed to permit such operations.

In addition, by such interconnections, the summer energy requirements can be
met with low cost power production from large efficient units.

.

In view of the foregoing, I should like to suggest to you today how the
Florida Municipal Utalities Association might expand its role in future power
pool planning in the State of Florida.

.

I

; Possible Future Rcle of FMUA in Power Pool Planning

Addressing you today, it is difficult to realize that this is only the;

Seventh Annual Conference of this important organization. We have followed
with interest your progress since your First Annual Conference, which was
held in Orlar.do March 23-25, 1958. In reviewing the excellent news letters

prepared by Mac Cunningham, your Executive Secreta y over the past six
year s, we have seen your organization face many challenges.

<

In general, it seems that the early problems were centered around
,

attempts by the private power interests in the State of Florida to take over
certain municipal operations. We know that this threat still exists, but as'

your organization has grown strong the strength of this threat has materially
dimini sh e d.

i 1
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That yuur org:inization has learned far st hand the benefits of mutual.
*

cooperation is esidenced by the success of your Mutual Aid program. For
years the private power compames in the state in their efforts to deride public-

j -

owned systems, leveled the charge that during disasters when lines were down,
they had ample equipment and mcn to rush to the aid of the stricken area,

8 whereas the municipal and cooperative systems did not. You met this challenge
f by an agreement in mid-1160 between the directors of the Florida Statewide8

d i Cooperative Associattor .and the FMUA to form a mutual aid program. On
September 9th, only a few months later, you had an opportumty to observe the

} benefits of having met this challenge. Hurricane " Donna" was one of the most
v'iciou s and destructive hurricancs in the history of the State. As a result'

of heroic night and day efforts by line crews from municipal systems that
were not hit so hard, those systems that suftered extensive damage had service
restored in record time. This challenge was met just in time.

!
The challenge of almost fantastic growth that now faces you will not.

| strike as quickly as Donna, but the effects of not planning for it can be just as
'

damaging to the eccnomic well-being of your systems. I have previously peinted
out the need for extensive planning and study, and I now hereby suggest that the
Florida Municipal Utilities Association is a roup ideally constituted to undertake
the important role of providing leadershir in making such studies.

You have already heard an address by Mr. Harold Lee. Executive
'

Directer of Midwest Electr:c Consumer s Association. This organiaation provided
just such leadership. They conducted studies and carried out programs, including
network analyzer studies of future transmission requirements in the Missouri

,

Basin and future generating requirements to assure an adequate supply of low,,

I cost power for member systems. The results of their efforts has e been truly
; out s tandin g. From this leadership, there has been formed the Missouri Basin

Systems Group, which I am corJident will prove to be one of the most effective.

power pooling arrangements in the United States. The Missouri Basin Systems,

Group ectnprises hundreds of cooperative and municipal systems which, throughi

( joint use and sharing of transmission capacity and genera: ion capacity with
those of the U. S. Bureau of Reclamation, will provide almost immeasurable
benefits to its members.

,

Here, then, is an outline of a program that might be considered by the
Florida Municipal Utilities Association in its efforts to secure the benefits of
long-range power supply planning for all of its members:,

First and foremost would be the for:.tation of a pe -inanent overall
Municipal and Cocperative Power Sapolv Stur:< Group. The members of this
group could be selected from among those ms ny qualafied leaders in your
organization who direct and supervise your nanicipal and rural cooperative

; systems. Such a group should be proviced w..h adequate funds through
,

| solicitation or assessment to carry out its work in an effective manner. It'

should be charged with the responsibility of st adying and preparing alternativeI

I plans for power generation and transmist. ion on an area. wide and state-wsde*

|

!
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<f basis which will produce the maximum benefits to the member systems. In
order to carry out its work effectively, the group should be permitted to
ernploy engineering. Icgal and other technical consultants as required. In

g addition, consideration should be given to the formation of special committees
,

!- within the overall group as follows:

A. Load Forecast Study Committee

This activity is essential to the successful formulation of long-

|
range plans. For planning purposes, optimistic estimates are needed in

|
order to justify the installation of optimum facility. A balance must, of cour se.

I be maintained or the cost of p oviding future capacity can begin to exc ead the
! present day benefits. Th e r r.o r e, a good rule of thumb is to use optimistic
j load forecasts icr planning purposes and conservative revenue forecasts for
3 financing purposes.

,

t
i One method by which such a Load Forecast Committee could be
i effectively utilized is to have all participating systems submit to the Committee
,

annually their five-year, ten-year, and long-range load forecasts, so that
the Committee ha s a sound basis for preparing up-to-date area-wide and'

! state-wide load forecasts for the member systems. Such load forecasts become
the groundwork on which other special committees can develop sound plans.

.

B. Transmis sion Study Committee

A Transmission Study Comrnittee utilizing basic load information
supplied by the Load Forecast Committee could develop alternative plans for'

transmission systems intercons.u.sg the participants' major load centers in
a given arca and could ultimately develop area-wide and state-wide transmission
plans which would serve the participating municipal and cooperative members.

,

To effectively develop such plans would require extensive a-c network analyzer
!

studies and would involve considerable cost. These studies are, however.

|
absolutely necessary and their cost would more than be offset by the potentsal

j benefits that such comprehensive planning can provide.

' C. Power Generation Study Committee

Such a Committee could utilize the data developed by the Lead Fore-
cast Committee and, taking into account all existing generating capability of

.

the municipal and cooperative systems and their pr esently planned expansionj
programs, develop optimum locations for additional major generating.

' facilities to most effectively serve the future loads of the participating,

i memb e r s. Such additional generation to meet future load growth could, of
be planned on a number of different bases, including the installation| course,

of large, efficient units in existing plants on a take-your turn basis or the-

* ins'tallation of new facilities at new sites on a "shar2ng of capacity" basis.j

The fanancing of such new generation would, of course, be matters to bc'

4
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; studied in detail in cooperation with the fiscal advisors and bond counsels for
q

the municipal systems, as well as the REA in Washington with respect to
financing of any of the facitaties by the REA cooperatives.

'

D. Legal and Legislative Committee

Not being thorough.'y familiar with Florida laws, we recognize that
there may be a number ei stumbling blocks in the path of developing effective
transmission and generation plans between the municipal and cooperative
system. In addition, extensive and detailed contractual arrangements would
have to be worked out in order to implement such generation and transmission
plans as would be developed by the other committees. Furthermore, such
a Legal and Legislative Committee could provide a pool of information and
advice to assist municipal systems that do not have their own generation and -

must rely on the commercial utilities as their sole source of supply in their,

efforts to obtain equitable power purcha.se contracts. In this regard, the
recent efforts made before the Federal Power Commission, under Section
202b of the Federal Power Act, by s.ch communities as Shrewsbury,
Massachusetts, and the results of the recent decision by FPC in the Colton
Case (California), give promise that wh ere there is an informed municipal
utility organization, discriminatory practices by the private utilities against
their municipal customers can be prohibited.'

E. Fuels Resource Committee

The function of such a Cornmitt< > could be to study alternate fuel
resources for power generation in the State of Florida. The need for such a
Committee is already well. recognized, since many of the members of FMUA
are members of the Oil User's Association. This Association comprising,

commercial, municipal, and cooperative generating utilities, has expended
I considerable effort in attempting to 12ft restrictive residual oil import quotas.
k

Because of these quotas, fuel prices in the State of Florida, for power
generating purposes, are extremely h.igh, on the order of 37f to 42f per

i million htu. However, through utdization of ocean-going barges, the nation's' ,

coal companies have recently expressed considerable interest in su;. plying this
,

*

form of fuel to large power generating f acilities in Florida at attractive prices.
The work such a Cornmittee in studying and recommending alternative fuel
supplies for planned generating facilities could prove extremely beneficial.,

i F. Atomic Power Study Committee

The advances in nuclear fuel technology within the last two to five<

I years indicate that the date when atomic generating facilities might be come
commercially feasible in the State of Florica may be much scener than was,

suspected just a few short years aEo. Almost every commercial utslity
organizat:en in the Unsted States has such an Atcrnic Study Comm:ttee. I would .

i not attempt to predtet when atomac power plants could be playing an important *

. :
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| part in your power generation program. However, it 3rpears that the role of'

atomic power seems best suited to large generating facilities. The commercial*

utilities can now effectb ely integrate into their future generation programs
such unit sizes of 150 to 500 megawatts as soon as their studies iadicate that

'
,

this is their cheapest alternative power supply source. You should be in the?

same position and the time to irutiate such studies is now, for this is a fast.*

moving field and extremely technical in nature. The municipal and cooperative
systems in the State of Florida should not let themselves by default get into

.

l the position whereby, et some fut.are date, perhaps not too far off. an accusing

{ finger can be pointed saying that "you have not kept up with the times."

Should you, the members of the Florida Municipal Utilities Associa-
tion, seriously consider formation ci such a permanent overall Municipal

,

; Power Supply Study Group .snd associated Committees, in your efforts to meet
j the challenges of rapid growth and advancements in modern technology. I am
I confident that you will meet this challenge as you have met past challenges; in,

i a spirit of cooperation, with vigor and intelligence and, above all, with ultimate
-success.

I should like to leave with you three more guideline; which I firnily
believe can prove to be your most effective tool in planning power supply

| programs to prc<ide abundant supplies of low cost power for your customers.
These are:

(1) ALTEANATIVES
(2) A LT ER N A TIV ES
(3) ALTERNATIVES

.

|
,

problems of power supply and the potential benefits of power pooling with you
It has been a pleasure to have this opportunity to discuss the overall .

'

today. We hope we will have an opportunity to meet with you and share
experiences w:th you in the future, as you make centinued progress in solving'

k the complex problems facing the Florida Municipal and Ccoperative Electric'

l Systems..

|
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*[ _ PROJECTED CAPITAL AND FUEL COSTS
' *

NUCLEAR VS. COAL FIP.ED THERMAL PLANTS

. ( N Afl0NAL PO* E R SURVEY -
'-

ADyl30RY COWWITTEE REPORT NCLt5. July !963 )
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APPENDIX H

1

(
1 U. S. DISTRICT COURT

2 FOR THE SOUTHERN DISTRICT OF FLORIDA

3 - - - - - - - - - - - - - - - - - -X
:

4 LAKE WORTH UTILITIES AUTHORITY, :
et al., :

5 :
Plaintiffs, :

6 :
vs. : Case No. 79-5101-Civ.-JLK

7 :
FLORIDA POWER &' LIGHT COMPANY, :

8 :
Defendant. ' :

9 :
- - - - - - - - - - - - - - - - - -X

10

DEPOSITION OF BENJAMIN FUQUA
11

Washington, D. C.

|(! , Tuesday, 22 September 1981
,,

12

13 Deposition of BENJAMIN FUQUA, called for examination by
agreement of counsel, at 12th Floor, 1025 Connecticut Avenue,

14 N.W., at 9:00 a.m., before JOEL BREITNER, a Notary Public
within and for the District of Columbia, when were present on

15 behalf of the respective parties:

16 DANIEL GUTTMAN, ESO., and SUSAN WHITE, Spiegel & McDiarmid,
2600 Virginia Avenue, N.W., Washington, D.C.; on behalf

17 of the Plaintiffs.

18 J.K. BOUKNIGHT, ESO., and PETER FLYNN, ESO., Lowenstein,
Newman, Reis & Axelrad, 1025 Connecticut Avenue, N.W.,

18 Suite 1214, Washington, D.C. ; on behalf of the Defendant.

20 ALSO PRESENT:

21(. HOLLY LINDEMAN, ESQ., Lowenstein, Newman, Reis & Axelrad
CHARLES DURST, paralegal

22

~

.

$ce Sbou|$cporters, $nc.

o

- - _ - _ _ _ - _ _ _ - _ _
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77
50 05 04

Tgdv ! was that we did necotiate and establish territorial
~

2 agreements.

3 0 Did any of the territorial agreements with the

{- Florida Power Corporation, if you recall, distinguish4

5 between wholesale ans. retail sales?

6 / We never made any territorial agreement in regard
<

7 to wholesale,

O My question is, though, did any of the ones - theo

9 agreements that you made - distinguish? Say this relates

10 to wholesale and not retail? Did they spell out that it was

11 related to one but not the other?
12 MR. BOUKNIGHT: I object to the question.

13 Mr. Guttman, to the extent that you are asking him what

14 the (,ontents of written agreements is, those agreements can"

15 speak for themselves.

15 He's answered your question about wholesale agreements.

17 BY MR. GUTTMAN

Ic 0 Can you answer the question? Did any of the

19 tarritorial agreements distinguirh between wholesale and

20 retails if you recall?

21 A I6 our view a territorial agreement referred only

22 to retail and not to wholesale, and that applied to the one

{:

@ cAce 9edeta( c.Repoxten, Onc.
444 NORTH CAPITOL, STREET

WASHINGTON. D.C. 20001

4202: 347 3700

N ATIONWIGE CO*/ER AGE

, , .



Fuqua D::pocition
APPENDIX H

20 05 05 'Z 8

d 1 with Florida Power Corporation.B{1v
2 0 Do you recall, did FP&L ever sell at wholesale in

('..
3 Florida Power Corporation's retail territory?

~

4 A I do not recall that they did.

5 0 Was there any reason why not?

3'
5 A Do you mean any legal reason?

7 0 Any reason of any sort that you can tell me.

A So far as I know, they never undertook tov

9 wholesale in any area which was considered to be our service

13 territorry.

11 C understand that's your statement, but do you

12 know of any reason why that was so?

13 A No. I don't know the answer to that.

( 14 0 Do you know if Florida Power Corporation ever

15 undertook to wholesale in the area that was your retail

16 service territory?

!! A I just answered that question.

18 0 That goes both ways? Neither you nor Florida

19 Power Corporation?

23 A That's right.

21 (Discussion off the record.)

22 MR. GUTTMAN s Lon just pointed out that in the

Q=

@>,

cAce 9edeta{ cReporters, Snc.
444 NORTH C APITol. STREET

WASHINGTO N. D.C. 20001
(1021 347 3700

' N AYlONWIDE COVER AGE

m_______________________________. _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ . _ _ _ _ _ _ . _ _ _ _ _ _ _ _ _ _ _ _ _ . _ _ _ _ . _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ . _ _ _ _ _ _ _ _ _ _ _ _ _ _ . _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ . _ _ _ _ _ . _ _ _
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APPENDIX I

2

UNITED STATES DISTRICT COURT,
7I MIDDLE DISTRICT OF FLORIDA,
i

JACKSCINILLE DIVISION

GAINESVILLE UTILITIES DEPAR'DiENT )
and CITY OF GAINESVILLE, FLORIDA, )

)
Plaintiffs, )

)
-vs- ) No. 68-305-Civ-J

)
FLORIDA PCWER AND LIGHT CCEPANY, )

)
Defendant. )

:h.w.)

The abovo-entitled cat:cr crne on for further

hearing before His Honor, Gerald Bard Tjoflat and a

p ry in Courtroctr. No. 1 in the United States District

ccur: house, Jacksenville, Duval County, Florida, on

.;cnity, July 14, 1975, cermlancing at 9:25 o' clock 2.::.

___

Lillian A. Salboni, CSR
and

.Xubh D. Odom, CSR
Official Court Rop 0rters

-

.. )

.

-- .._ , , _ , _ . - _ - _ - . . - _ ,_ _ - , _ _ .
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32
.

23:c, ariors at Florida Power and Light?'

s-

A Not to my recollection.

O When you wrote the Federal Power Commission

a few days later, did you tell them you didn't have

any agreement with Florida Power Corporation that

would prohibit Florida Power from connecting with

Gainesville?

A The letter I wrote to them speaks for

itself. We have read it.

Q You didn't tell them anything about that?

A I don't think territorial agreements were

"
; mentioned.

u-

Q Not in your letter?

A No.

Q Did you ever bring that, what you rr.ferred

to as a mistake, to the attention of anyone?

A Well, I have stated categorially over and

over again that we had no territorial agreement with

Florida Pcwer Corporation in Alachua County.

O Did you ever tell the Federal Power Commission

that?

A I'm sure that at acme point we have must.

(jI I have nc r'2 collection of it.

O I am ashing you if you have --

,



Fuguc Testimony
APPENDIX I

69
05-5-3R

Q And Mr. Clapp --
,

A They were there in proximity. Your wi't-'

nesses have testified to the same thing.

O All right. And Mr. Clapp wanted you to stay

out of it, toor didn't he?
.

A I don't know what Mr. Clapp's --

Q You don't knew what he said in his letter?

A I know he made a mistake about --

Q Oh.

A -- about it, at least if indeed you read into

it that he said there was some kind of a territorial

.
agreement between Florida Power and Light and Florida

Power Corporation in Alachua County, that he made a

mistake.

O You didn't --

A Although he never did say that in his lettar.

Q Did you read that ir o his letter?

A No , sir.

O No?

A I did not.

O Did you read into his letter that he was

objecting to any interconnection between Cainesville

-
and ric:ida Power and Light? _

Y
A No, sir, I don't knew that I read that into

.



Fuqua Testimony )
APPENDIX I l

T5-6-BR 72

; don't know that I gave it any '.hought.

BY ML McKENNA:

O When he started out saying with reference to !

i

Mr. Kelly's alternative reaching an interchange agree-

ment with Florida Power and Light Company, you didn't

give any thought as to what he was talking about there?

A No, sir.

O All right. Well new, again to get back, Mr.

Dunn had asked for your comments before these letters

went cut, hadn't he, befora they responded?

A You will have to identify the letters. There

have been so many now here, and you keep throwing
7
q:.-

them at me --

Q Plaintiffs' Exhibit 5.

A -- I don't know which one you are talking

about.

O Plaintiffs' Exhibit 5, Mr. Fuqua. You have

got it before you. The last paragraph.

A (Examining document) Yes, I see. Do you

want it read?

O No. Mr. Fuqua, isn't it true' that people

at Power and Light did coordinate these responses with

_
rh: pecpla Ot, Florida Power Corporation?

(d;
A Not to my knowledge. And you are not going

.

-- - - . . . . , - . . - . . ... , . _ . , -- .. -. - . . . .
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APPENDIX J

l III THE UNIT 2D STATES DISTRICT COURT
FOR T112 MIDDL3 DISTRICT 07 FLOMIDA

*
I J ACI;SOliVILL2 DIVISIGH~

( -
-

s

___________________________________x
4. *

.

D_.,..,,....,., :..,, . ,.,x_ ,n.au..y...,,......,... :,c e.t. u u u.s ,
c n a.... s.u - u .:. ..

o ..n_r a a v a.u u::,, x LO.tIec. ,, ra. - - -, , . . , ,,1.s . , e -. . . .

...u .. 1- x .

.

6 Plaintiffe, :
*
.

b

vs. : Civil Action
: No. 68-305-Civ.J.

8
.F LO RIDt. PG'.:3K ~0RPORATIO.1 and : .

FLORIDi. PO'.l :R nnD LIG2.:' JOMPAI!Y, :
g

:
1

Defendante. :
10

:

___________________________.._______;.
11

12
l

i

l
' 13
| DEPOSITION OF: DEU H. FUQ,UA

.
1 ( 14 Purcuant to Hotice by?!.KbE :!

Councel for Plaintiffs.

la. |

*** *# '
16

I

rLA03: Florida Power a: Light Office
,7 Misrai, Florida'

18'

TIME: 9: 05 o' clock, a.m.'

19
BEFOR5: Gerald N. Eichar, Jr.,

"#Y '
90 St. ate of Florida at Large.~

21

= n = a == i

22

i
-

23,

24
i

( 25 .

LEE AND NICODEMUS, INC.
CERflFIED SHORTH AND REPORTERS

,

FIRST FEDER AL BUILCING
- ________________.___fs.o.'A0_F LORID A 33602
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Fuqua Deposition

APPENDIX J
1 boundary line drawn by the territorial agreement?

MR. MATHEWS: I'll object to the

| 3 form, and then he can go ahead and answer,
,3 4.

if he can.

THE WITNESS: Well, the on2y answer I'

can 61ve is, as I have testified before,
,

i 7
it's my view Ead, I believe it to be the

..a......

....:.
g

official view of our company, thst whatever

9 territorial agreements we have had with any

10 electric supplier applied only to retail

11
'

customers.
I

12
BY MR. SCOTT:

13
Q Yes, I remember that. you did that.

,

(. 14

|
A Not to wholesale customers.

.

Q You did testify to that. B'at here we are

16 *

talking about inter-connections.

17
A Well, it appears to be the same thing. If

l 18
! you interconnect, I suppose it would be with some whole-

10
sale customer. I presume it would be.

20
Q Why do you presume that?

al-

A Well, I don't know of any other candidate of

an interconnection. Maybe there are some, I just can't
93 think of any at the moment.-

Q Well, have you been aware, at any time, the94~

,

(,
-

25 possibility that the territorial agreements do foreclose
6

LEE AND NICODEMUS, INC.
CERTIFILO SHORTH AND REPORTERS

FIRST FEDER AL BUILDING

-- _ _ . _ _ _ . . _ _ _ _ _
__ T_A M P A , F L OR ID A 31602

. __
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APPENDIX K
|

| 1

IN THE UNITED STATES DISTRICT COURT IN AND POR TE
MIDDLE DISTRICT OF FLORIDA, JACKSONVILLE DIVISION

2

4 3
____________ ._____________________

f
4

GAINESVILLE UTILITIES DEPARTMENT '

and CITY OF GAINESVILLE, FLORIDA, '3 I
'Plaintiffs,-

6 t

No. 68-305 Civ. J.' '
7 vs.

t

'FLORIDA PO'ER CORPORATION and8 'FLORIDA ?O'.!ER AND LIGHT COMPAIiY,
I

9 'Defendants.
t

10
___________________________________

11

12

13
.____

14
4

15
DEPOSITION OF: BEN H. FUQUA

16
TAKEH: Pursuant to notice by

counsel for Plaintiffs
17

DATE: September 27, 1972is

PLACE: Florida Power and Light Company
19

Miami, Florida

20
TIME: 9: 10 o' clock a.m.

21
BEFORE: Judy S. Eichar, CSR

Notary Public,
22 State of Florida.at Large.

23

24
_____

/ 25
7

LEE AND NICODEMUS, INC.
CERTIFIED SHO9TH AND REPORTERS

,

FIRST FEDER AL BUILDING
T AM* A. F LORID A 33602

_ -- - - - - - _ . - _ _ _ _ . _ _ ___ __
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| 1

Q Do you recall whether any time period of
~

development of the area was anticipated? By that,
( ~

3
I mean do you recall whether you had in mind an

4

eeticate of how coon the area vould be developed
5

after that agrec=ent was made?
G

A I don't recall that we made any estimate.
7

4 Do you knov of any other instances where
8

! Fover and Light sado an agreement of this sort drawing
9

a boundary line in an area that had not yet been
10

devoloped but vhcre a collision'vas possibio in the
'

11

future?
12

-

A I havo no detalle or, specific knowledge,

13
- ' ' ' ' "

no, sir.( 14 - -

Q Are you avaro of any company policy with
15

respect to drawing boundary lines in advance of
'

16

development of an crea?
17

A I knov of no policy.
I

1

Q Mr. Fuqua, did you have any role or did you
19

play any part at all in the preparation of ansvers to
20

interrogatorios served on Pouer and Light by the
21

plaintiffs in this case?
22

A I can't recall that I did.,

23

Q Did you know who would have or did work
24

on preparation of the ansvers to our interrogatories ~
(, 25

requesting a list of territorial agreements?
2bLEE AND NICODEMUS,1NC.

|
CERTIFIED SHORTH AND REPORTER $ .

*

FIRST FEDER AL BUILDING
T AMP A. F LORID A 3M02

-. - __ -,
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Fuqua Deposition
'APPENDIX K
4

1 1
'

G 20s, 01r.
2

'

A I don't -- I am not familiar with the
(

~

3

at;reement. I haven't read it in years, if I ever
4

have read it. All I can cuy on that point 10 that
5

I believe thtt our company aad its mana6ct:ont have
; 6 .

i consistently stated that the territorial agreement'

i 7
--

that .ve have are, .in'ohr judgront and-understanding,
8 -

- --

I

i applicabic to retail cuctomort only.
| 9

I
. Q lhora have thoco statoments been mado?

I 10 I

i

| A : don' t know that ,1.cy have bcon = ado . I
,1 11 3

cay that in our underat nding.
12

Q, I ace.
13

A At leact it 10 r.y understanding.
k-. 14

:13 . r.M I T H : 5::cu e no. Arc you
15

vaiting for thsc2 (Indicatins)? .

16

19.. CCOTT: You.
17

BY ?O.. SCOTT:
18

Q I hand you now a lottor from Mr. Fite to
19

Mr. Clapp of Florida Pc'.ter Corporation dated July 21,
20

1950.
21

A Yea, sir.
22

4 Enich refera to a letter you vrote to a
23

Mr. Clapp on Tuly 18th of 1958, but than refors in.

24
the second paracraph to the territorial qucation which

( 25
'

vc discussed in Boston. 'Jere you, by any chanco, in

LEE AND NICODEMUS, INC. 39
CERTIFIED SHORTH AND REPORTERS,

FIRST FEDER AL BUILDING

- ~ . . . . . . _ _ . _ . .T AM P A. F LORID A 33502 , _ __ ,-
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APPENDIX L 74 j!'
*

f
i
'

.,
,

l. i. ..

Q. What was Mr. Clapp's attitude? q
-

.

A Well, he just wouldn't have anything to j||

do with it under any conditions. He, as I've |
4

|*
.

:.testified before, apparently would rather give up i'
.

$ his right arm than give up a customer. it
r

h,[
3 Q Did you have any understanding, secret, a .
.

9a

i oral, implied or otherwise, with Mr. Clapp about
[-

I ;

f
interconnections between Florida Power and Light ;

! i
!7

N and any other company, municipal or otherwise, in . ;,;; *

' . ..

h;; the state?
d V

[[
#, A Positively not. .j

2 Q To your knowledge did Mr. McGregor Smith |,.:

fl
: *'

$ have any such understanding with Mr. Clapp? , ,

'

9.-

[s A I'm sure that he didn't. I didn't know |
%

Iof any and I don't see how there could have been,
'

'

gi with the relationship that they had.
'

A
MR. McKENNA:

3.,
w
f. Your Honor, I move to strike that answer.

|

+
-~ THE COURT:
|

.h
I'm going to let him answer it.

; '

s Were you the Number 2 man during the periodQ..

.+

| i' up until you succeeded Mr. Smith as Chief Executive
| :* one in the hierarchyOfficer, or were ,you the next*

i -

of Florida Power and Light?|

:
.

!-e
,

, - _. , , . _ _ _.
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\

f IN TEE UNITED STATES DISTRICT COURTI

FOR THE MIDDLE DISTRICT OF FLORIDA! ,, |
JACKSONVILLE DIVISION

!
-

n

'

3|
;

r
;- < ,

i'

| GAINESVILLE UIILITIES DEPARTMENTl.' '(5 ; and CITY OF GAINESVILLE, FLORIDA,
'

O Plaintiffs,

No. 68-305-Civ.J'
vs. t

''
7LOEIDA POWER CORPORATION and '
FLORIDA POWER AND LIGHT COMPANY,

:9
'

Defendancs.
,

1

.................................. 1
.1

12

13 .......

14

15 :

DEPOSITION OF ROBERT H. FITE16
, ,

II Pursuant to notice by counsel forIAKEN:
plaintiffs

IS

DATE: December 4, 1972
3g

Florida Pcwer and Light OfficePLACE:(g .

20 Miami, Florida
i

21 9:20 o' clock a.m.TIME:
.; ,

|
22 L BEFORE: Gerald N. Eichar, Jr.

!
Notary Public ;

IState of Florida at Large
|| 23
l

4!

-

g
-

n
25 ;;

d ||
LEE AND NICODEMUS. INC.

| h CERTIFIED SHORTMaho REPomTErs
FIRST FEDER AL BUILDING

T AMP A, F LOR 4C A 33602

- , _ . . . . _ _ . . _ . . . . . . _ ~ . . _ . . _ . . . _ . . . _ _ _ , . _ _ _ _ . , . _ . . _ _ _ . . . - . . _ _ _ . . . . . _ _ _ _ _ . . , . _ _ _ _ _ . _ . _ . _ . . . _ . _ . _ _ _ _ _ _ _ . . . _
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Fite Deposition
I RPPENDIX M |

'

A Because we have no such agreement with Florida

}PowerCorporation,andneverdidhave,andit'sentirely
3 ''

in errer what Clapp has said there,
i 4
i Q Did you so inform the Federal Power Commission?
'5

A I didn't persor. ally; no, sir.,

G I:

Q Why not? ,
,

,.,

N
-

A I don't know. I don't remember it. All I !U- s ,

; know is there's no such agreement that ever existed;.

I. . '9-
:! | between this company and Florida Power Corporation witho

I" 10
j' | respect to the territory where Gainesville is.

I11

ji Q Did you ever communicate with Mr. Clapp abouti 10
lj the accuracy of that statement?3 \;

13 f
1 A I can't remember having done so; no, sir. i

"
MR. SCOTT: Would you rather not markd i:

I5
this (indicating)?,

1 16 ! |
a y MR. MATHEWS It makes no difference. ;

I

L i

" h, i

MR. SCOTT: I think I will make it !i
;

,| I8 Exhibit Number 34 to Mr. Fite's deposition.;

I

I9
| (Whereupon the above mentioned,

'

!
i

!,2U| document was marked as Exhibit Number 34 '
4

21

r

for identification by the reporter.)
i 09

--

! B',' MR. SCOTT :
23

Q Mr. Fite, I would.like to show you next a
24

memorandum, undated, from Mr. Fuqua to you about the
25

City of Jacksonville. It relates to a matter that we
t

83
LEE AND NICoDEMUS,1NC.

CERTIFIED SHORTH AND REPORTERSe

FIRST FEDER AL BUILDING
_ , _ _ _ . . _ _ _ _ _ . - - . - - - - . - - - - - - - - - - ~

l



!

APPENDIX N

,

i

I
,

I

I

1

h

a g e, - - e--, --~a, 4 4 ,,r,,v- v,- -, , ~ - , -- - , - - ,,,-,,-nv-e-~, , ---w-- - - - - , ,-- , - - - -- ---g , , - , - - ~-m , nn- -. ~-e -



. . . ,

), ,
'

?)Rj3,7
- -

APPENDIX N'.
. .

'

* * g-; ECE', ,
' -

j
I-

. ,

5 TH . } |
f.te n

5 * .'!e , y o n $.c$..
i

1

k[t'o(ucC(*hG
L

;
.

Florida
Power
c o seo n a t io' March 30, 1976 -

.

.
.

Mr. R. N. Skinner, Chief Engineer
.

Fort Pierce Utilities Authority

P. O. Box 1480
Fort Pierce, Florida 33450

Dear Mr. Skinner:

Thank y'ou for your letter cf Narch 17, 1976.
..

Florida Power Corporation has a wholesale tariff
on file with the Federal Power Commission. If the city
ultimately determines that it is interested in purchasing
wholesale service, such service would be available under.

the terrs of the current rate, a copy of which is attached.-
>

Since we are not f amiliar with the Fort Pierce
electric syste=, we feel that we need some additional
information before responding further to the questions in
your letter of March 17, 1976. If you would send us a copy
of your most recent Federal Power Commission report, or
similar information, I believe that we 'id then evaluate-

the situation and give you a meaningful at.3wer.
I

You can be assured that we are giving your questions
careful consideration and will attempt to respond as soon
as possible.

*
.

Very truTy yours,
1' ' .

\ ( , O'/k -

''
-

-

' - Lde H. Scott
Vice President

LES:mt

.

FPt aiW F9CE 468321
mo .

-.-. -- - .-. - - . . .-
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APPENDIX O
.

UNITED STATES DISTRICT COURT
FOR THE

SOUTHERN DISTRICT OF FLORIDA

The Fort Pierce Utilities Authority )
of the City of Fort Pierce, the City )
of Gainesville and the Gainesville- )
Alachua County Regional Utilities )
Board, the Lake Worth Utilities )
Authority, the Utilities Commission )
of New Smyrna Beach, the Sebring )
Utilities Commission, and the Cities )
of Alachua, Bartow, Fort Meade, )
Homestead, Kissimmee, Mount Dora, )
Newberry, St. Cloud, Starke, and )

'

Tallahassee, Florida, )
) Civil Action No.
)

Plaintiffs, ) 79-5101-Civ-JLK

)
v. )

)
)

Florida Power & Light Company, )
)

Defendant. )
)

DEPOSITION OF EVERETT B. HOME

Taken in the above-styled cause, at City Hall in Fort

Meade, Florida, on the 17th and 10th of September, 1980.

f

Reported by:
.

M. Kim Odom, CVR

VOLUME I OF II

Southern Reporting Services
119 Seeth Calhoun Street

p.o. mex 6es . .

Tallahassee, rierida 3spos

(,o4) sas.6oes
!

-- - . . ,. . . , -- ,
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E on my part, but someplace in that 1,000 megawatt class.
i Do you know when Florida Power and Light Compar" first0<. 2

committed to construction of it? Again I'll take a ball-'

3

$ park estimate.i 4

A St. Lucie No. 1, we'rE talking ~about?.:
1 5

0 Yes, sir.
6"

%
A Six or seven years ago.'

7.

,;. '

Q Know when it went into operation?i.' g
?;

A No.
.hl,~.

g

Q Do you know where it's located?H

h- 10

A East Coast, no I've never been there.5;
.,1 33

* . - O Y u don't know where on the East Coast?
-

12

A No, I know where St.-- the village of St. Lucie,:

.;} 33

[ and I would only assume that's where it is. No, I don't
34

know where it is, I've never seen it.'

33.

Q Since you've been here at Fort Meade, has the. , .

;3

forif|cityofFortMeadeoveraskedFloridaPowerandLight
?.' ng participation in any of those three plants?i <'

Through our attorneys we have asked for participa-I Aig

tion.20

Have you ever talked with anyone in the employ0
21

of Florida Power and Light Company about participation in
22

those plants, any of those plants? ,

23

A I don't recall that I have.
24

Q Have you ever talked with--
25

_

O

9

wWb
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v

UNITED STATES DISTRICT COURT
' SOUTHERN DISTRICT OF FLORIDA.(, -

I
THE FORT PIERCE UTILITIES AUTHORITY :
OF THE CITY OF FORT PIERCE, etc., :

et al., :
:

Plaintiffs, :
:

| : CIVIL ACTION NO.vs.
: 79-5101-Civ-JLK

|
FLORIDA POWER AND LIGHT COMPANY, :

:
! Defendants. :

:

I

I

~

THE DEPOSITION OF: DANIEL A. KLEMAN

( c, TAF2N AT THE INSTANCE OT: The Defendants

DATE: Wednesday,.May 28, 1980

TIME: Comenced at 10:10 A.M.
*

Concluded at 4:00 P.M.

PLACE: 305 South Gadsden Street
Tallahassee, Florida

,

, PIPORTED BY: PEGGY ENGLES, RPR, CP
| Notary Public in and for the

State of Florida at Largei
'

i

* * *

.

(4
-

c:Secutate cStenotype cReporteu
. :

| distified Stostland s9sposiss,
Luna bor, h. css stats %ns Lilding

,

Jallatasssa. Glosida 32s01
-

._. . _~ .. . _ . _ . _ - _ _ - _ _ ,



Kleman Deposition
APPENDIX P 78

,

|priortomyassociationwiththeCityin1974. I don't knowI

( -

:

| h6w far beyond that -- back beyond that point.
. _ .

2

|
O And ycu rely on Beck -- by you, I mean Talle_1ssee l -

3 i

1' '

4 : relies on Beck for the development of necessary engineering

5 ! and economic data for use in planning Tallahassee's
I

!

6 i generating and transmission facilities; is that correct?
:

7 ! A Yes.
.

8 O On prge +keee of the transcript -- as I read it --
,

you recommend to the Cocnission that it reserve any judgment,9

10 as to whether it would wish to purchase any of the nuclear
i

| power that might be offered as an outcome of that lawsuit.11

12 Is that not right?

h 13 A Yes.
On

14 0 Why did you ask them to reserve judgment en that

15 question?

:. 16 A Simply, so that the City Co==ission would have
I-

- ,

| 17 I available to it all of the options that are avcilable at the

18 | time of the complet. on of the litigation; whether that be by
: -

19 lsettlement, or by ult " ate resolution through the courts.4
a

20 4 In other words, when the City of Tallahassee filedI
;,

2 :
'

[j 21 its lawsuit, it had not decided whether it wanted to acquire
r

22 an ownership interest in any FPL plant; is that correct?
|

23 A What tDa City of Tallahassee sought at the time of
,

i ,

| entering th's E nv:mit, was the opportunity to consider the |24
!

-

|~

25 ' purchase n; ow.c..t whip in FPL and nuclear power plants. |
- |

1

)

! I,
'

'

'
I
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| 79

| 0 I don't think that was responsive to my question.I
, I. I

MR. DYM: Can I have it read back?2
|

3 (Whereupon, the pending question was read by the.

i
e : reporter.)

!

5 i TEE WITNESS: I don't want to be unresponsive.

' i,
And my response then would be that the City of6 : ,

I

7 I; Tallahassee wanted the opportunity to consider that,
.

because it did not have the opportunity to consider --8 ;

1

!

9 to weigh all of the benefits. It was not a firm

i

10
|

commitment r.ade at the tLoe of the filing of the lawsuit

11 ! that the City of Tallahassee would purchase X-percentage
?

i of any of the power plants involved in the litigation.12
'

I

\'*

; 13 - BY MR. DYM:
_.

14 G Or any percentage whatever?
;

I

| A Or any percentage whatever.15

16 0 Now, you used tise words " firm com=itment Wc.1
"

:

: ,

a ' there any non-firm commitment by the City of Tallahiuse0 that17!
.

.

,it would purchase any percentage of a nuclear plant?j IS

I |
A I could only respond that there wasn't a decision19 ie

I.
.

8 20 ,by the City Commission to purc ase, but that the City sough-h
,

2 t

' and could only do that --8 21 |the opportunity to consider that,
-

it appeared -- through the opportunity for litigation.22

.23 g Do you know whether the City has ever made an offer
.

!

I
24 to FPL, which FPL could accept, under which the City wouldgg

(s.: .

~

25 |purchaseashareofanFPLnuclearplant?
!

te

.. . ..
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1 A I don't have personal knowledge of that, no.
(, '

a 2 i O Well, could such an offer have been made since
l

3 | 1974 without your knowledge?
I

4 A I am certain there~have been discussions between

! City electric department staff and representatives of the I
5

6 , Florida Power and Light Corporation, and maybe discussed in

7 that context, and not reported back to me.

S O No, I'm using the term " offer." In other words,

i
9 ! an offer that's made to FP and L, that the City of

i

10 iTallahassee wishes to purchase X-percent of a nuclear plant,
d

|.|which FPL could then turn around and accept, in which case11

. Now, my cuestion is
l,there would be a binding co=mitment.

12
i

(( 13 whether such an of'er has been made.
;

, :-

!j A I don't recollect any.14

15 g Well, if such an offer had been made, would you'

!
knc,w of it?16

|||
.e .

:
.

17 [ A Yes.,y
.

.. ,.

:[ 18 (. O And you don't know of any; is that correct?
4 i:
. -

19 4 A I can't recollect that there was any. You know,e
-

! h'
8 20 i there was a lot of discussion -- and it goes back four or
,

|
!| 21 ,five years ago -- about involvement in -- three, four and

E
22 five years ago -- about involvement in additional nuclear.

i nd it was some of those discussions that led to the23 A

- 24 . Crystal River participation.
(5Y !..

25 4 I know there were sono discussions about being able
!

i
;

- |
.

. , _ . _ _ . - _ . _ -. _ . .
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'

|,

1 !Mr. Morgan, dated October 5, 1979. And it's from Mr. Carl B.' I

I : 1

.

.

2 p P6:ter, who is a partner of R. W. Beck and Associates. I .

'

. !. -i

3 believe that on page three, Mr. Porter esti=ctes -- if you |
'

,

4 .would build a line by yourself -- it would cost you $2.8 |

5 'million. Do you have any different understanding now?
:

6 A No. ;

i! (Whereupon, the instrument last-above referred to7
.

S ' was marked for identification as Claimants' Exhibit No. 16.)
|

9 BY MR. BOOKNIGHT: |

10 0 Mr. Porter also says that if you were to install

11 j the line, that in 1982, you would save approximately
c

b12 S400,000; and those savings would increase, and would amount
:

!I 13 to approxi=ately -- or in excess of -- 51 million by 1986. ,

- 1; j
- .

14 Is that your present understanding that could be realized,
'

I

15 'the savings that could be by constructing this line?
f

L

16 k YOS. .

i
'

17 O All right, sir. How are you going to save this

.I;

15 imoney?
t

|

'[ L To the purchase of electricity ct lower rates than19
.

.- 20 hcan be generatec, anc electricity can be generated by the
5 i e

f-

.

', City of Tallahassee.21

3 f,

22 U B From Georgia Power Company?

23 L That's my understanding, yes, yes.

' t24 O Anybody else? ,

.

25 A Anybody else.that we would purchase from? i,
.

I
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| i
i

1 O Yes, sir.
t ;

|
'

A Not to my knowledge.
_

2

t

3 ! O All right.
i

u

! '

4 ! A Georgia Power is a part of Southern Company. So, s

i .

1

5 |I don't kncv whether that = cans we buy some other part of the '
.,

s !

6 ' Southern Cc=pany's power.
i

| 0 Have you beer. cf fered some power by the Georgia |7

|
8 jPower Cenpany?

i

I

9 A Not to my kncvledge. ;
B

10 0 All right.

11 A There have been discussions with Georgia Power --'
i

,

'

12 . Florida Power -- as I mentiened a couple of times earlier l

i '

|itoday. |-d 13 i
1 i-

"
14 12. JACOBS: Ic this the file copy? Is this the .

j 4

'

I:i file ene?15
l-
h :

'

: 16 b 3. SOUEF5GET. Tha'.'s the ens that Ues ?.n on-
!: |

| 17 ( files. .

[ .
.

{ 18 ISY MR. BOUENIGHT:
'

I.
i

4
.

19 i- G I believe ycu said just a moment agc, Mr. Elenan,
i

.

[yousaidscms-hingthatindicatedtomethatyouwere ,{ 20
i3 j:

.! 21 'iweighine censtructine this transmission facility possibly
I

i .

jagainst participation in the-Florida Pcuer Corporation coal !22

23 units; is that correct?
! I

-

i

A Acainst Ficrida Power coal units?24 o
;-.
'

I

25 0 Yes, sir. !

!
i,

: '
i

i i

1, ,

|
. .- --a.-- _ _ . - - . , . , - , . - . _- . - . . _ . - - - . - , . ,,_ _ :..
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I !
,

! L Those are both projects that are under considera- f1

,a !
'

2 tl'on by the City of Tallahassee. Any and all prcjects are !

!

3 |being reviewed, any and all opportunities. That includes i
i i

|FPC coal units, Vogtle one and two through FMPA, Georgia |4 ;
'

!
.

5 ' tie line, Jackson Bluff hydro-electric dan, and all the
i

,

I
6 others that were referenced earlier.

i
.

7 G Is it your understanding that all these alter-,

!

S natives are available to you, if you choose to avail yourself
i
1

9 iof them; is that right?
!

10 A Yes.

I
O All right. What kind of centractual relationship11

,

12 'does the City of Tallahassec have with FMPA? i
i :
I .

p 13
'

A I don't know that I can explain that to you. The
'

!

14 City is a mcmher of FM7A. Beycnd belonging to FMFA, we have
g

18 .cntered into, recently, the agreements regarding the ;

1

15 ! feasibility work leading te~ard these five projects thst I !
i i

17 (spoke to earlie
| i
n

18 !; 0 All right. Nev, by member of FMPA, let me put it |
li i

19 this way: Eas anyone discussed with you the possibility that ,

t .

20 I!the City would be asked to execute a power supply contract
:

21 with ynpA7

22 ! A I think so.
I

;

! i
23 ; O Has anyone showed you a draft of such contract? |

!,

24 ! A I don't remember that.
;

,

25 g well __ ;

.

i i

- , - _ . . .



I

APPENDIX Q

_ . _ . .. - - _- - .. . . - - . . . - _ . . . . -. . . . . .



W --

APPENDIX Q

Volurac Sc., 3| -

OFFICI L d i ENOGRAPHERS' REPORT
-

BEFORE THE

1

FEDERAL POWER COMMISSIONy
,F

'1
,

. '

gq
'

SUSJECT'
,

In the Mattor of: i

FIO?.IDA ;-0:CR & I,!CZ CO"F.Uf'

JCCICT 2:0, 3-9571

17.D025 I A!O II}

|

i
e

I:cid at ifashingtca;. D C.

[
Wednesdcj, Jur.e 29, 1977

'
.

'

i n

ii

' 1

PAGES TO

l

N .,
.

I Columbia Reporting Company
'

.

CFFICI A' REPORTERS

300 SEVENTH STREET, S.W.*

WASHINGTON, D.C. 20024
-

TELEPHONE $ 54-9050

- - + - - - - - - - - - . . . . - - , . _ , , , . . . _ _ _ , _ , , . , _ . , _ _ _ _ , . _ _ _ . . _ _ _ _ _ _ _ _
' '~_Ty

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _
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!
'

(FPC - FLORIDA POWER & LIGHT COMPANY, DOCKET NO, E-9574 (PEASES
,

I & II), Wednesday, June 29, 1977 at Washington, D. C., Volume*

2 1
~ SSEIEEIS

3

WITNESSES DIRECT CROSS REDIRECT RECROSS
,
'

.
_

y
_ John V. Little 365 384

j, o !
, .

A I Thomas L. Jones 476 510 518 523
5 0

| 529 545
554~

7 |=
~:
- ,

~

8 i
- PREPARED DIRECT TESTIMONY OF PAGE

o
| John V. Little 368~

10
o

EXHIBITS IDENTIFIED IN EVIDENCE''

,,
., ..

v.

h 12 |
Staff 1, 2, 3, 4, 6, 8, 9 and 10 362

S

13 |Vero Beach 1 3664

yt

367
3 4 | Vero Beach 2
-.>

0 I'" Vero Beach 3 367
ig

Citizens 9 544
16

17 i
i ITEMS BY REFERENCE:
I

s 7mi -

5 ), Item B - Form 12 filed by the City of 390~ ~ '

' Vero Beach for 1976 ;:- ,o
1~~

5:
1 *.
z: 20
IE RECESSES:
Gi
i 21E Morning - 437

22
con - 473

23
Afternoon - 506

54424
_

I25

I

I |

0
.

- - . - - - - - , , . , , . - , - - . - - p - -- ,-
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al8 1' that in the process of beginning ou engagement we under-

2 took a rather extensive field trip to look at the physical

5 facilities, to look at them, ascertain the way in which they are
4 maintained, just physical observation, and those kinds of

5 things would indicate to an observer that this is an organiza-: ;

$ i

6 tion that can handle a transmission and dis'tribution system.:
.

- 7 This is a judgment.

i 8 | Q I refer you to B-1, Item 4, Schedule 6-3, page 55.
i

9 ! That Item 4 reads " Arranger 4nts would have to be made for

10 wheeling of power if the system on which the project is built,

r
e

j 11 is not adj acent to Vero Beach. Wheeling will add additional
:
.

j 12 costs to incoming power. No current wheeling options are
i
t 13 available.";. . .

I
'

14 As to that last statement, can you tell,me on what you

15 bate that conclusion?

16 A Comments from the City.

17 Q Do you racal_ what the nature of those comments was?
_.

j la A I think it was probably a simple question and the
:

| 19 answer.
!
; 20 Q Do you recall whether they said they could not
3

21 obtain wheeling services? Is that essentially what your
.

22 recollection is?
|

-

,

- 23 A I think it is accurate as stated, that at that,

|
j
'

24l , time, b..ed on our conversations with the City, no current
j

| f25' , wheeling options were available.
i i

7

, . . . . . _ _ . _ _ _ _ _ _ _ _ _ . _ _ _ _ _ _ . _ _ . - _
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1 We did not circulari=e utilities in the State of.

fi Florida and csk "w:uld you be willing to wheel power to the

City of Vero Beach and if so what would it cost?"

! To whom in the City did you speak? Do you recall?
.

i A I think it would have been Mr. Little,
e :

,

f MR. REITER: I have no other questions .

PRESIDING JUDGE: Mr. Spiegel, are you ready again?

MR. SPIEGEL: Yes , Year Honor. I have a few questions.
;

REDIRECT EXAMINATION
*e

' ' BY MR. SPIEGEL:
.. .

__

li Q Did you indicate that you wanted to correct something
_e _-

l'j that had been said?i

::
..

1* A Yes. Thank you.
.

_

l '. I said earlier on the record that I was aware of no
:. .

15 direct communications between our firm and Florida Power &

15 Light. It was pointed out to me that we did receive from tha
: |

- -

17 | Florida Power & Light Company -- and this was addressed to
..

le Mr. John Little of Ernst & Ernst, so this gets a little 1

E'
19 confusing. Mr. John Little is one of the consultants we

i
- ;

-

1

20 | employed on this engagement, who is with our firm, and the
.. I

21 material transmitted directly to Mr. Little, which also went
:" i

22 to Mr. John V. Little at Vero Beach and to Mr. Nason, are
b

23 rate calculations and const: tion levels and rate schedules
-

24 we used, for Florida Power & Light, that we used as input. I
v'

25 wanted to make sure that I was correct. It was transmitted as

e .;
O

__ _ , -
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f.l F. He'ho Jr. !,. , .

...,.....,3...... t...rm .3 .

Awiva:wen e.e,

.

April 3, .19/5

Gainesvillo/Alachua CountyRegional UtiliticsP. O. !!c:: 190
", .._ .

Gainesville,7 Florida 32601
Attention Mrg 'o b'' r t E .

blic UtiliticsRoundtrca, Gcneral Manargeri o. '

i
Re: ,

!;uriana ry oC 1:xpreur.ioa:-:
I:ucle.2r tin.i tand Alloc.shion - Cryn'al1:o:e rcu t 'of

itiver No. t
-

Gentlemen : -

.. .. _ ____ . *

We wich to take this oppo
you r c::ptennion of interest 'in prtunity to thitnk you for

I

our Cryutal !!ivor No.
recew, he ninteen expression :3 Nuclear Unit..: r t i c i.pa ':i ne

n oty r e v.i c w a rt i
We .l .hyn.nt.

uhtch we -

i '

ed and have appli.cd c0 intorest
.

formula net- .

Attached is a suinma tionforth in our letter of Jathe allocation
19s5.

n':crv 20,'
'

'I'ho to we re no c...pren :icns
.

Wanurativo combustion turbineclote I:.72 ry ; nil-Cifed unitof inter.~;t fo: the An-
!
I

or f- br -, n. tury o_
-

Gcueratora.
Fii: 21 l y, we are ntil1 in th

~

En: e.:pecuci.ons oC intercat c procer.s of e .tluatinc
'

.

t he I'm0' c Muc t car Project
.

which wo. recc;v< d on ~wtll e n Co r,a YUM , U n i t a iM .

oC ini., ec::t at -a later da tetcUurdin9 the ou tcon:e of1 .w d 2.
1I'pres.:ionn

thene.cnn
.

Vcry truly you .,
,

r . '

, s.
'

J ., .

I g
~ ..

MPl!.J r : b j
, ,,.

.

09643
.

h )! .'dLfI'/k f. $ (*,*g* p| Q:gg,ry g |J Q (
, p g ,, , g,Q

,, .
'

___--"'' _.--~" - _ - -
g
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:;I :::!N t =. .

1; :i';-;: .*:irns:; a ,..

.

, . , g |gr;1 K .T**

,

c: Int:TAl. Itivi:: ,t.

.

.:
.

10::pren:iion ofs

Sy_s ten Interent ':- Allocation
M_a::iinuta *a

' flin t m.:r.: apt >ror. .
*

flh*.

Alachua, City oC
0.6430 0

Bartow, City of 0.0739 0.6
,

-4.4750 0
Dushnell, City of 0.5141 4.2

0. 2 0:10 0g Clowistor:, . City of 0.03.t.1 0.3
1.8200 0

Cainesvillc/A la ::ho n, Co . 0.2091 1.7
3 Regioraal Util.4

Board.1

i, 10.0000 0 1.1487 9.5llomes tead , 0:'y of2

6.0610 6.061G
Jacl:r:onville I: loc tric

0 0
AuthorityI 10.0000 0.60t'

KinsJ raraee 1.1487 9.5:

i 5.8790 0 0.6753 5.6I.ecsburg, City ofi

6.0000 0
r:c .- 0.6984 5.8. Smyrna !!cach Util.

. . Commisnion
4.1576 0

Ocala, City oC 0.4776 3.9
10.0000 0

Orlando Util. 1.14|:7
Cc.a. 9.5

10.0000 0Sebr.ng Util. 1.1487
Com:a . 9.5

3.3210 0 0.3815 3.1Semino3e Electric Coop. 10.0000 0.1000 1.1487 9.5Ta l la hn r::ce, Ci.ty of
10.0000 0

1.14 fl 7'.li l l j u to n , City of 9.5
0.3890 0 0.0447 0.1

Totals - AJ' i::: pre:v: ion:. 93.1136 -

Totale, with IIc:nes tead
-

-

deleted
87.0526 -

0.9999 H2.6e
o +

.e.
.

d l .I o CO t .i ')U f o rf".ul a )

479844
,
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IN THE UNITED STATES DISTRICT COURT1

IN AND FOR THE SOUTHERN DISTRICT OF
.

FLORIDA, - MIAMI DIVISION? 2

3 CASE NO. 79-5101-Civ-JLK

4 THE CITY OF GAINESVILLE AND :

THE GAINESVILLE-ALACHUA REGIONAL : .

5 UTILITIES BOARD, THE LAKE WORTH :
UTILITIES AUTHORITY, THE UTILITIES : .

6 COMMISSION OF NEW SMYRNA BEACH, a

THE SEBRING UTILITIES COMMISSION, :
I AND THE CITIES OF ALACHUA, BARTOW, a

FT. MEADE, HOMESTEAD, KISSIMMEE, s

8 MT. D3RA, NEWBERRY, ST. CLOUD, a

VOLUME ISTAR $$ AND TALLAHASSEE, FLORIDA, a

9 :
Plaintiffs, a-

10 g

v.
11 g

FLORIDA POWER & LIGHT COMPANY, :
12 :

Defendant. -

13 : ..

----------------------~~-------------x
14

-

15 15th Floor Conference Room
Southeast National Bank Building'

16 Miami, Florida .

,

Wednesday, 1:40 p.m.
17 April 22, 1981

18

19 DEPOSITION OF HENRY CLAY PETERS, JR.

20

Taken en behalf of the Defendant before
, g

Joannie Fieger, Court Reporter, Notary Public in and
22

for the State of Florida at Large, pursuant to
g

|

Notice of Taking Deposition.
-

24 _

. *~- ______g ,,

|
lZOYLUCK & GRAPES

0
1642 ALTRED 1. duPONT BUILDING

'

--- -- - _ _ _ _ _ _ - - - - _ _ _ _ _ _ _ aiixume* ne_ _ _ _ - ___ _ _ _ _-
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Pegggggogition |

1,
.

'

o
1 Phase. I

v(' 2 I remember we had one at Biscayne.
1

I

3 Seemed like we had two at--around South Dade High
|
|

4 School somewhere we put in at a later date. |
!

5 g Did you from 1970 until the time that
,

!

l'

6 the existing interconnection was put in place continue '

7 to use these ties on a firm basis to purchase power

8 from Florida Power & Light Company?

|
9 A We used them on a firm basis. |

!

10 g Did you purchase a fairly substantial |
l

11 amount of energy from Florida Power & Light through

12 these ties?
!

.

13 A I can't recall what we had purchased

14 through them. I don't have those figures.

15 g During this period from 1970 until the

16 existing interconnection w.3 installed, can you ever l

17 remember an occasion when you desired to purchase
'

,

18 power from Florida Power & Light Company on the basis.

19 that we've been talking about; tho firm basis to

20 serve portions of the city'_s load and when you were
,

' 21 unable to obtain that power?
,

22 A Are you getting at when we was given
_ _

23 the ,SR' rate?,
__ .. .. .. ..

- -
. _

I 9. . ,. .Let. me ,ask. yo.u. this : You have, ; ., _ g , .

._. . .....,,. ,
..- - . . . . . . .

de,scribedjurc,h,ases_ ,that ;the. . city. was. making on , a. . _4 _-
.

__. _ _ _ _ _

ZOVLUCK & GRAPES*

1642 AOaiD'l duPONT BURDING
MIAMI. P.ORIDA 33131

- - - - - - , - - - - _ , . _ _ _ _ . . _ _ _ _ - . , . . . _ , _ _ _ _ , _ . . , . _ _ . . _ . . . _ _ _ _ . _ . , . . . . _ _ _ _ . . _ _ . . _ _ . . _ . . . . _ _ _ - . . . _ - . . _ _ . _ . - .-
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*

.
.

o
1 firm basis which were going on in 1970 when you

2 as'sumed your responsibilities as acting utilities
3 director which continued. Do you recall the rate

4 schedules on which these purchases were being made?

5 A I can' t recall exact _ dates on when

6 Florida Power & Light gave us ut.e SR rate. I knew

7 previously to then it was on what they call the WH
8 rate, I believe. Sometime along the line they gave us

9 the SR rate, but I can't remember when.

g Up until the time that the existing10

II interconnection was' installed, did you ever try to

12 purchase power under the WH or the SR rate or try to

( 13 purchase more power under those rates and have
14

- difficulty in obtaining that power?

'

A More power other than the three ties? t

1

16 , g Yes., sir, or more power through the |
d

three ties.*

A Not that I recall. Seems we had a*

| 19 limitation on each tie, and that was probably the
|

reasons that that's all they would carry.

21
4 That's all it would carry electricall,'?

'

22
A Right.

1

23 g would you describe these ties that we |

24
-

'- have been talking about as interconnections? |

'- o 25
| A Thc three ties? I,

l

ZOYLUCK & GRAPES
1642 ALFRED 1. JuPONT ButLDING#

,

MIAMt. FLORIDA 33131-- ~. . _ . - . .. , . - , _ - _ - , - - - - - . - - - _ - - - - _ . . . . - _ - . _ - . - - - . - . .-
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' POTPOR DP T

UNITED STATES DISTRICT COURT
rd OCTI 31981 SOUTaEaN DISTRICT Or rLORIDA'

hMN4 CASE NO. 79-5101-Civ-JLK
| Lowenetcin, Newman, Reis,

Amdad # M'

F~,ORIDA CITIES, ORDER DENYING MOTIONS FOR
SUMMARY JUDGMENT ON PLAIN-

Plaintiff, a TIFF'S GAS CLAIM AND GRANTING
DEFENDANT'S SUMMARY JUDGMENT

vs, a MOTION ON PLAINTIFF'S NUCLEAR
4- ACCESS CLAIM

F.4RIDA POWER & LIGHT CO., a
4

* Defendant. :

i _,
8

;

;

''his cause came before the Court on motions for summary judgment'

on plaintiff Tallahassee's nuclear access and natural gas claims.

There are three motions before the Courts defendant's motion for

sus: nary judgrant on plaintif f's nuclear access claims defendant's

r.stion for summary judgment on plaintiff's natural gas claims and,

4 plaintiff's. cross-motion for summary judgment on the same natural

gas claim. These motions were made pursuant to Fed. R. Civ. P. 56.

In essence, plaintiff's natural gas and nuclear access claims

allege that defendant's actions have injured plaintiff and violatedi

the federal antitrust laws. In the natural gas claim, plaintiff

alleges that defendant conspired with a natural gas supr*ier and a

natural gas proCucer to reduce the quantity of natural gas supplied
e to plaintiff. In the n"tiear access claint, plaintiff alleges that

}
}

defendant has blocked and continues to block access by plaintiff to .
!

; nuclear-generated electricity and the associated benefits that

| result from participation in nuclear power production. The natural

. gas and nuclear access claims are conridered separately below.

I !

1 The Natural G.s Claim

This claim primarily involves four entities: Florida Gas and*

! Transmission Co. (FGT), the alleged exclusive pipeline supplier of

natural gas to peninsular ~ Florida; Amoco Production Co. (Amoco)',i

a prcducer and seller of natural gas and the major supplier of'

| 3

f natural gas to FGT; defendant, Florida Power and Light Co. (FPL),
)
| a p.:blicly-owned utility;-and plaintiff, the City of Tallahassee,
I

'

Flcrida. The events which gave rise to plaintiff's natural gas

i

.

{
- .:y

,. ._ . . . . . _ _ . . _ . . _ ~ . _. . - _ . _ , . .m. _ _ - .i,.. . - . _ _ .;-.., . - - - ,_.r. . _ , . . . . . - . , , ,
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et

claim against FPL may be summarized as follows.

In 1964, Amoco and FGT er.tered into a twenty year warranty

gas supply contract. The following year, Amoco and defendant

entered into a twenty year warranty gas supply contract (the MMBTU

contract). The Anoco-FPL agreement allowed either party to

legally terminate the agreement in the event that the regulatory

permits necessary for the execution of the contract were not ob-

tained within a specified time. A regulatory delay occurred, and
4

as of January, 1967 Amoco legally cancelled *,ne contract.

In the mid-1960's, defendant contracted with FGT for the

transportation of natural gas. The contract required FGT to

ohtain whatever regulatory approval was necessary to transport

defendant's gas, and for FGT to keep defendant informed about

"all contracts, authorization, permits and approvals which may

affect the transportation of defendant's gas." National Gas

Transportation Acreement, Art. II, Par. 3 (Mar. 12, 1965 ).

On March 1, 1967, the Federal Power Commission (FPC) issued

a decision allowing FGT to expand its gas pipeline, but only if

FGT could show the Commission that it had a stable source of

purchaser income. FGT was given a certain amount of time to show

F?C it had such an income.

On March 22, 1967, Amoco and FGT entered into an agreement

which has been referred to as the " banking arrangement." This

agreement, which apparently was not disclosed to the public or the

f Federal Power Comedssion until 1975, modified the existing contract

between Asoco and FGT. It permitted Amoco to supply FGT with

f varying quantities of natural gas instead of uniform quantities
,

as the criginal Amoco-FGT contract required. Plaintiff alleges that
,

this modification was exacted by Amoco as a quid gro guo for the
i

reinstatement of the MMBTU contract hetween Amoco and defendant.

The reinstatement of the MMBTU contract, which occurred in May,

1967, apparently enabled or facilitated compliance by FGT with thei

j F7C's March 1, 1967 decision.

'

' Seen after the consumation of the " banking arrangement,"

- Aneco shipped surplus gas to FGT. FGT sold some of this surplus

-7-
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1

to its customers, and some to a different supplier. In the early

1970's, as prices rose and gas supplies apparently dwindled, Amoco

reduced gas supplies to FGT. FGT, in turn, curtailed supplies to

its own customers, including plaintiff. Plaintiff had an inter-

reptible supply contract with FGT and thus was subject to cuts in

supply. Defendant, on the other hand, had a non-interruptible

contract'and continued to receive the amount agreed upon in the

reinstated MMBTU contract.

Plaintiff essentially contends that FGT, acting as defendant's

agent, negotiated the reinstatement of the MMBTU contract for

defendant, and that the " banking arrangement" was made with the

purpose of reducing--or had the likely effect of reducing--future

gas supplies to plaintiff. In addition, plaintiff claims that !

defendant's actions wrongfully and tortiously interfered with the

contract rights of plaintiff. |
!Defendant contends that FGT did not act as its agent in

effcrts to reinstate the MMBTU contract. Defendant also asserts

that even if such an agency relationship is held to have existed,

it would be improper to hold defendant responsible for the reduction
,

in supplies from FGT to plaintiff because the occurrence of the Arab

Cil enbargo and the scarcity of natural gas supplies could not have

been forseen in 1967. Defendant further contends that FGT and

Amoco had independent business reasons for entering into the

1967 " banking arrangement," and that plaintiff and others believed ,

i
that natural gas would remain in plentiful supply. :

After careful consideration of the record, the comprehensive

written submissions of the parties, and the oral arguments of

counsel, it is

CROERED and ADJUDGED that defendant's motien and plaintiff's
I

cross-motion for summary judgment on plaintiff's gas claim are

both denied. The Court denies these motions because it finds that
there e:<ist genuine issues of material fact, the resolution of

;
.

which are integral to a judg" ment as a matter of law. One such!
I

cc troverted fact is defendant's participation in, or inf'luence

| crer, the 1967 " banking arrangement." Whether defendant did in

-3 -
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|

fact conspire with FGT and/or Amoco through the " banking arrange-

ment" to deprive plaintiff of a portion of its natural gas supply

is a question that simply can not be satisfactorily resolved

based on the existing record. It is clear, however, that the

issue of agency is far more concreth than the " mere suspicion"

alleged by defendant. Plaintiff supports its agency theory by

referring to an agency provision in the MMBTU contract between

Amoco and defendant, an agency provision in the Gas Transportation

Contract between FGT and defendant, testimony by Amoco's Harold M.
1 2

Hawkins, and an internal memorandum of defendant. The Court
.

simply can not conclude on the basis of this evidence, in addition

to the apparent incentives for defendant to reinstate th.e MMBTU

contract, that no genuine issues of fact exist with respect to the

agency theory.

Other facts remain at issue. One such fact is whether the
" banking arrangement" had the purpose or likely ef fect of diminishing

gas supplies to plaintiff. The existence of this and other disputed
material facts, which, if proved, may lead to a violation of federal

law, require this Court to deny summary judgment on the natural gas

claim.

The Nuclear Access Claim

The facts which gave rise to this claim are briefly as follows.

Defendant's first nuclear generathy plant, Turkey Point No. 3, began

| operation in 1972. Defendant now owns and operates three nuclear

generating f acilities -- Turkey Point Nos. 3 and 4, and St. Lucie'

! No. 1 -- and is constructing a fourth facility, St. Lucie No. 2.

These units presently provide 29% of the total amount of electricity
;

3

! produced by defendant and, when the fourth unit is completed, will
!

have cost defendant in excess of $1 billion, 650 million. Defendant

.)
asserts that these nuclear facilities are extremely cost efficient

,

!
,

! 1. See plaintiff's memorandum in support of its motion for
summary ju3gment (Motion) at 10.

2. Id. at 10-11.

3. Af fidavit of Robert Gardner (Gardner Af fidavit) at 7.
|

9

'

l. .
-- . , . .- -. - , - - -,:
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4

prefucers of electricity.

Plaintiff owns a share of Florida Power Corp.'s Crystal

F.iver No. 3 nuclear facility but does not own, or deal with, any

cf defendant's plants. Plaintiff claims that when it notified

defendant in 1976 that it was interested in participating in

defendant's proposed South Dade nuclear facilities, the request

was flatly denied.

I Plaintiff contends that defendant has a legal obligation to

'

provide plaintiff with access to nuclear generated electricity for

the following reasons: defendant is monopolizing the market of

nuclear. generated electrical power; defendant acheived and is

taintaining his monopoly through anticompetitive means; de'endant's

behavior has denied plaintiff access to economies of coordination

and scale, the benefits of nuclear power production in general,

and the ability to compete effectively with defendant; and defendant's

dereleprent of nuclear power was not innovative or undertaken alone

and therefore is not defensible under judicial precedent. Plaintiff

further contends that defendant is obligated to deal with plaintiff

because defendant's nuclear facilities constitute essential facilities
5

under a " bottleneck theory" of monopolization.

Defendant maintains that even if it concedes for the sake of

argument that nuclear-generated electricity is a separate market,

that plaintiff is a competitor of defendant, and that plaintiff's

lack of access to defendant's nuclear facilities has denied plain-

i tiff the ability to compete effectively with defendant, defendant

.still has no legal obligation to share nuclear power facilities

[ acquired through business acumen.and various efficiencies with an

entity that simply did not have similarly insightful business judg-

cent. Cefendant contends that plaintiff's claim is also defective

because: plaintiff's request for participation occurred only in
,

f 1976, after defendant had assumed substantial risk in.conetrn< ting

and cperating its nuclear facilities;. plaintiff's expressed interest;

!
4 _ _ _ _ .

4. See'" Memorandum of Florida Power & Light Company in Support
cf Mction ?or Summary Judgment cf City of Tallahassee's Nuclear Access~

C*ain" (Def. Memo) at 3.

5. " Florida Cities' Answer to " Motion to'FPL-for Summary'

.udgment of City of Tallahassee's Nuclear Access Claim" (Answer) at 113.
,

-5-
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in participating in defendant'ssfacilities aansists only of a desire to

have the " opportunity to consider" participation; and defendant

is using its nuclear facilities only to supply its customers with
electricity, not to injure plaintiff.

After careful consideration of the record, the voluminous

submissions by the parties, and the' oral arguments advanced by

counsel,.it is

ORDERED and ADJUDGED that defendant's motion for summary

judgment on plaintiff's nuclear access claim is granted. This
Court recognizes that in considering a motion for summary judgment,

it "must construe all pleadings liberally in favor of the par *

against whom the motion is made, and [that] the motion should be

granted only where the moving party is entitled to judgment as a
matter of law and the record clearly shows that no genuine issue

of material fact exists." Dassinger v. South Central Bell Telephone

Company, 505 F.2d 672. 674 (5th Cir. 1974). In the instant case, a
liberal construction does not save pleintiff's nuclear access claim

from summary judgment.

Plaintiff's claim alleges violations of the Sherman Act, 15

U.S.C. $1 et. seg. Plaintiff argues in its response to defendant's
6

summary judgment motion, that its claim under S1 of the Sherman
7

Act, 15 U.S.C. 51, survives a motion for summary judgment. The

Court disagrees. Section 1 bears on all contracts, combinations or

conspiracies which unreasonably restrict competition. There has

been no showing whatsoever by plaintiff that evidences the existence,

of any such conspiracy, combination, or contract. Defendant apparently

sold nuclear generated electricity only to its own customers prior
to a recent sale translated pursuant to a settlement agreement with

8

the Nuclear Regulatory Commission and the Department of Justice.

Apparently, no other sales to non-customers have occurred. The one

sale, particularly given the circumstances under which the sale occurre

surely does not indicate a combination or conspiracy in restraint of
trade. Moreover,

6. 3 Answer at 3.
7. Plaintiff's Claim under Section 1 does not appear to be

specifically alleged in its complaint. However, for the purpose
of deliberation on this motion, the Court shall assume a section 1
violation has been alleged.

8. See Reply Memorandum of FPL in Support of Motion for Summary
Judgment o? City of Tallahasse's Nuclear Access Claims (rep memo) at 15

-6-
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1

ecen if defendant voluntarily initiated sales to non-customers

fer purely business reasons, a concurrent refusal to sell nuclear

energy to plaintiff does not by itself support a section 1 claim.

Since the Court further finds that defendant did, in effect, "go

i alone" in developing nuclear power, no Section 1 claim is made

cut.

The,gravaman of plaintiff's nuclear access claim lies under
Section 2 of the Sherman Act, 15 U.S.C. 52. This section prohibits

monopolization, attempts to monopolize, or conspires to monopolize.
A violation of this section occurs if the following elements are shown:

" (1) the possession of monopoly power in the relevant market and (2)

the willful acquisition or maintenance of that power as distinguished

frcm growth or development as a consequence of a superior produ..,

business acur.en, or historic accident." U.S. v. Grinnell Corporation,

334 U.S. 563, 570-71 (1966). Plaintiff's nuclear access claim fails

to establish a state of facts that would meet either element.

A. Monopoly Power

The Court finds that the relevant market for purposes of

Section 2 analysis is not nuclear generated electricity, but

electricity generated from all sources, including such fuels as

gas, coal and oil. According to U. S. v. E. I. du Pont de Nemours &

Co., 351 U.S. 377, 396 (1956), "In determining the market under

the Sherman Act, it is the use or uses to which the commodity is

put that control." DuPont decreed that the litmus test is whether
the commodities are " reasonably interchangeable by consumers for

the same purposes." 851 U.S. at 395. Du Pont's directives govern

the instant case. Although nuclear power may be more cost-efficient

than other methods of electricity generation, nuclear generated

electricity is simp 1) one type of electricity production. It is
licely that consumers use the electricity produced without regard

tc the production source. Hence, the interchangeability of nuclear

generated electricity suggests that it should not be treated as an

independent market.

Examination of the electricity market reveals that nuclear

generated facilities produce but a small share of the total amount

.

.7.
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of electricity generated. Even defendant, which operates three
nuclear facilities, obtains only 29% of its electricity from ,

nuclear power. !!oreover, defendant does not control all the
nuclear facilities in close proximity to plaintiff. The Crystal

River facility and Georgia Power's Vogtle nuclear units are two

examples of facilities now owned by defendant.
Under du Pont and Grinnell, monopoly power exists if an entity

controls the price or competition in the relevant market, or owns
9

a predominant share of the relevant ' market. The Court does nets
'

find that defendant has monopoly power as defit;ed by du Pont and /

Grinnell. Therefore, plaintiff's Section 2 claim must fail.

B. Willful Acquisition of Monoholy Power vs. Business Acumen

Even if defendant is deemed to have monopoly power in the
,

relevant market, plaintiff's Section 2 claim still fails. Basically,
.

the Ccurt finds that defendant's acquisition of nuclear generating

facilities occurred as a result of its business acumen, and is

therefore protected under the second element of a.Section 2 claim.
The Court finds that defendant did not engage in anticompetitive

acts in acquiring or maintaining its nuclear facilities, that
defendant's facilities are not bottleneck resources, and that

plaintiff has not shown a firm interest in or need for access to
defendant's facilities. Plaintiff's attsmpts to controvert these

f acts have been unconvincing.

'
JBusiness Acumen

Plaintiff claims that defendant's nuclear facility acquisitiobE
,

were not due to business acumen. Rather, plaintiff asserts that

government assistance, concerned action, and a cautious, risk-sverse

approachtonuclearpowerledtodefenfant'sacquisitign'ofnuclear
facilities. Plaintif f supports its assertion that deferidant did not

"go it alone" in developing nuclear facilities by pointing,to_the
,f

, existence of a joint study group of which defendant was a member,

/

9. See 351 at 380 and 384 U.S. at 571. j .

' ,

t
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and the contention that defendant's units were "ef fected by
10

coordination." The Court believes that plaintiff's evidence
Plaintiff's6:es not rea,sonably allow an inference of joint effort.

attempts in its Answer to describe other concerted activities

participated in by defendant also do,not warrant the cenclusion of

joint developrent of nuclear facilities. It is to be expected
that an entity as large as defendant, in a business as' interconnected

as electric power production, would interact with other power producers
and even seek out advice. It is inprobable that defendant would be

able to, or would want to, literally "go it alone." It thus is

unfair to look upon the interactions presented to the Court as avidence'~

4

of concerted activity, particularly given the size and complexity of* ' ,

i a project such as a nuclear generating facility.

.

A further indication that defendant acted alone in constructing

and operating its nuclear facilities is the Court's finding that
defendant assumed the risk in the construction and operation of its

|
/*

nuclear facilities. There has been no contrad.ictory evidence showing

that defendant did not assume such risks or that the risks were not
substantial. Plaintiff contends that although nuclear power production

- ,

may involve some risks, the risks were taken by " pioneers" and not,- -

11f The extensive outlay of capital required to constructa
defendant.

. . r

a nuclear facility, combined with the uncertain acceptance of nuclear"~

~ generated power, indicates that the risks assumed were substantial.~

. -
Defendant's assumption of substantial risk and its individual

foray into the nuclear facility business leads this court to con-
- clude that defendant's acquisition of nuclear generating facilities+.

As stated inwas simply the result of sound business judgment.
f j,

Berkey Photo, Inc. v. Eastman Kodak Co., 603 F.2d 263, 176 (2d Cir./'

5,'

1979), "tal large firm does not violate 52 simply by recping the

competitive awards attributable to its efficient size..." Hence,
'

U ' 10. Statement of Mr. Jablon, counsel to plaintiff, at hearing
- cn September 30, 1981.',

11. The Three Mile Island disaster, however, is evidence of
,_ -5 the on-going risks of nuclear power production. Millions of dollarse

,

are surely lost when a facility lies dormant, whether the reason be
a breakdown or a denial of regulatory permission to operate.

.

4
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although we find defendant's reliance on Berkey to be misplaced,
plaintiff has not shown that defendant's propitious investments

in nuclear power was anything but the sound business judgment of
a large firm.

The Court also agrees with defendant that plaintiff's
"public domain" argument is irrelevant te the Section 2 Sherman
Act. analysis. The presenct of the Atomic Energy Act Amendments

of 1954, P.L. No. 83-703, 83d Cong., 1st Sess., indicates that

individual electrict utilities may indeed construct and operate
nuclear generating facilities.,

No Anticompetitive Acts

There is no evidence that defendant attempted to block or

is blocking access by plaintiff to nuclear power par icipation.
As defendant has repeatedly stated, it has used its nuclear

12generating facilities to service its own customers. The

recent sale to non-customers was made pursuant to a settlement

agreement and does not indicate any sort of discrimination against

plaintiff, Plaintiff's unsuccessful effort in 1966 to join the
Florida Operating Committee has not been shown to have been due to
illegal or improper sscle flexing" by defendant. Rather, it is

13noteworthy that plaintiff was subsequently admitted to the Committee.

Cefendant's 1976 refusal of plaintiff's request to participate in
defendant's nuclear power production, moreover, has not been shown

to be anything but a sound business decision. As defendant argues,
sale of electricity to plaintiff would have forced defendant to

seek alternative energy sources at its own customers' expense.

In addition, plaintiff's allegation that defendant blocked

legislation that would have permitted expanded nuclear participation
is misleading and unsubstantiated. E.C. Shreve, Jr., Executive

Vice President of Florida Municipal Utilities Association, asserts

in his affidavit that the defendant refused to endorse a model
statute patterred after the Georgia legislation which created the

12. See, for example, Def. Memo. at 6, 8.

13. Plaintiff was invited to join the Florida Operating
C =-ittee in 1971. See Answer at 82.

-10-
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::unicipal Electric Authority of Georgia. Mr. Shreve alleges that

defendant's refusal was motivated by anticempetitive concerns.

Shreve does not alleges direct ' owledge that such was the case, how-
.

ever, just that it was his " understanding". There is no additional
evidence that defendant was motivated by anticonpetitive concerns,

or that defendant's actions were not justified by legitimate basi-
,

ness concerns.

The 1976 request raises questions of plaintiff's earnestness

in seeking nuclear power. Plaintiff's request came well after
defendant had begun operation of a nuclear powes facility. The

request only consisted of an " opportunity to consider" purchasing
a share of defendant's facilities or unit power from defendant.

There is no indication that plaintiff had a specific plan or even

had the necessary approval of the govert.ing beTrd of plaintiff,
14

the Tallahassee City Commission. Without such approval, an

agreement of sale would have baen pointed.
I There is also inadequate evidence as to plaintiff's purported

inability to obtain adequate alternative energy sources, or to
enter into nuclear generation on its own. Plaintiff's evidence

simply points out that access to defendant's f acilities would
.

be more economical than alternative sources and would be more
'

beneficial -and economical,-than starting oct on its cwn.
,

l

Bottleneck Resources ,

The Court also finds that defendant's generating units do
I

not constitute " bottleneck resources." Plaintiff has not shown.
that defendant's facilities are riaential to plaintif f's electric

,

] utility systen. Although the essential nature of a facility may

| |
potentially present a factual issue, the only showing by plaintiff

*

|
to this effect has been that access will simply improve plaintiff'si

'

j existing electricity sources vis-a-vis defendant.
} In summation, plaintiff has failed to establish the existence
,

i

of a genuine issue of f:ct which would preclude judgment against

it as a catter of law. There has been no showing of a contract,

14. See Def. Memo at 24, Note 4.

i 1

t
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corbination or conspiracy in restraint of trade, that defendant pos-
sessed monopoly power, or, evin assuming that defendant''had mono-

poly power, that defendant acqu2 red or maintained its. nuclear

facilities through other than business acumen. Basically,
,.

plaintiff appears to be seeking the fruits of another's labors

without -justification. Fairness and the law dictate that

defenda'nt should be able to reap what it has sown.

Doin: and ORDERED in chambers at the United States Courthouse,

Miami, Dade County, Florida, this 9th day of October, 1981.

IUDC2 JAME8 MMU M
'

JAMES LAWRENCE KING
i U.S. DISTRICT JUDGE
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