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Harold R. Denton
1Director of Nuclear Reactor Regulation

g 6lOpd3SgEU.S. Nucle.er Regulatory Commission , '

Washington, D.C. 20555 % 'q,

Re: NEPA Review of LILCO's Application
'' 7For An Extension To The Shoreham

Construction Permit 'd) m

Dear Mr. Denton:

On November 26, 1980 the Long Island Lighting
Company ("LILCO") requested that the Nuclear Regulatory
Commission ("NRC") grant an extension to the latest
completion date in its permit for the constuction of the
Shoreham Nuclear Power Station, Unit 1.

The decision by the NRC on LILCO's applirmi ' Jn is
subject to the requirements of the National
Environmental Policy Act, 42 U.S.C. Section 4321 et.seg.
("NEPA"), which supplements the NRC's other statutory
obligations.* Pursuant to the regulations of the
Council on Environmental Quality governing the
procedural implementation of NEPA, agencies must
implement the NEPA review process as early as possible
in the course of decisionmaking.

Hearings on LILCO's app 1' ition for an extension to
the construction permit t"Cl-) m e about to begin, yet

*The NRC conducted a NEPA review in connection with
LILCO's prior regi:est for an extension of the Shoreham
CP, dated December 18, 1978.

8110010340 810924 ' heDR ADOCK 05000322 gg |PDR,

1
- - _ - - _ - - _ _ _ _ _ _ _ _ _ _ _



9

3 -2-,

q

r.o NEPA document has been circulated in connection with
this action. SOC urges you to fulfill your
responsibilities under 10 CFR Section 51.50 without
further delay.*

_ Scope of the NEPA Review

Without an extension to the CP, LILCO will forfeit
all rights under the permit to complete construction of
the reactor.

SOC believes that an extension of the Shoreham CP
would constitute a major federal action necessitating
the compliance with NEPA's requirement for the
preparation of an envirenmental impact statement ("EIS")
which fully considers all factors including relevant new
developments and information. See 40 CFR Section
1502.9(c). The Council on Environmental Quality ("CEQ")
has previously interpreted NEPA to require an EIS for
such an NRC decision. Copies of the opinion of CEQ's
General Council and letter to the Attorney General of
the State GE Illinois, dated August 12, 1980, are
attached. At a minimum, SOC believes that the EIS
supplement must address such issues as the safety and
environmental impacts of Class 9 accidents; the impacts
of releases to the liquid pathway; reevaluation of the
suitability of the Shoreham site; and alternatites to
the proposed action, among otners.

Many months have already been lost since laat
November, when LILCO applied for the CP extension.
Further delay in implamenting NEPA for this action will
in turn delay the other proceedings on LILCO's extension
application and could affect as well commencement of
proceedings on LILCO's application for an operating
license.

SOC will take whatever steps are necessary to
insure meaningful and timely compliance with NEPA's
procedural requirements. However, the Coalition wishes
to avoid initiating unnecessary action, if possible. We
would, therefore, appreciate a response from you within
two weeks indicating what plans and schedule, if any,
you have for implementing NEPA in connection with the CP

,

; extension application.

Sincerely,

hu [ - -

3 . D
Stephen B. Latham

t

SL:jo

* SOC raised the NEPA compliance issue in connection with
,

LILCO's application for a CP extension in its petition,'

dated January 23, 1981. However, the matter has never
been addressed by your office.
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EXECUTIVE OFFsCE OF THE PRESIDENT
COUNCli. 0" ENVIRON MENT AL QU ALITY

722 JACKSON PLACE N W
WASHtNGToN D C 200C6

March 20,1980

The Honorable John Ahearne
Chairman
Nuclear Regulatory Commission
Washington, D.C. 20555

Dear Chairman Ahearne-

Section 204(3) of the National Environmental Policy Act (NEPA) directs the
Council on Environmental Quality "to review and appraise the various programs
and activities of the Pederal Government . for the purpose of determining. .

the extent to which such programs anJ activities are contributing to the
achievement of the policy (of NEPA] . . . . " Last year, as part of the Council's
overall effort to meet this responsibility, the Council initiated a study of
the Nuclear Regulatory Commission's regulations and policy on the environmental
analysis of possible nuclear accidents under NEPA. This letter contains the
conclusions of our study. We were assisted in this review by the Environmental
Law Institute, which has prepared for us a report entitled "NRC's Environmental
Analysis of Nuclear Accidents: Is It Adequate?", which I am providing to the
Commission with this letter. The Council believes the report constitutes an
accurate and important assessment of the NRC's regulations and policy on the
analysis of nuclear accidents in environmental impact statements.

The results of our review of impact statements prepared by the NRC for nuclear
power reactors are very disturbing. The dircussion in these statements of
potential accidents and their cnvironmental impacts was found to be largely
perfunctory, remarkably standardized, and uninfornative to the public. Despite
the broad diversity of size, design, and location of the nuclear reactors
licensed by the Commission over the years, virtually every EIS contains
essentially identical, "boilerplate" language written in an unvarying format.
The typical EIS does not consider or analyze the possibility of a major accident
even though it is these " Class 9" accidents which have the potential for
greatest environmental harm and which have led to the greatest public concern.
Moreover, for those accidents which are typically discussed in an EIS, the
potential impacts on human health and the environment are presented in a
cursory and inadequate manner with little attention to public understanding.

Each EIS relies on the NRC accident analysis policy, which has remained
essentially-unchanEed and in interim form since 1971, asserting that " correct
manufacture, design, operation and quality assurance" will provide "a high
degree of protection" against the occurrence of postulated accidents. A
limited range of accidents with varying consequences are discussed. Estimates
of materials released from such accidents, or " release fractions," are
provided. However, based on the conclusion that it is highly improbable that2

serious accidents will occur, the policy prohibits the discussion of certain
severe accidents, the Class 9 events.

.
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The accident analysis in the EIS for the Three Nile Island Nuclear Station,
Units 1 and 2 (TMI), exemplifies the deficiencies of such a narrow approach
to major accidents. Not a single scenario for a Class 9 accident is pro +
vided in the TMI EIS, yet as attested to by Commission staff, a Class 9
accident occurred at TMI on March 26, 1979. The reported releases of radio-
activity from this accident have been low, but the TMI EIS failed to consider
the range of possibilities surrested by the accident.

Typically, public comments, includiag those of other lederal agencies, on the
inadequacies of accident analyses in Draft EIFs receive NRC responses which
simply reiterate the 1971 " interim" acc ident policy. For example, the NRC
response to a Department of Interior comment on the TMI EIS was as follows:

"The Interior Department suggests that a specific study of the
consequences of a Class 9 accident a* Three Mile Island, Unit
No. 2 upon the Susquehanna River should be made. The [NRC]
staff disagrecs with this view. A general discussion of Class
9 accidents has been given in the Reactor Safety Study . . . .

The staff believes, in view of the renote possibility of occ;r-
rence of a Class 9 event, that the environmental risk of such
an event ic acceptably low, and that generic discussion of these
events are adequate."

The past f ailure to discuss the consequences of the full range of potential
accidents and their ef fects undermines the basic purposes of the National
Environmental Policy Act to inform the public and other agencies fully of
the potential consequences of federal proposals and to provide a basis for
informed decisions. Over the years the public and federal agencies have
repea.edly requested the AEC and NRC to consider the severe consequences of
nucleo accidents in the context of the Commission's environmental licensing
reviews. Inese requests for full disclosure have teen consistently rejected
during this period, this Commission's September 14, 1979, decision in Offshore
Power Systems being a conspicuous and encouraging cxception. Given the
increasing public concern regarding nuclear safety and the need to improve
public confidence in nuclear regulation, we believe the time is ripe for the
Commission to depart sharply from the inherited policy in favor of a new
approach stressing full and candid discussion of accident risks.

The Council's assessment of the Commission's statutory obligations to disr uss
fully the environmental effects of nuclear accidents, including Class 9
accidents, is set forth in the attachment to this letter. Based on out review,
we do net believe that the Commission's prior legal justification for severely
limiting the discussion of nuclear accidents and their consequences in EISs is
any longer sustainable, assuming it ever was.

For both legal and policy reasons, we believe that the Commission must move
quickly to revise 4 ts policy on accident analysis in EISs. A ccmpletely new
policy, preferably involving a rejection of the existing accident classification
system, should be adopted. For these reasons, we commend the Commission for
the important steps it has recently taken toward revising its policy in this

_ __ J
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area, especially your decision in Offshore Power Systems to hold a public
rulemaking and to reexamine NRC policy on the inclusion of major accidents , .s

in EISs. We are also pleased to note that in the preamble to its proposed
~ g^ i

NEPA procedures the Commission has indicated that "this reconsiaeration of
pc.'. icy may result in adoption of dif.feren: practices with regard to ' worst - *

case' accidents at nuclear power reactors." 45 Fed. Reg. 13739, 13742
(March 3, 1980).

3

We believe that the new policy should be based on the sensi' ale approach of :1+s
discussing the environmental md other consequences of the full range of '\"'accidents that might occur at nud ear reactors, including accidents now J'
classified'as Class 9. This should include core melt events. In addition,

'

EISs should present the best estimates of the likelihood of such events. '

In order to comply with the disclosure requirements of NEPA, the NRC should
include in tue analyses the likely range of environmental and other conse - ,

quences from severe and other accidents. In describing reactor 7 accidents $-
and their possible effects in impact statements, the NRC should" follow \,
closely the relevant provisions of the Council's NEPA regulations, including
the following provision on " worst case" analysis:

"If . the information relevant to adverse impacts is. . ,

important to the decision and the means to obtain it are ,'

not known (e.g., the means for obt'aining itare"[4 yond s
the state of the art); the agency shall weigh the need for - i

the action against the risk anu severity of possible '

adverse impacts were the action to proceed in the f.1ce I-
'

of uncertainty. If the agency proceede, it shall include
.,

a worst case analysis and an indication of the probabili- '
,

ty or improbability af'its occurrence." 40 C F.R. S 1502.22(b)(1979), s

t,-
The enclosed report suggests eight possible accident scecarios, with certain' {'f '

caveats, for consideration by the. Commission for u'se l'.2 its EISs. They have - s C 'N
been selected because they '' span the range of likely consequences" cf severe}i '

'

'nuclear events. We believe that the use of such analyses could imprete the J i
Commission's siting, design,' licensing and energency planning decisions. )

,

' e also urge the Commission to broaden its range of variables (e.g. , radiak--
\s

/y<

tion pathways) in determining accident impacts, and expana its discussions c *

in EISs of the impacts of nuclear accidents on human health, the natural \
,

environment and local economies. Site specific treatment of data; should Fe'
substituted for "boilerplate" assessment of accident initiating e' vents and 4
. potential impacts, and EISs should be comprehensible to non-technical

$members of the public. * '

Finally,theCommissionshouldpursuetheapproachdescribed$er'evigorously h
,

in order to fulfill to the fullest extent possible the requirements of NEPA
'

~ 3
and the legitimate public interest-in< full disclosure of nuclear plant hr.zards. M
TheCommissionataminimumshould,applytheapproach%escrpedheretopro- 7
ceedings where impact statements have'not yet been issued. Te siso encourage3
the Commissien to consider preparing: supplemental accitientxa'nalyses fer plants '

currently licensed for operation, pa;ticularly for tho'se 1dcated niar high
population centers and those with unique f eatures suggyst2ng higher'; risk. y

%,

'
..
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I pculd be pleased to discuss the Counti: 's views with yr.u at any time.
P. lease let me know hcw we can be of assistance to you in moving forward
in this important area.

Sincerclf,

~ N
,

GUS SPETH
Chairman

.

,
. -

s

Enclosure,

,

cc: Members of the Commission
-
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ATTAClefENT

This attachment analyzes the adequacy under the existing law of the
present AEC/NRC policy on discussing nuclear accilent impacts in environrental
impact statements.

NEPA's Mandite For Full Disclosure

"nder Section 102 of NEPA Congress has directed that

". . to the fullest extent possible:.

1) . . .
i2) all agencies of the Federal f:overnment shall - 1

(C) Include in every recontrendation or report on pro-
posals for legislation and other major Federal
actions significantly af fecting the qt.ality of the
human environment, a detailed statement by the
responsible official on -

(1) The environmental impact of the proposed actior

As recognized by the United States Court of Appeals for the District of
Columbia Circuit, "the sweep of NEPA is extraordinarily broad, compelling
consideration of any and all types of environmental itapact of federal
action." Calvert Cliffs' Coordinating Comm. Inc. v. Atosic Energy
Commission 749 F.2d 1109 1122 (D.C.. Cir. 1971), cert. denied 404 U.S.5

942 (1972).

Thus, NEPA requires Federal agencies to assess morc than simply the
probable impacts of their proposed actions. Fnvironi: ental impact
statements required by Section 102(7)(c) must, at a minitrum, contain
adequate information to alert the public and Congress "tn all known
possible environmental consequences of proposed agency action.' Fnviron"

| mental Defense F.ind v. Corps of rugineers, 325 F. Supp. 749, 759 (E.D.'

Ark, 1971) (emphasis in the original).* Indeed, one of NEPA 's prominent

| *
See also Sierra Club v. _Frochlke, 486 F.2d 946, 951 (7th Cir.,
1973); Han1v v. _K1vindienst, 471 F.2d 823, 836 (7d Cir,1972).
cert. denied 412 U.S. 9081(1973) (agency must consider the increased
risk of crime that might result fron operation of correctional
center and the impacts from "the possible existence of a drug-
maintentance program."): Apoalachian "ountain Club v. Brinegar. 394
F. Supp. 105, 114 (D. N.H. 1975): URDC V. r; rant. _355 F. Supp. 2RO,
286 (E.D. No. Car.1973); Brooks v. Volpe, 35G F. Supp. 269, 276
(W.D. Wash, 1972) aff'd 487 F.2d 1344 (9th Cir., 1973)- Ccnservation

<

_ Council of No. Carolina v. Froehlk>, 340 F. Supp. 222, 225 (M.D.
No. Car. 1972); Izaak Valton League of America v. Schlesinger, 337
F. Supp. 287, 294 at n. 26 (D.D.C. 1971); accord, Monroe County
_ Council, Inc. v. Volpe, 472 F.2d 693. 697 (2d Cir.1972).

.. . . . . .

.
_ _ . _ . . .
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features is the requirement that an agency " acknowledge and consider
' responsible scientific opinion concerning possible adverse environmental
affects'" even where such opinion "is contrary to the official agency
position . Committee for Nuclear Reppensit ility, Inc. v. Seaborg,. .

149 U.S. App. D.C. 380, 463 F.2d 783, 787 (1971)." Natural Resources.
Defense Council v. U.S. Nuclear Regulatory Commission. 547 F.2d 633, 645
(D.C. Cir., 1976), reversed on other grounds sub nom. Vermont Yankee

_

Nuclear Corporation v. Natural Resources Defense Council, 435 t'.S. 519
(1978). As indicated by the Second Circuit, the study and "considera-
tion of special hazards to the public health, safety and welfare are
vital to any impact statement, and numerous statements have been over-
turned for their failure to address these questions." Uatural Resources
Defense Council v. U.S. Nuclear Regulp_ tory Commission. 539 F.2d 824, 843
(2nd Cir. ,1976), petition for rehearing denied, F.2d , 9 ERC
1414, vacated and remanded for consideration of mootness sub nom.
Allied General Nuclear Services v. Natural Pesources Defense Council,
434 U.S. 1030 (1977) (emphasis in original).

The Council's interpretation of this mandate under NEPA is codified in
its regulations, which are binding on all federal agencies. E.O. 11991
(May 24, 1977); 40 C.F.R. 6 1500.3. The regulations contain a special
provisfon for situations in which information is incomplete or unavailable:,

i

"k' hen an agency is evaluating significant adverse effects on the
human environment in an environmental impact statement and there
are gaps in relevant information or scientific uncertainty, the
agency shall always make clear that such infermation is lacking or
that uncertainty exists.

(a) If the information relevant to adverse impacts is essential
to a reasoned choice among alternatives and is not known
and the overall costs of obtaining it are not exorbitant,
the agency shall include the information in the anvironmental
impact statement.

(b) If

(1) the information relevant to adverse impacts is
essential to a reasoned choice among alternatives

j and is not known and the overall costs of obtaining
it are exorbitant or'

(2) the information relevant to adverse impacts is
important to the decision and the means to obtain it
are not known (e.g. , means for obtaining it are
beyond the state of the art), the agency shall weigh
the need for the action'against the risk and se;erity,

of possible adverse impacts were the action to
proceed in the face of uncertainty. If the agency
proceeds, it shall include a worst case analysis and
an indication of the probability or improbability of
its occurrence." 40 C.F.P. $ 1502.22 (1079).

,

-_ _ _ - - . _ _ _ _ - _ _ _ _ _ _ _ _ _ _ _ _ - - _ _ _ - _ _ - _ _ _ _ _ _ _ _ - _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ - _ _ - _ _ - _ _ _ _ _ _ - _ _ _ _ _ _ _ - _ _ _ - _ _ _ - - - _ _ _ _
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The Council was created by NEPA and charFed with the responsibility to
review and appraise programs and activities of the Federal Covernment

I and to make appropriate recomnendations in light of the policy set forth
under the Act. Andrus v. Sierra Club, U.S. , 47 U.S.L.k'. 4676,
4679 (June 11,1979). Accordingly, the Suprece Court has ruled that th*
Council's interpretations of NEPA are " entitled to substantial deference."
Id.

Thus, under NEPA. interpretative cases, and the Council's interpretative,

' NEPA regulations, one of the NRC's most important obligations is to
present "to the fullest extent possible" ($ 102) the spectrum of nuclear
accidents that may result from NRC actions and the details of their
potential consequences for the human environment. The NRC's responsi-
bilities under the Act are further discussed below.

The_Com=ission's Policy on Class 9 Accidents and the Need for Revision

The longstanding policy of the AIC and the NRC in the NEPA phase of its
licensing proceeding has been not to consider ' Class 9 accidents",
meaning those events with severe consequences that have low probabilityi

of occurrence. The Commission's existing regulations regarding the'

content of EISs require staff to discuss only 'the probable impact of
the proposed action on the environment." 10 C.F.!!. 55 51.23(a) and
51.20(a)(1)(1979) (emphasis added). 3esed on what staff perceives to be
" low risk", the Commissian does not require Class 9 accidents to be
discussed in eitaet applicants' Environmental Reports or staff's Elsa,
Such severe accidents are required to be discussed, however, in applicants'
safecy analysis reports. 10 C.F.R. 50.34 (1979).

This policy was first propounded in an Atomic Energy Commission directive
! to applicants, dated September 1, 1971 (Appendix C to the enclosed
; report). The directive explained how the types of accidents included in
'

applicants' safety analysis reports were to be handled in applicants'
environmental reports. Subsequently, the Conmission made the policy
applicable to staff EISs as well. 36 Fed. Reg. 22P51, n. 1 December 1,
1971. The Commission believed that in the "censideration of the environ-

| mental risks due to postulated accidents, the probabilities of their a

; occurrence and their consequences must both be taken into account. It
i

is not practicable to consider all possible accidents . . . . " The
; directive concluded that

"The highly conservative assumptions and calculations legitimately
used for safety evaluations are not suitable for environmearal risk
evaluation, because the probability of occurrence is so low for the
unfevorable c:ebinations of circumstances used. For this reason,
Class 8 events are to be c';aluated realisticelly, and will have

: consequences predicted in this way that are far less severe than
those given for the same events in Safety Analysis Reports, using
conservative evaluations.

.
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The occurrences in Class 9 involve sequences of postulated successive,

failures more severe than these postulated for the design-basis for
protection systems and engineered safety features. Their consequences
could be severe. However, the probability of their occurrence is
so small that their environmental risk is extremely low . .". .

Based on anticipated efforts to assere quality of design, nanufacture,
and operation the directive concluded that

" potential accidents in this class are, and wilj remain sufficiently
eemote in oro*ab21 icy that the envfionmental risk is extremely low.
For these teasons, it is not necessarv to discuss them in Applicants'
Environmental Reports."

The enclosed report demonstrates how the existing NRC policy on Class 9
accidents originated from decisions hastily nade in the ear?y 1970s
without credibJe scientific support. The original policy vst drafted by
AEC staff for the Commission in immediate response to the decision in
Calvert Cliffs' Coordinating Committee, _inc. v. AEC, supra. The staff's
probabilitics for each class of accidents discussed in the directive
were not based on the then-existing accident risk assessment studies
prepared by the AFC.* Even if those studies had been utili*ed by AEC
staff, the conclusions in the directive regarding the consideration of.

Class 9 events could not have been based on those documents since they
failed to toticate probabilities of large nuclear accidents. As a
result, the record fn support of the policy on accident analysis was
virtually non-existent.

More recently, another attempt was made to quantify accident probabili-
ties for reactors -- the Reactor Safety Study, WASH-1400 (October,
1975). However, that report was criticized in a reevaluation by H.P.
Lewis' Rick Assessment Review Group initinted by the NRC. The Lewis
Group conc 3uded that WASH- 1400 did not adequately indicate the.fu1]
extent of the consequences of reactor accidents; that it failed to
emphasize sufficiently the uncertainties involved in the calculation of
probability; and that the WASH-1400 bounds of error on the estimates of
accident segaence probabilities were greatly underestimated. In addition
to these uncertainties critical gaps are present in the NRC's information
pertaining to nuclear accident analysis.' Recently, H.P. Lewis, the
leader of the Risk Assessment Review Group, noted that PASH-1400 had at
least identified .~or tha Commission the relative importance of various
accident types. Unfortunat ely, this had _ not resulted in the appropriate
follow-up research effort. Quoting from his Group's report, Lewis
stated

"'For exampic, WASH-1400 concluded ihat transients, seq 11 LOCA
[ loss-of-coolant accidents] and human errors are importcat con-
tributors to overall risk, yet their study is not adec,ately
reflected in the priorities of either the research or regulatory
groups.' These three items - transients, smell loss-of-coolant
accidents and hunan errors - were the central features of the ThreeMile Island accident." H.P. Lewis, "The Sefoty of Fission Reactors",
Scientific American (March 1980), p. A4.

*
WASH-740 (March,1957) was the first studv earried cut by the 4EC
to essess nuclear power p'. cat 51sk. An update of VASH-740 was
issued in 1965.

.-
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Ted.nical a*.c les;al weaknesses in the policy's foundation, discussed
i nore fully fp ete ELI report, would of therselves require a change in

the NRC's stand on accident analysis. However. new developments make
the need for a policy revision even more (c:pr!.'ing. Significantly, the
NRC staff found that:

"the accident at Three Mile Island 1, ** 2 involved a sequence of
successive failures (i.e., small' break less-of-coolant accident and
failu e of the emerFency core cooling systen) nore severe than
those postulated for the design basis of the plant. Therefor <, we
conclude that the accident at Three Mile Island was a Class 9event." Matter of Public Service Electric and Gas Co. (Salen
Nuclear Generating Station, Unit 1) Docket 50-272, 'NEC staff
respense to questien no. 4 ci the Aton.ic Safety and licensing
Board" at 3 (e:phasis added).

The President's Conr1<aien en the accident at Three Mile Island made thefurther finding that
"

the probability of occurrence of an accident liic that at. . .

Three Mile Island vas high enough, based on UASH 1400, that since
there had been more than 400 reactor years of nuclear power plant
operation in the United St ates, such _an accident _should have been
_ expected during that period." Repori of the President's Commission
on the Accident at Three Mile Island 32 (1979) (enphasis added).

Clearly the red!!ies of Three File Is1&rd warrant a prompt reexacination
of the Conrit9:0a's narrow policy on accident analysis.

In the Cc:cission's Memorandum and Order dated September 14, 14Pi
(In,ide Matter of of fshore Power S< stems, Docket No. STN 50-437), it
detettined that the potential consequences of a Class 9 accident at a
floating nuclear power plan (FNF) should be considered in the context of
the Commission's NEPA review of the application to deploy TNPs. Itile
the Commission did not e xprest any definitive viaws on the need for the
envirennental consideration of Class 9 accidents at land-based reactors,
it did declare its concern about that question and its *ntention to
reexamine Co==.ssion policy and to complete the rulemaking begun in
1971. Id. at 9. In so doing, the Commission held that it was not bound
by the policy on accident analysis formulated under the AEC. ,1,d . a t 4,7.

Tne Cotrission ruled that "vd are free to decidr. on the basis of the
facts known to us today whether the Licensing Board should 'o:: c11 owed to
consider the environmentti consequ/.ces of a Class 9 accidetd at the
TNPs which Offshore proposes to manufacture.'' _I,d. at 7. The Com=ission
recognized that NRC staff haJ already prepared a report on the environ-
cental consequences of a Class 9 accident at an FNP.

The Commission's formulation of the issue is nost significant. It
determined that the question before it was whether it wished "to order
the Licensing Board t o blind itself" to the information in the staff
report. Id. at 7. The Commission concluded that under NEPA's full

. - -
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disclosure philosophy the Cc==ission *should not refuse to consider in
this case the potential relevance of the NRC | staff report) to the'
consideration of Offshore's application . Id. at 8. Earlier,

*~
. . .

the Appeal Board had acknowledged

"that tb; NEPA mandate to stodv the environmental consequences of
major federal actions to the fullest extent possible supported a
policy of deciding open questions in favor of considering matters
of potential environ: ental significance.' Id. at 6, citing 8 NRC
194, 220-21 (1978).

Just as the Con =1ssion recognized that it could not blind its Licensing
Board to the available infor ation on Class 9 accidents at TNPc, neither
should the Com=issien blind itself to similar information on the conse-
quences of Class 9 accidents at land-based nuclear reactors. The
potential consequences of a Class 9 accide.c at either type of facilite
would be cf such a magnitude that they rust be given consideration undet
NEPA.

In view of the questionable basis for the NRC's Claas 9 policy and the
strong policy of the Atomic Energy Act that the NRC act to protect fully
public health and safety, re"ision of the Connission's policy and
regulations ought to be undertaken cctristent with the provis ons of the
Atcric Energy Act of 1954, as amended. Under the Act, Corwies8 specif1-
cally determined that the utilization of special nuclear caterial "cust
be regulated in the national interest and in order to provide for the
con:on defense and to protect thz healtl. and safety of the public." (2
U.S.C. 5 2012(d). Likewise, utilization facilities, such as nuclear
reactars, have been found by Congress to require regulation to protect
the health and safety of the public.'' 42 U.S.C. 5 2012(e). L'ith respect
to license applications, the Act provides in part that the Commission
require the dcvelopment of such information as it i.ecessary

"te enable it to find that the utilizatien or production of special
nuclear raterial will be in accord with the common defense and
security and will provide adequate protection to the health and
safety of the public . ." 42 U.S.C. 6 2232(a).. .

The Cornission is further authorized to require new information at any
tire during the life of an operating license "to determine whether a
license should be modified or revoked.' Id.

These provi ions are, of course, supplerented by NEPA's requirements.
Calvert Cliffs' Coordinating Committee v. AEC. supra at 449 T.2d 1112; 42
U.S.C. 9 4335. Among other requirements NEPA provides that

"it is the continuing responsibility of the Federal Fovernment to
use all practics! means, consistent with other essential considera-
tiens of national rulicy, to approve and c oordinate federal plans,
functions, picgrams, and resources to the end that the Nation may -
. . .

%
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(3) attain the videst range of beneficial uses of the environment
without degradation, risk to health or safety, or other
undesirabic_and unintended consequences." 42 U.S.C. I 4331
(b) (3) (emphasis added).

The NRC is under a legal obligation to exercise its statutory powers in
furtherance of these and the other provisions of the Act. Public Service
Co. of New Hampshire v. Nuclear Regulatory Cornission, 582 F.2d 77 (1st
Cf e. 1978), cert. denied 439 U.S. 1046. ?. EPA's requirement that federal
LSencies strive to attain the widest range of beneficial uses of the
environment without risk to health or safety or other undesirable or
ur: intended consequences ($ 101(b)(3)) is equally as rigorous a standard
as that created under the Atomic Energy Act.
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EXECUTIVE OFFICE OF THE PRESIDENT
COUNCIL ON ENVIRONMENT AL QU ALIT Y

Tl? JACKSON PLACE N W
WASHINGTON. D. C 20006

August 12, 1980

Honorable Tyrone C. Fehner
Attorney General
State of Illinois
Chicago, Ill. 60601

Dear Attorney General Fahner:

The Council has reviewed yaur office's letter, dated May 27, 1980,
regarding the application of the National Environmental Policy Act

' ("NEPA") to the future decisions concerning the Bailly Generating
Station, Nuclear-1 ("Bailly-1").

Our review cf the matter indicates that the initial construction permit
for Bailly-; was issued on May 1, 1974. Since that time virtually no
construction has taken place, and the construction pernit has expired.
Pursuant to the intent of the Atomic Energy Ac*., unless the permit is
extended by order of the Nuclear Regulatory Commission ("NRC"), the
Northstr, tediana Public Service Company ("NIPSC0") vi]1 forfeit all.
rights to constru t Bailly-1.

Your office has suggested that there have been certain significant new
developments since the final EIS on Bailly-l's construct!on permit was
issued.in 1973, such as:

1. The issuance of WASH-1400, The Reactor Safety Study (October,
1975) and its reevaluation by H. Lewis' Risk Assessment Review
Group in NUREG/CR-0400 (1978).

2. The accident at Three Mile Island and the subsequent studies
of the accident, including the Report by the President,'_s Commission
on The Accident At Three Mile Island, and the report of the Special
Inquiry Group to the Nuclear kegulatory Commission.

3. The September 26, 1979, NRC memorandum from R. W. Houston,
Chief of the NRC's Accident Analysis Branch, to Daniel P. Muller, -

Acting Director of the NRC's Division of Site Safety and Environ-
mental Analysis, indicating that the Bailly-i facility failed to
meet proposed siting critoria contained in the report of the NRC
Si62ng Policy Task Force (NUREG-0625)(1979).,

4. The Council's letter of March 20, 1980, to the NRC and tne
,

Council's report entitled, NRC's Environmen_t_al Analysis of Nuclear
Accidents: Is it Adequate?

In our letter of March 20, 1980, we urged the Commission to move quickly
to revise its policy on accident analysis in environmental impact state-
ments. The review of NRC EISs by the Environmental Law Institute for

1:
.
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the Council had revealed that none of the EISs prepared to date by the
NRC for land based reactors has included an analysis of what we4e
formerly known as " Class 9" or worst case accidents. We stated our
conclusion that the NRC's new accident analysis policy should require
discussion in EIS's of the environmental and other consequences of the
tull n .:ge of accident; that might occur at nuclear reactors, including
core ms'.t avents. Such orolyses we noted, could improve the Commission's
siting, design, licensing, an' e.nersency planaing decisions.

On June 13, 1980, the Commission published a new Interim Policy for the
consideration of environmental consequences of nuclear accidents under
NEPA. The NRC concluded that there is a need to include in EISs a dis-
cussion of the " site specific environmental impacts attributable to
accident sequences that lead to releases of radiat ion and/or radioactive
materials, including sequences that can result in the . melting of. .

the reactor core." 45 Fed. Reg. 40101. The Interim Policy was ambiguous
on whether supplements must be prepared for existing EISs that have
already been issued for construction pea alts, liowever, the Commission

stated:

". it is the intent of the mmission that the staff take. .

steps to identify additional cases that might warrant early consid-
eration of either additional features or other actions which would
prevent or mitigate the consequences of serious accider.ts. Cases
for such consideration are those for which a Final Environmental
Statement has already been issued at the Construction Permit stage
but for which the Operating License review st age has not yet been
reached." 45 Fed. Reg. 40101, 40103.

The NRC ac' ,owledged that substantive changes in pinnt design features
as a result of such analyses ' riay be more eas!!y incorporated in plants
when construction has not yet progressed very :or." Id.

As indicated in the memorandum enclosed with this letter from our General
Counsel's Office, in determining whether to act to extend NIPSCO's
ccustruction permit, the NRC's responsibilit ic, under tl+ Atomic Energy
Act are supplemented by the National Environmental Pol,cy Act. NEPA

requires the NRC to consider environmental factors to the fullest extent
possible in its new decision about Bailly-1. The Council is of the view
that for this decision, the NRC may simply adopt all cr portions of its

prior fir,r.1 EIS pursuant to 40 CFR $1506.3 and prepare a supplement
dealing s3th tbc developments indicated above. Consideration of this
no information might indicate, among other things, the need to modify
plant design, select an alternative site, implement certain emergency
preparedness measures, or reconsider the construction permit altogether.
As stated by the U.C. Court of Appeals for the Second Circuit:

"Although an EIS may be supplemented, the critical agency decision
must, of course, be made after the suppl.a ent has been circulated,
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considered and discussed in the light of alternatives, not before.
Otherwise, the process becones e useless ritual, defeating the
purpc.3 of NEPA, and rather making a mockery of it." NRDC v.
Callaway, 524 F.2d 79, 92 (2d Cir., 1975).

In summary, the Counci] has concluded that the NRC should prepare and
circulate a supplement to the EIS on the Bailly-1 construction permit
prior to rendering a decision on the pending request for a permit
extension. The NRC must also issue a record of its new decision in
compliance with 40 CFR $1505.2.

By a copy of this Ictter, we are providing our conclusions on this issue
to the NRC and NIPSCO.

Sincerely,

|

GUS SPETil
Chairman

Enclosute

cc: Members of the Commission
President of NIPSCO

i
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EXECUTIVE OFFICE OF THE PRESIDENT
( J.s NCIL ON E'NVt P TJ1M E N T A L QU ALIT Y

722 JACKY ## PW,E. N w
WASHINQ% 9 0 MWw i

MEMORANDUM FOR THE CHAIRMAN

THROUGH: Foster Knight, Acting General Counsel

FROM: John Shea, Counsel

SUBJECT: The Need To Supplem''t NRC's EIS On the Bailly-1 Reactor
Construction Permit

On May 27, 1980, the Attorney General of the State of Illinois wrote to
the Council concerning the application of the National Environmental
Policy Act ("NEPA") to a decision by the Nuclear Regulatory Commission
("NRC") on a request for an extension of the construction permit for the
Bailly Generating Station, Nuclear-1 ("Bailly-1") .

BEiijLEgm'd

The final environmental in pct statement on the construction perett for
Bailly-1 was issued in February 1973. 9 e initial construction permit
for Bailly-1 was issued on May 1, 1974. Since that. time, virtually no
construction has taken place and the construction pernit has expired.
Pursuant to the intent of the Atomic Energy Act, unless the permit is
extended by order of the NRC, the Northern Indiana Public Service Company
("NIPSC0") will forfeit all rights to construct Bailly-1 (Section 185 of
the Atomic Energy Act of 1954, rs amended, 42 U.S.C. $2235).

1. The Attorney General's Letter.

The Attorney General identified a number of developments and items of
information which are relevant to environmental concerns and the NRC's
decision to allow the construction of Bailly-1. Several of these items
were discussed at length in the Council's letter and attachment to the
NRC, dated March 20, 1980. These include:

1. The inut. e et MSH4400, The Reactor Safety Study (October
1975) and its ree slwtica by H. Lewis' Risk Assessment Review
Group in NUREG/CR-0400 (l'HB) .

2. The accido:t et Three Mile Island anu tie subsequent studies
of the event, including the Report by the hesidant's Commission on
The Accident At Three Mile Island and the report of the Special
Inquiry Group to the NRC.

3. The Council's relesse of the report by the Environrental Law
Institute entitled, NRC's Environmental Analysis of Nuclear,
Accidents: Is it Adequate?

.
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| One other related development discussed in the Attorney General's
letter * involves a memorandum to Daniel R. Muller, Acting Director of
the NRC's Division of Site Safety and Environmental Analysis, from R.
Wayne Houston, Chief of the NRC's Accident Analysis Branch, DSE, con-
cerning the development of siting criteria for nuclear reactors. That
memorandum indicates that the Bailly-1 facility failed to mect all six
of the proposed siting criteria contained in the report of the NRC's
Siting Policy Task Force (NUREG-0625) (1979).

2. CEQ's Letter of March 20, 1980, to the NRC Concerning Accident
Analysis.

In oin 1'tter of March 20th, we told the NRC that its long-standing

apptoach tu accident analysis in EISs was inadequate to meet the full
disclosure requirements of NEPA. We also stated that all future EISs
would have to include an accident analysis which fulfilled the requirements
2ndicated in our letter and discussed further in the ELI report. We
went on to say that the NRC should perform supplemental accident analyses
for operating nuclear reactors giving highest priority to high risk
reactors, particularly those near densely populated areas or reactors
with unique features ' 2ving a greater potential for accidents.

3. The NRC's Recent Statement of Interim Policy Concerning Accident
Analysis.

On June 13, 1980, the NRC published an Interim Policy for the consideration
of severe reactor accidents in EISs. 45 Fed. Reg. 40101. The statement
of policy announced the withdrawal of the old classification system for
nuclear accidents and set forth the Commission's direction that NRC EISs
" include considerations of the site specific environmental impacts
attributable to accident sequences that lead to releasec of radiation
and/or radioactive materials, including sequences that can result in
inadequate cooling of reactor fuel and to melting of the reactor core."
Id. In carrying out this policy, the NRC staff was instructed to consider
relevant site features associated with accident risks, including population
density. The staff was also directed to " consider the likelihood that
substantive changes in plant design features which may conpensate further
for adverse site features may be more casily incorporated in plants when
construction has not yet progressed very far." 45 Fed. Reg. at 40103.

The Legal Issues Under NEPA

As with its other actions and decisions, the NRC's responsibilities
under the Atomic Energy Act regarding its decision on MIPSCO's applica-
tion for an extension of the construction permit are supplemented by the
NEPA. Calvert Cliffs' Coordinating Committee, Inc. v. AEC, 449 F.2d

* This -memorandum focusses only on the developments cited by the Attorney
General's Office that are national in scope. Several other developments
referred to in the Illinois 1ctter, which are more of a local nature, may
be appropriate for discussion and consideration in a supplement to the
Bailly-1 EIS, depending upon their significance. These " local" developments I

include (1) the drawdown of water during plant construction from
the Indiana Dunes National Lakeshore and Cowles Bog, (2) increases in
plant costs, and (3) decreases in the need for power.

_ _ _
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1109, 1112 (D.C. Cir., 1971), cert. denied, 404 U.S. 942 (1972); Public
Service Co. of New Hampshire v. Nuclear Regulatory Commission 582 F.2d
77 (1st Cir. ,1978), cert. denied, 439 U.S.1046. A decision to extend
the NIPSCO construction permit and thereby allow the construction of
Bailly-1, would be a major federal action necessitating compliance with
NEPA's requirement for an EIS review. 40 CFR $$1502.3 and 1508.18;
Minnesota _PIRC v. Butz, 498 F.2d 1314 (8th Cir., 1974). In this case the
NRC could adopt its prior EIS or portions thereof and issue a supplement
to that EIS to disclose the significant new information discussed above.
40 CFR $$1506.3 and 1502.9(c).

The Council's new NEPA regulations provide at 40 CFR 51502.9(c) (1979)
that

"(c) Agencies:

(1) Shall prepare supplements to either draf t or final imp'act
statements if:

(i) The agency makes substantial changes in the proposed
action that are relevant to environmental concerns; or

(ii) There are significant new circumstances or information,
relevant to environmental concerns, bearing on the proposed action or
its impacts."

In Essex County Preservation Association v. Campbell, which was decided
prior to the adoption of thc Council's new regulations, the Second
Circuit affirmed a district court's order directing the Federal Highway
Administration to prepare a supplemental EIS on significant new circum-
stances involving a moratorium on certain highway extension work. The
moratorium purportedly called into question the need for other highway
construction at issue in the case. The Court of Appeals affirmed the
district court, stating:

the [ district] court held that a supplemental EIS had to be"
. . .

prepared in order to effectuate the basic aims of NEPA which favor
disclosure of all relevant factors affecting agency decisions. See
Monroe County Conservation Council. Inc. v. Volpe, 472 F.2d 693,
697 (2d Cir., 1972). We are inclined to agree wi:h this judgment.
While we cannot determine with certainty what the ultimate environmental
effects [of these new circumstances] will be, it would seem to
constitute the type of 'significant new information...concerning
[an] action's environmental aspects' that makes a supplemental EIS
necessary. 23 CFR $771.15. Such a supplemental statement, which
receives the same type of public comment and_ exposure as an original
EIS, is likely to facilitate the ' complete awareness on the part of

'the actor of the environmental consequences of his action . ..,

National Helium Corp. v. Morton, 455 F.2d'650 (10th Cir., 1971),
mandated by NEPA." Essex County Preservation Association v. Campbell,
536 F.2d 956, 8 ERC 2156, 2159 (1st Cir., 1976).

The Court went on to hold that:
"In view of the fact that the reconstruction project at issue here
is not yet completed and that certain agency decisions may ' remain

~~
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open to revision,' [:itaticn omitted] we cannot say it was improper for
the district court to require appc11ees to prepara and circulate a
supplemental EIS . ." Id.. .

.

the Council has advised agencies to prepare supp1(nentalIn the past
EISs in order to fulfill the NEPA mandate JJentified by the Court of
Appeals in the Essex County _ case, i.e., that agencies must be aware of

the potential consequences of their actions and that agencies such as
the NRC should weigh all cf their decisions in light of significant new

Scenic Hudson Preservation Conference v. FPC,data and developments. denied, 384 U.S. 941 (1966);354 F.2d 603, 620 (2d Cir. ,1965), cert.
Hudson River Fishermen's Association v. FPC, 498 F.2d 827, 832-33 (2d

This should be done only after preparation of a supple-Cir., 1974).
mental EIS. As stated by the Second Circuit in interpreting 40 CFR
51500.11 of the Council's former guidelines:

Although an EIS may be supplemented, the critical agency decision
must, of course, be made after the supplement has been circulated,
cor.sidered and discussed in the light of alternatives, not before.
Otherwise the process becomes a useless ritual, defeating the
purpose of NEPA, and rather making a mockery of it. )nlDC vs '

Callaway, 524 F.2d 79, 92 (2d Cir., 1975).

Conclusion

Consideration of the significant new information relating to the environ-
indicate, amongmental consequcaces of severe reactor accidents might

other things, the necJ to modify plant design, select an alternativeor reconsider asite, implement certain emergency prepatelness measures,
conntruction permit altogether. It is essential, therefore, that this
information be discussed in a supplemental EIS and considered prior to
the NRC's critical decision on the extension of the Bailly-1 construction
permit.
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