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PACIFIC GAS AND ELECTRIC COMPANY ) Docket Nos. 50-275 O.L.
) 50-323 0.L.

(Diablo Canyon Nuclear Power )
Plant, Units 1 and 2) )

)

MEMORANDUM AND ORDER

(CLI-81-22-)
The Commission has reviewed pursuant to 10 CFR 2.764 (f) the

July 17, 1981 Atomic Safety and Licensing Board decision

authorizing issuance of a fuel loading and low power testing

license, LBP-81-21, 14 NRC and relevant aspects of earlier,

Licensing Board decisions, LBP-78-19, 7 NRC 989 (June 12, 1981),

LBP-79-26, 10 NRC 453 (September 27, 1979), and two recent Appeal

Board decisions, ALAB-644, 13 NRC (June 16, 1981) (Seismic), t>5cil
2

and ALAB-653, 14 NRC (September 9, 1981) (Physical Security). /
///

Based upon this review and staff briefings regarding uncontested

issues relative to Unit 1, the Commission has decided that the

Licensing Board's July 17 decision should become effective with
t
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respect to Unit 1. The Director, Office of Nuclear Reactor

Regulation, is therefore authorized to issue License No. DPR-76

permitting fuel loading and low-power testing at Diablo Canyon

Nuclear Jower Plant, Unit 1.

Before doing so, the Director is to docurent the basis for

the findings that the Appeal Board has suggested or required him

to make regarding:

a. guard training for the low-power license;

b. local law enforcement agency agreements; and

c. response force size for the 1cw-power license.

The Commission does not necessarily agree with the Board's

conclusion regarding the definition of the word "several" found

in 10 CFR 73.1 (a) (1) (i) . The Commission will provide guidance

on this matter at a later date. However, this has no effect on

our finding that fuel loading and low-power testing may be

authorized by the NRC staff during.the pendency of appeals of the

Board's decision.

As part of its effectiveness review the Commission has

examined the disputed contentions and subjects and is convinced

they hold little significance, from the standpoint of health and

safety,_for low-power operation. However, without taking any

view on whether the Board properly excluded Contentions 10 and.12

in its low-power review, the Commission directs the Licensing

Board to include them in the full-power proceeding. The

Commission believes that if the contentions have any

significance, it would be for full-power operation. This action

is without prejudice to the Appeal Board review (and later

.
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Commission review) of the exclusion of these and other

contentions in both the low-power and the full-power proceeding. ,

The Commission has also considered the requests of

Governor Edmund G. Brown, Jr. and Joint Intervenors for a waiver,

pursuant to 10 CFR 2.758, of the immediate effectiveness rule in

10 CFR 2.764, the request of Governor Brown that appeals from the

Licensing Board's July 17, 1981 partial initial decision be filed

directly with the Commission, and the September 15 request of

Governor Brown for directed certification. Fo: the reasons

stated below, these requests are denied:

a. The immediate effectiveness rule, 10 CPR 2.764,

deals with contested operating license cases. That one

party or an interested State may differ sharply with the

Licensing Board's resolution of contested issues is not a

"special circumstance" that could justify waiver under 10

CFR 2.758.

The rule does not deprive Governor Brown of any

statutory rights under section 274 1. of the Atomic Energy

Act. He, as well as the other parties, will have had full,

opportunity, as indicated below, to pres'ent argument before,

the Licensing Board, Appeal Board, and Commission, either

initially, on appeal, or in the context of stay motions

before the Commission and the Appeal Board. Nothing in

section 274 1. grants to an interested State any right to

bypass normal appeal and stay review procedures and to bring

matters directly before the Commission prior co license

issuance.

3
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b. With 1 jard to the assertion that filing direct

appeals with the Commission is necessary to shorten the

appellate process and provide the Commission with timely

opportunit'> to rule on the important issues, the Commission

is not persuaded that there is adequate reason to depart

from its normal appellate procedures.,

The Commission notes that in a Memorandum dated

August 27, 1981, the Licensing Board stated that it was without

jurisdiction to rule on Governor Brown's July 15, 1981 Motion to

Reopen the Record to correct alleged NRC Staff misstatements
.

regarding helicopter assistance in emergency plan notification.

Jurisdiction now resides with the Appeal Board and the matter
|

should be submitted directly to thut forum if further

consideration is desired at this juncture.

By letter of September 11, 1981, Joint Intervenors
I

requested the Commission to undertake consideration of their

application for a stay, presently before the Appeal Board, and to

rule on that motion at the same time that it completes its

effectiveness review under 10 CFR 2.764. For the reasons stated

in the Appeal Board's Memorandum and Order of September 14, 1981,

this request is denied.

In response to a number of comments, the Commission

notes that in aerforming its effectiveness review, it has gone

beyond the record developed before the Licansing and Appeal

Boards. We took under consideration, as described below, the

following material relevant-to the emergency planning issue:

4 l
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a. The Report of the Federal Emergency Management

Agency (FEMA) concerning the August 19, 1981 cmergency

planning exercise at Diablo Canyon; and

b. A Memorandum to the Record from Joan Aron, NRC

Office of Policy Evaluation,-on the same subject.

This information bears directly upon the adequacy of

emergency planning at Diablo Canyon. It is neither necessary nor

reasonable that we be required.to ignore it in determining

whether issuance of the low-power license is in the public-

interest. In this case, significant negative information could

have alerted the Commission to substantial problems not developed

in the record (such as subsequent developments and areas not

covered in the hearing). The Commission concluded this

information did not raise such issues. The Commission considered

the information only to this extent and did not consider whether

it strengthened the record.

The Commission recognizes debatable elements in the position

expressed by the staff in its proposed findings of fact and

conclusions of law, that FEMA has not made a' finding pursuant to

10 CFR 50.47(a) regarding the adequacy of.the Diablo Canyon

emergency plan for the purposes of low-power testing. Our

preliminary review of the record, particularly the documents

referenced in the staff SER, suggests a contrary conclusion. Our

preliminary view on this matter is a factor in our decision to.

authorize low-power testing. We find no adverse impact of

'

5
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emergency planning on public health and safety for fuel loading

and low-powcr testing of Diablo Canyon, Unit 1.

The Commission is requesting, as of today, the current views

of FEMA regarding the adequacy of emergency planning for purposes

of low-power testing at Diablo Canyon. The Commission will take

these views into account, together with the views of the parties,

in its future actions regarding this facility.

On September 17 the Joint Intervenors requested that the

Commission set a schedule for the disposition of the stay

applications. This motion responded to the Appeal Board's

September 14 Memorandum and Order which recited there was no need

for expedition since the plant could not attain criticality.

before mid-October. Applicant has informed the Commission by

letter of September 17 that criticality, the important milestone

in the activities authorized by the low-power license, will occur

no earlier than approv.imately 62 days after fuel loading

commences. Therefore, we believe that there will be a reasonable

period of time to act on stay applications before criticality and

see no need to adopt a specific schedule for the disposition of

| stay applications at this time. Should applicant wish to reach

criticality before the expiration of the 6.7 days, it is directed
1

( to notify the Commission of its intent at least 14 days before

; doing so.

The Commission denies Governor Brown's September 17, 1981

motion to defer consideration of the license to load fuel and

conduct low-power testing. Governor Brown argues that because

the Appeal Board imposed conditions on the issuance of a license

4
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1
I in its September 9, 1981 decision (ALAB-653), the existing

physical security plan is inadequate. The Commission has

rejected Governor Brown's argument because the Board's conditions

are binding upon the applicant.

The Commission also denies the September 18, 1981 Motion of

Governor Brown which requests the Commission to review the

regulatory impact of the security incident of July 15, 1981. The

Commission has taken the incident into account in its

effectiveness review and finds no need to augment the record to

authorize issuance of the low-power license.

It it so ORDERED.

For the Commissiorf
E'gbR REcy )>

kl k
!'

(- !

h<tg'% .f!p',#j [M SAMUEL p HILK 3
Secretary of the Commissions-

,,
,

N kkh5
Dated at Washington, D.C.

this 21st day of September, 1981.

* 'Ihe separate views of Chairman Palladino, Ctmnissio' er Gilinsky, andn
Otanissioner Ahearne are attached.

.,
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S:ptemb:r 21, 1981* -

'

SEPARATE STATEMENT OF CHAIRMAN PALLADINO

With regard to Commissioner Gilinsky's comments on emergency

planning, I believe there is a reasonable legal position

that the Commission's emergency planning requirements for

low-power operation have been complied with for Diablo

Canyon. I would characterize the emergency planning matter

as a difficult, disputed legal issue with no clear, single

answer. The Commission cannot in its immediate effectiveness

review, resolve once and for all this type of issue. For

me, the important fact is that all indications point to'no

undue risk at Diablo Canyon with respect to emergency planning

'for low-power operation.

t

i
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COMMISSIONER GILINSKY'S SEPARATE OPINION
DIABLO CANYON LOW-POWER LICENSE

On the basis of my own review.of the materials which are a

part of this case and of my own visit of the Diablo Canyon

plants, I concur in the result reached by the Commission. .I

therefore approve the issuance of a fuel-loading and low-power

operating license.

I had been concerned about the insufficient number of saalified
reactor operators at Diablo Canyon. That concern has been

relieved by the results of the most recent NRC operator

examination which assure that there will be an adequate

complement of senior operators. In view of the concern over

delay in this case, I would note that until these results

were receisad a-few days ago the licensee was not ready to

operate the plant.

I cannot let thia occasion pass without commenting on the

shodiness of the Board's decisions in this case. The Board

ignored the Commission's guidance of April 1, 1981, on

admitting contentions to the hearing. 1/ As d result, the

Board excluded a number of contentions which should have

been admitted to the low-power hearing. The Commission has

looked into those contentions whose exclusion was clearly

wrong and concluded that they do not have much safety significance

for the low-power testing phase of operation. The Commission

has directed the Licensing Board to admit two of these

contentions to the full-power hearing. This cured the most

!
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COMMISSIONER GILINSKY'S SEPARATE OPINION
. .

-2-

flagrant Board errors and ensured that the two contentions

| will be considered where they may be important. This step

does not, however, remedy the lack of fairness in the low-

power hearing. The Commission should at least have allowed

the parties to comment on the significance of these contentions.

There was time enough to do this but the Commission declined

to ask for such comment. I should add that it remains

unclear whether other contentions, which the Commission has

not examined in detail, were properly excluded.

The Boards initial decision on physical security was so

flawed that it was vacated in its entirety by the Appeal

Board. The Appeal Board, in its own decision, corrected the

Licensing Board's major errors but then inexplicably devoted

the bulk of its 161 page opinion, which was not released to
.

the public, to a bizarre effort to demonstrate that the

Commission does not mean what it says when it uses the

English language.

The Board's decision on emergency planning is also ceriously

flawed. The Board, misled by NRC staff allegations, failed
i

to comply with the procedures prescribed in the regulations

for evaluating the adequacy of emergency planning. 2,/

Instead of systematically comparing the existing measures

with the criteria specified in the regu,lation, the Board

contented itself with reviewing a few selected matters and

. ..
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making an overall judgment on the adequacy of the existing

measures. As a result, the Commission has'had to review the

record in detail to obtain a clearer picture of the present

state of emergency planning.

More importantly, the commission's emergency planning regulations

provide that no operating license will be issued unless NRC

receives a finding from FEMA on the adequacy of off-site

cmergency preparedness. 3/ We do not have such a finding.

Although there does not appear to be a public health and

safety problem in relying on the present emergency plans for

the purposes of low-power testing the fact is that the

Commission has committed itself to relying on FEMA's expertise

in this area. The worst effects of this are mi'igated byc

the Commission's decision to ask FEMA for its views on the

adequacy of the emergency plans for lov-power operation.

FEMA should respond before the plant achieves criticality if

this process is to make sense. It would have been better to

condition the license on receipt of a letter from FEMA on

the acceptability of emergency preparedness. This the

Commission declined to do. The parties to this case should,

of course, be given an opportunity to comment on FEMA's

finding.

The same Board will preside over the full-power hearing.

Discipline, competence, and thoroughness are essential to

the integrity of our licensing process. The Commission's

regulations are intended to insure due process and procedural

.- .

_ _ _ - - _ _ _ _ _ _ _ _ _



. - ..

~*

COMMISSIONER GILINSKY'S SEPARATE OPINION
. .

-4-

fairness to the parties and to insure that initial decisions

are of high quality. Cutting corners in a misguided effort

to accelerate a hearing can result _in a procedural morass

and a decision which fails to survive appellate review. For

example, if a fraction of the effort devoted to explaining

why we do not need a FEMA finding on emergency preparedness

had been devoted to obtaining such a finding, we would have

resolved this point long ago.

;

t
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COMMISSIONER GILINSKY'S SEPARATE OPINION.. .

NOTES

|

-1/ In particular, the Board rejected Joint Intervcnor
contentions 10, 12 and 20 on the grounds that they bore
an insufficent connection with any requirements of.
NUREG-0737. In its Order of April 1, 1961, the Commission
stated that "if a party comes forward on a timely basis
with significant new TMI-related evidence indicating
that an NRC safety regulation would be violated by
plant operation, we believe that the record should be
reopened notwithstanding that the noncompliance item is
not discussed in NUREG-0737 and 0694" (CLI-81-5) . The
three contentions allege that various General Design
Criteria are not satisfied. This, in essence, constitutes
a challenge to compliance with the regulations. The
contentions should have been a&nitted pursuant to the
above-cited Commission guidance without regard to their
relationship to NUREG-0737.

;
-2/ 10 CFR 50.47 (c) (1) provides that: " Failure to meet the

standards set forth in paragraph (b) of this section
may result in the Commission declining to issue an
Operating License; however, the applicant will have an
opportunity to demonstrate to the satisfaction of the
Commission that deficiencies in the plans are not
significant for the plant in question, that adequate
interim compensating actions have been or will be taken
promptly, or that there are other compelling reasons to
permit plant operation." Paragraph (b) of 10 CFR 50.47
enumerates.16 standards which the "onsite and offsite
emergency plans for nuclear power reactors must meet"
(10 CFR 50.47 (b) ) .,

3/ 10 CFR 50.47 (a) which provides that:

a.
"(1) No operating license for a nuclear power reactor

: will be issued unless'a finding is made by NRC that the
state of onsitc and offsite emergency preparedness*

provides reasonable assurance that adequate protective
measures can and will be taken in the event of a

i radiological emergency."

"(2) The NRC will base its finding on a review of the
: Federal Emergency Management Agency (FEMA) findings and

determinations as to whether State and local emergency'

'
plans are adequate and capable of being implemented,
and on the NRC assessment as to whether the applicant's
onsite emergency plans are adequate and capable of
being implemented. In any NRC licensing proceeding, a
FEMA finding will constitute a rebuttable presumption
on a question of adequacy."

,

!

!

|
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September 21, 1981 ,

ADDITIONAL VIEWS OF COMMISSIONER AHEARNE.. .

.

I have additional comments concerning two areas: compliance with

the emergency planning regulations and the Licensing Board's rulings on

contentions in the reopened proceeding. As a general rule I do not believe

comments of this nature are appropriate at this stage. However, these

areas have been the subject of vehement disagreement within the Commission

and I would prefer to have my views reflected as a public matter. 2

Compliance with Emergency Planning Regulations

I do not agree that issuance of the low power decision should be

conditioned on obtaining a letter from FEMA addressing emergency planning.

Based on a brief review, I believe the correct approach was used and

have ident'ified no inadequacies which would justify ComTdssion action

at this time.

The Commission first discussed the appropriate requirements for low

power testing in connection with Sequoyah 1. Based on that experience

a general approach was developed for the next plants:

"An NRC/ FEMA resolution of the emergency preparedness
requirements for low power testing of the next few
facilities (North Anna, Salem, Diablo Canyon)
scheduled for decision is enclosed. The FEMA /NRC
Steering c mmittee findings wnl form the basis foro
favorable NRR Safety Evaluations for low power testing
in the area of emergency preparedness." 1/

The process continued to develop. 2/ However, we were consistent in

1/ " Emergency Preparedness Requirements for Near Term Low Power
Testing Authorizations," fm W. Dircks, Acting Executive Director
for Operations, to Conmissioners, dtd 3/25/80 (enclosing " FEMA /NRC
Interim Agreement on Criteria for low Power Testing at New
Commercial Nuclear Facilities").

2/ "We conclude that an appropriate objective for those facilities
beyond North Anna, Salem and Diablo Canyon is to assess ag'ainst
the upgraded NRC/ FEMA criteria and making [ sic] findings with regard
to the significance of any deficiencies for low power testing
authorizations."
" Emergency Preparedness Criteria for Low Power Testing," fm
FEMA /NRC Steering Committee to H. Denton, Director of the Office
of Nuclear Reactor Regulation, NRC and J. McConnell, Assistant

' Associate Director for Population Preparedness, FEMA dtd 3/6/80.
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assuming that Diablo would be measured against the interim criteria --

just as North Anna and Salem were. Consistent with this assumption the

staff's approach in Diablo is virtually identical to the Commission's

treatment of Salem and North Anna. 3f

During this same time frame, the Commission was developing its

emergency planning rule. 4 proposed rule was published in December

1979. 4/ The final rule was published in August 1980 and was made

effective % I;ovember 1980. 5/ Unfortunately, the Commission did not

address the appropriate framework for assessing the adequacy of emergency

planning for 'ow power licenses.

Although different treatment for low power operation is not expl1 itly

recognized in the regulations, I would have expected the flexibility -

provided by 10 CFR 50.47(c)(1j would have accomodated the Commission's

intent. However, it has been argued there may be some residual problems

for the interim approach concerning 150.47(a)(2). Since the focus

appears to be on a technicality caused by a failure on the Comission's

part to adequately implement its intent rather than a concern about

compliance with the intended standards, I do not see a basis for dealing

with the issue in this decision. .

t

3/ Compare the Safety Evaluation Report, Supplement No. 4 for operation
-

of Salem Nuclear Generating Station, Unit 2, NUREG-0517 Supp. No. 4
at III.B-1 (April 1980) and the Safety Evaluation Report, Supplement No.10 :

for operation of North Anna Power Station, Unit 2, NUREG-0053 Supp. No.10
at III-B-1 (April 1980) with the Safety Evaluation Report, Supplement No.10
for operation of Diablo Canyon Nuclear Power Station Units 1 and 2,

; NUREG-0675 Supp. No.10 at III.B-1 (August 1980).

4] Emergency Planning Proposed Rule, 44 FR 75167 (Dec 19,1979).
1

5/ Emergency Planning Final Rule, 45 FR 55402 (Aug 19,1980).

!
!

.
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ADDITIONAL VIEWS OF COMMISSIONER AHEARNE
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3

Licensing Board Rilinas on Contentions in the Reopened Proceeding
!

! I believe the Licensing Board's rulings on contentions were consistent

with the Commission's guidance.

On June 20, 1980 the Commission is'ued a policy statement providing

guidance concerning treatment of operating license applications in 11ght of

TMI. 8 On December 18, 1980 the Commission issued a revised ;alicy

statement. 7f In both, a key decision was:

"Tiie Commission has decided that current operating
license applications should be measured by the NRC
staff against the regulations, as augmented by these
requirements [NUREG 0654 and NUREG 0737 respectively;
footnoteomitted). In general, the remaining items of
the Action Plan should be addressed through the normal
process for development and adoption of new require-
ments rather than through immediate imposition in
pending applications."

They both also addressed litigation of TMI issues in OL proceedings. As was

explained in the December statement (virtually identical to guidance found in

the June ustement):

"The Commission believes the TMI-related operating
license requirements list as derived from the process
described above should be the principal basis for
consideration of TMI-related issues in the adjudi-

catory process. There are good reasons for this.
First, this represents a major effort by the staff
and Commissioners to address more than one hundred-
issues and recommendations in a coherent and
coordinated fashion. This entire process cannot
be reproduced in individual proceedings. Second,
the NRC does not have the resources to litigate
the entire Action Plan in each proceeding. Third,

many of the decisions involved policy more than
factual or legal decisions. Most of these are more
appropriately addressed by the Commission itself
on a generic basis than by an individual licensing
board in a particular case."

6] "tirther Comission Guidance for Power Reactor Operating Licenses;
Statement of Ptlicy," 45 FR 41738 (June 20, 1980).

7/ "Further Commission Guidance for Power Reactor Operating Licenses --
Revised Slatement of Policy," 45 FR 85236 (December 24,1980).

|

. .
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With respect to the con +entions issue, the December statement explicitly

provided (once again virtually identical to guidance found in the June state-

ment):

"The Commission believes that where the time for filing
contentions has expired in a given case, no new TMI-
related contentions should be accepted absent a showing
of good cause and balancing of the factors in 10 CFR
2.714(A)(1). The Commission expects adherence to its
regulations in this regard.

"Also, present standards governing the reopening of
hearing records to consier new evidence on TMI-related
issues should be adhered to."

On April 1, 1981 the Commission provided additional guidance for the

Diablo Licensing Board. 8/ The ord , specifically provided:

"As we stated in the Revised Policy Statement, where
the evidentiary record on safety issues has been closed,
the record should not be reopened on TMI-related issues
relating to either low or full power absent a showing,
by the moving party, of 'significant new evidence not
included in.the record, that materially affects the
decision.' This is in accordance with longstanding
Commission practice."

The Commission provided guidance. The Board was best suited to apply that

guidance to the particular case. It was more familiar with the details of the

case and had the advantage of being able to personally obs,erve the participants.

Thus it was in a better position to assess the significance of the issues

rs ' >d . Absent convincing arguments to 'the contrary, I am inclined to defer to

the Joard. So far I have not seen such arguments.

-8/
Pacific Gas & Electric Co. (Diablo Canyon Nuclear Power Plant,
Units 1 and 2), CLI-81-5,13 NRC 361 (1981).

,
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5

The Commission put a significant amount of time, effort, and resources

into evaluating the implications of TMI. I believe the Comission meant to

impose a " heavy burden" on those who wish to revisit the TMI issues. This does

not mean I see absolutely no value in litigating these issues. However,
j

I believe we are justified in requiring people to explain ir, detail why discussing'

the issues one more time is really worthwhile.
;

e

*
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