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3

e 1
'asr6newekit!?A group of Florida Cities (" Cities") '
i -

E~ Q 2D
request that the Commission initiate proceedings 'against *3

'h // '

under Section,105a Tjh\MFlorida Power & Light Company ("FPL")

of the Atomic Energy Act, on the basis of Gainesville

Utilities Department v. Florida Power & Light Co., 573 F.2d 292

(5th Cir. 1978), cert. denied, 439 J.S. 966. On December 21,

1979, the Commission issued an order declining to convene a

Section 105a proceeding based on the record then before it

and indicating its intention to revisit the matter following

completion of proceedings, on remand of Gainesville, before

the United States District Court for the Middle District of
I */
| Florida. ' As the Cities' Motion indicates, proceedings be-

fore the District Court have now been cor pleted.- j**

*

_

*/ Gainesville Utilities Depar_t_ ment v. Florida Power & Light
Co. , Cas e No. 68-305-Civ-J.

**/ Cities appealed the Commission's December 21, 1979 order,
and that appeal is now per. ding before the United States
Court o f Appeals for the District of Columbia Circuit.
Fort Pierce Utilities Authority v. N.R.C. , Case No. 80-1099.
The NRC filed a " Motion to Holc Case in Abeyance," in the

l above mentioned case,on September 10, 1981.
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FPL urges that the Commission conclude that there

should be no Section 105a proceeding as a result of Gaines,-

ville. Since the Commission acted in 1979, circumstances

have changed in the following respects, all of which weigh

against a Section 105a proceeding:

1. FPL and the City of Gainesville, plaintiff in the
Gainesville case, have settled their differences, resulting

in a stipulation for dismisaal with prejudice which has been

approved by the Distirct Court and in Gainesville's with-
drawal of its request for a Section 105a proceeding.

2. FPL, the United States Department of Justice and

the NRC Staff have reached an antitrust settlement in Docket
No. 50-389A, as a result of which neither government party

now seeks a section 105a proceeding.

A group of Cities -- which substantially overlaps3.

with the Cities here -- has filed a civil antitrust action
against FPL in the United States District Court for the
Southern District of Florida seeking damages and equitable

relief on the basis of the same allegations made against FPL

in Gainesville, as well cs other allegations. Cities' "Com-
.

plaint," Lake Worth Utilities Authority v. Florida Power & Light
Co., No. 79-5101-Civ-JLK (October 31, 1979).

InFPL's argument is divided into three sections.

Section I we argue that no jurisdictional basis exists

for proceedings under Section 105a, which applies only

to a finding by a court that a licensee has violated the
laws "in the conduct of the licensed activity."antitrust

,
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The Fifth Circuit's finding was based on events which occurred
i

at least fifteen years ago, and any wholesale territorial agree -
ment between FPL and Florida Power Corporation (" Florida Power")

must be deemed, as a matter of law, to have been terminated at

least ten years ago. FPL did not hold any license issued by

this Commission (or the AEC) in 1966, and did not place any

nuclear plant in operation until less than ten years ago.

Moreover, there is no hint in the Fifth Circuit's opinion
t

.

that any activity licensed by this Commission was implicated
in the violation, and there is no plausible basis for supposing

that any connection exists between that violation and "the
conduct of the licensed activity." What the Cities seek is

an inquiry into practices followed unilaterally by FPL in 1981.
Gainesville does not provide a jurisdictional basis for the
Commission to conduct such an inquiry under Section 105a.

In Section II, we argue thst, even if a jurisdictional

basis could be found for proceeding under Section 105a, it

would not be an appropriate exercise of discretion for the

Commission to institute a proceeding. Clearly, no action is

required to remedy the violation found by the Fifth Circuit
.

or to respond to any concern that activities licensed by.

this Commission were implicated in some special way in the

viclation found by the Court.

In Section III, we request that, if the Commission rejects
'

itFPL's arguments and initiates a Section 105a proceeding,
-

a
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be held separately from the antitrust review proceeding now

pending in Docket No. 50-389A, so that the 105a proceeding will

not contribute to the possibility of delay in issuance of the

operating license for St. Lucie Unit No. 2.

I. There is No Jurisdictione.1 Basis for a Section 105a
Proceeding

Section 105a of the Atomic Energy Act reads in relevant

part:

In the avcnt a licensee is found by a
court of competent jurisdiction, . . .

to havs violated any of the provisions of
such sections [the atcitrust laws) in the
conduct of the licensed activity, the
Commission may suspend, revoke, or take
such other action as it may deem necessary
with respect to any license issued by the
Commission under the provisions of this
chapter.

42 U.S.C. S 2135a (Emphasis added). The purpose Of this statutory

provision, as the Commission has noted, is to assure that "lic-

ensed nuclear activities be fully consistent with the antitrust

laws." Florida Power & Light Co. (St. Lucie Plant, Units 1 and

2; Turkey Point Plant, Units 3 and 4), CLI-79-12, 10 NRC 767, 769

(1979). The finding that a licensee has committed a violation

in the conduct of licensed activity is a jurisdictional pre-

requisite to the Commicsion's exercise of its remedial authority

under Section 105a. Id. at 769; Houston Lighting & Power Co.

(South Texas Project, Unit Nos. 1 and 2); CLI-77-13, 5 NRC 1303,

1309, 1312 (1577).
<

It is clear that this jurirdictional prerequisite is

. .. . _ . . _ - . - . _
_
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not satisfied in this case.

The Cities assert that the finding of the U.S. Court

of Appeals for the Fif th Circuit of a territorial under-

standing between FPL and' Florida PowerI! justifies
~

the commencement of a Section 105a proceeding. How-

ever, this argument is flawed in two basic respects.

First, all of the factual evidence upon which the Court

relied in making its finding preceded the time that FPL
first became a licensee of this Commission; and, even if

the Commission were to assume (although there exists no basis

for doing so) that the conspiracy found by the Court of Appeals
continued in effect, it must be deemed to have ended no later

than 1971, before FPL had placed any nuclear generating facility

into operation. Second, there is no subject matter connection

between the violation found by the Court in Gainesville and

the activities licensed by this Commission.

The most recent evidence relied upon by the Court tol

support its finding of a refusal to interconnect occurred
on October 24, 1966. The construction permits for Turkey

Point Units Nos. 3 and 4 were not issued until April 27, 1967.

Accordingly, all of the evidence upon which the Court relied
. finding of an antitrust violation o: curred priorin making its

to the commencement of FPL's licensed activity.

Cities attempted to reconcile this essertial discrepancy

between their position and the statutory standard by arguing in

tLeir brief to the Court of Appeals that the conspiracy between

F?L and Florida Power must be presumed to be continuing as a

*/ Gainesville, supra at 1.

. . _ _ _ - __. _ .__ _ _ _ _ _ _ . _. . . _ . _ , _
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matter of law. In effect, Cities suggest that the Commission

should go beyond the finding made by the Court and assume

the continuation of the conspiracy in order to satisfy the

jurisdictional prerequisite of Section 105a. However, the

statute expressly proscribes the Cotmission from exercising

antitrust authority under Section 105a except on the basis

of detual findings made by a court. South Texas, supra,

| 5 NRC at 1316-17. .

In any event, the cases cited by the Cities fail to

support their contention that it must be presumed that the

conspiracy continued. / Indeed, it is clear as a matter of
*

law that the conspiracy must be deemed to have terminated no
,

later than 1971, when Florida Power entered into a consent decree,

approved by a United States District Court,- / under which**

~*/ Four of the sever. cases cited there by the Cities are ir-
relevant to a presumption of continuity. Hyde v. United
States, 225 U.S. 347 (1911); United States v. Kissel, 218
U.S. 601 (1910); United States v. Perlstein, 126 F.2d 789
(3d Cir.), cert. denied, 316 U.S. 678 (1942). United States
v. Swift, 186 F. 1002 (.N.D. Ill. 1911). Collectively
these cases stand for the proposition that, although suc-

| cessive overt acts may be taken in furtherance of the con-
spiratorial purpose, the series of overt acts constitutes'

|
a single ongoing conspiracy. As long as the conspirators '-

|
continue to commit overt acts, the conspiracy continues.

|
The remainder of the authority cited by Cities is likewise

| - inapposite. United States v. Stromberg, 268 F.2d 356 Gd
j Cir. 1959), merely placed on the defendant the burden of

proving that what appeared to be one conspiracy was in fact
"

two distinct conpsiracies. United States v. Oregon State
Medical Society, 343 U.S. 326, 333 (1952), and Local 167 v.
United States, 291 U.S. 293, 297-98 (1934), concern the pro-
priety of enjoining a conspiracy where defendants claim the
conspiracy has ended. In fact, Oregon ;~; tate Medical Society
found that the " visible reversal of policy" by defendant
seven years prior to the suit made entry of an injunctien
directed at behavior occurring prior to such " reversal"
inappropriate. Id. at 334.

**/ United States v. Florida Power Corp., C.C.H. t73,637

(M.D. Fla. 1971).

_ -. - - _ - . _ . .. . __ _ _ . __. . __ - _ . - _ . -
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Florida Power is enjoined from agreeing or conspiring with

any other person to allocate or assign wholesale customers

or territories. It is incomprehensible that any presumption

of continuation of a conspiracy could survive the entry of

a federal court decree against one of two alleged co-

*/conspiratorsc- Agreement to a consent decree certainly qualifies

as an "[al ffirmative [act) inconsistent with the object. . .

of the conspiracy and communicated ir - manner reasonably cal-

culated to reach coconspirators. .," which the Supreme Court.

has held to be sufficient to establish abandonment of a . con-

spiracy. United States v. United .P ates Gypsum Co. , 438 U.S. 422,j

464 (1978). Finally, the Cities themselves have disclaimed any

ongoing concpiracy between FPL and Florida Power in pleadings

filed with the NRC. /*

*/ It is noteworthy that the Cities have not requested relief
against Florida Power. If the Cities' concerns were.,

actually based on the conspiracy found by the Fifth
Circuit, there would be no basis for ignoring one

i of the conspirators. It takes at least two to form or'

continue a concpiracy.

**/ The following are statements made to this effect by Cities:
- Facts concerning~past conduct of Florida Power Corporation

may be relevant to establish a " situation inconsistent."
Cities do not allege any current viclations of antitrust
law or policy by Florida Power,.nor does counsel for Cities
have any reason for believing that such conduct is taking,

L place. Florida Power has affirmatively agreed to actions
i that would avoid anticompetitive situations. " Joint Petition

| of Florida Cities for Leave to Intervene and Request for
| Conference and Hearing", Florida Power & Light Co. (South

Dade Plant), NRC Docket No. P-636A at 31 n.2 (April 14, 1976);'

E.g., see License Conditions tc Florida Power Corp. (Crystal
River Unit No. 3), NRC Docket No. 50-302; FPC Electric Tariff

j of Florida Power Corp. filed with Federal Power Commission.

(Fo -: note continued on following page)

!
.. . - - -- . _ . .. . - - - - . - . - - . - . - --. - - - - -
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Thuc, there is no basis in the Gainesville decision for

finding that the conspiracy founo by the Fifth Circuit existed

at any time that FPL held a license from the AEC (NRC) ; and,

even if some credence is.given the Cities baseless theory
that the conspiracy should be deemed to have continued after

1966, it must be deene d, as a matter of law, to have ended

by 1971 -- before FPL had placed any of its nuclear plants
into operation.

Second, placing aside the question of time, there is

no basis for finding any subject matter connection between

the violation found by the Fif th Circuit and the conduct by

FPL of any activity licensed by this Commission. Nothing

is said in the Fifth Circuit's decision about any of FPL's
nuclear plants, nor doer the decision provide any basis for

implying a relationship betewen the violations and any such
activity.

*/ (Footnote continued from previous page

See also Joint Petition, supra at 53:

Cities do not allege any present conduct by Florida Power
Corporation in violation of the antitrust laws.

Finally:
- Cities do not allege that Florida Power Corporation is in-

volved in antitrust violations. Florida Power Corporation
has settled any cases involving such allegations and has
af firmatively agreed to actions that would avoid anti-
competitive situations. " Joint Petition of Florida
Cities," Florida Power & Light Co., (St. Lucie Units 1
a n d 2 , 'l u r k e y P o i n t P l a n t , Units 3 and 4), NRC Docket
Nos. 50-335A, 50-389A, 50-250A, 50-251A, at 68-69 n.1
(1976). E.c., License Conditions to Florida Power Corg.,
supra at 7.

_
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In the face of this, there appear to be two arguments

advanced as to how a subject matter relationship which would

support initiation of a Section 105a proceeding can be

found. First, there is the dissent of Commissioner Bradford

to the Commission's December 21, 1979, order. Commissioner*

Bradford would assume that the conspiracy found by toe Fifth

Circuit included agreements as to " ownership and energy pur-

chases" with respect to nuclear facilities which may have-

been in "the planning stage (s]" in 1966.$/

Even if the Commission chose to concur with Commissioner
'

Bradford's speculations, that would not provide a lawful basis

for initiation of proceedings under Section 105a. The statute

contemplates that the Commission will act on the basis of the

court's findings, and the Fifth Circuit's decision provides no

support whatever for Commissioner Bradford's supposition. In

any event, the factual record lays to rest Commissioner Brad-

ford's speculations. FPL has never offered to sell either an
;

ownership share of or unit power from Turkey Point Units 3

and 4 -- its nuclear units which were in the planning stage
,

!
-

.

'

*/ St. Lucie, supra., 10 NRC at 772. ,

l

|

|
!

- - . .-. - - . ,, , , . - , . , . . - . ,. ..-. - - - - - . . - ,. , ,- -- - , - - -
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in 1966 - to any other utility, regardless of its location. /*

On the other hand, Florida Power, when it found itself in

1974 short of funds to complete the Crystal River Unit No.

3 nuclear plant -- Florida Power's only nuclear plant --

offered ownership shares to all other Florida utilities,

including utilities in FPL's area of service. Thus, as

a matter of uncontestable fact, arrangements for " ownership

and energy purchases" from nuclear plants planned by FPL and

Florida Power could not have been governed by any territorial

agreement.

The second theory advanced by the Cities is simply

illogical. They argue that a Section 105a proceeding is

appropriate because "FPL continues to refuse to deal in nuc-

lear power and firm wholesale power (among other things) based

upon a territorial line." (Cities ' " Motion to Establish Pro-

cedures", p.4). Even the Cities concede that' FPL is not today,

-*/ The same is true of St. Lucie Unit No. 1, planned later
in the 1960s. FPL has offered ownership shares of its
St. Lucie No. 2, but only pursuant to license conditions
imposed by this Commission as the result of negotiated
settlements between FPL and the NRC 9taff and the Depart-

'

ment of Justice. The conditions which were attached in
1981 (" Memorandum and 0,rder," Florida Power & Light Co.,
(St. Lucie, Unit No. 2), Docket No. 50-389A (April 24,
1981)), permit transfer of entitlements to municipalities
located elsewhere in Florida, through the Florida Municipal
Power Agency, a joint financing agency. The Cities have
acknowledged that such transfers of participation benefits
to "outside" Cities have occurred. " Oral Arc . .nent , " Florida

Power & Light Co. (St. Lucie Plant, Unit No. .;), Docket No.

50-389A at 1393-94 (' agust 17-18, 1981).

_ - _ _ _ _ _ - - - _
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and has not for many years been, party to a cerritorial

agreement with Florida Power. Therefore, the practices

which FPL follcws today in dealing with other utilities

are concededly arrived at unilaterally by FPL. In reality,

the Cities suggest that the Fifth Circuit's finding of a

territorial agreement in 1966 be used as a basis for probing
FPL's unilateral actions of 1981, a position which cannot

be squared with Section 105a. /
*

In sum, neither of these theories of jurisdiction is

sound as a matter of law, nor can either be squared with

undisputable facts which are before the Commission.

II. Even If Jurisdiction Were Assumed To
Exist, It Would Be Inappropriate For
The Commission To Institute A Section
105a Proceeding

It is clear from the text and legislative history of

Section 105a that:

. */ Whether FPL's unilaterally adopted practices regarding
dealings with other utilities are inconsistent with Section
2 of the Sherman Act is being litigated in the civil anti-
trust case in the Southern District of Florida and, to
some extent, in Docket No. 50-389A. As regards the appli-
cation of Section 105a here, it is decisive that the
Gainesville court found for FPL on the Section 2 (mono-
polization) claims asserted by the City of Gainesville.

1

e

r- - .- . - - - - .- - - . , . - - - . - . , ,n.-y, ,n, . --. , _. ,.-
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First, the Commission's authority under Section
105a is intended to be permissive; second, the
purpose of Section 105a is to allow the Commiscion
to supplement -- if recessary -- the relief which
ordinarily would already have been provided by the
antitrust court.*/

Accordingly, even if a jurisdictional basis could

be foand for institution of a Section llSa proceeding here,
<

whether to institute such a proceeding would be subject to

a sound exercise of the Commission's discretion. Where the

record demonstrates that no relief supplemental to that
-

obtained in the court proceeding is necessary to remedy the

violation found by the court, or where the record reveals

that no " specialized penalties" are necessary because of

the implication of NRC-licen -d activities in the violation found

**by the Court,- / it would be an abuse of discretion for the

*/ "Brief for Respondents United States Nuclear Regualtory. I
Commission and the United States of America", No. 80-1099
at 19 (D.C. Cir. 1980). The underlying legislative nistory
is discussed in the same brief at 17-20 and St. Lucie, supra,
10 NRC at 767. See particularly-the colloquy between
Representative Holifield and AEC General Counse Mitchell

.'

(Hearings Before the Joint Committee on Atomic Energy on
S.3323 and H.R. 8862 to Amend the Atomic Energy Act of
1946, Part II,at 641-42 (1954)), quoted at page 18 of
that brief. Attention is also called to the additional-

legislative history cited in the " Memorandum by Florida
Power & Light Company" submitted to the Commission en
August 25, 1978, in these dockets, at 6-8. Becaust all
these materials are already before the Commission, they
are not duplicated in the text of this Response.

<

**/ Remarks of Senator Hickenlooper during Senate Floor Debate
on what became Section 105a, III Legislative Historv of the
Atomic Energy Act of 1954 at 3864.

1

__ _ _ _ _ - - _ _ _ _
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Commission +o institute a proceeding under Section 105a.

As set torth in the preceding section, the censpiracy

found by the Fifth Circuit has not been in existence for

many years. It cannot, therefore, require any remedy.

Gainesville, the only party which came forth and alleged

that it had been injured by such a conspiracy, has obtained

complete relief, including a commitment by FPL tc establish
an interconnection, and it has withdrawn its request for a

Section 105a proceeding. The Department of Justice and

the NRC Staff, which in 1978 supported initiation of a

Section 105a proceeding, have since entered into a compre-

hensive settlement with FPL -- which includes a requirement

that FPL interconnect with Gainesvilia on reasonable terms --
and now no longer support such proceedings.1/

~*/ Cities assert that the Commission should act because FPL
has not " repented," (Cities' " Motion to Establish Pro-
cedures," at 3-4) as demonstrated by the deposition of
Marshall Mcdonald, its Board Chairman. " Deposition of

Marshall McDonali", City of Gainesville v. Florida Power
& Light Co., Case No. 79-5101-Civ-JLK, at 98-104 (1981).
As noted above, the facts on which the Fifth Circuit
based its finding occurred between 1955 and 1966. Mr.

-
Mcdonald was not employed by FPL until 1971. Id. at 7.

Therefore, even if a conspiracy had existed at some time,
it is clear that it did not continue into Mr. Mcdonald'si

tenure as FPL's Chief Executive Officer, and there is
no reason why the Fifth Circuit's 1978 3 pinion required any
special action by Mr. Mcdonald to assure FPL's compliance
with the antitrust laws.

. -, . - ,--. ,- -- - . . - . --- .
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The Cities who now request a 3ection 105a proceeding

chose not to join in the| suit brought by Gainesville.

However, in 1979 they filed suit against FPL in the

n ited States Dist2ict Court in Miami, alleging violations-n

of Sections 1 and 2 of the Sherman act based on the allega-

tions which were considered by the Gainesville court along

with numerous other factual allegations. Thus, these Cities

have the opportunity to obtain any relief to whien they

may be legLlly entitled without the need for a Section 105a

proceeding. In addition, the same Cities have advanced the

same allegations before the NRC, in the antitrust review

now in progress in Docket No. 50-389A.

Finally, it is clear from both the legislative nistory

of Section 105 and from the Commission's decision in South

Texas that the NRC's function under Section 105a is to

supplement the remedies obtained in a court proceeding

only where " specialized penalties" are necessary because of

the role of NRC licensed-activities in the violation found by

the Court. / There is no basis whatsoever for believing
*

that such specialized penalties are required here.-

*/ See III Legislative Eistory of the Atomic Energy Act of
,

1954 at 3864; South Texas, supra, 5 NRC at 1317.

1

_ __ _ _ _ . _ _ . _ _
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III. Any Section 105a Proceeding Should Be
Held Separately from the Ongoing. Anti-
trust Review in the St. Lucie Unit No.

3 2 Dock 2t

If the Commission should _ eject FPL's position and.

initiate a Section 105a proceeding, FPL submits that such

proceeding should be held separately and not be consolidated

with the St. Lucie 2 antitrust review now pending before

an Atomic Safety and Licensing Board (Docket No. 50-389A).

The pending St. Lucie proceeding was convened pursuant to

Section 105c.

It is at this point uncertain whether the Section 105c-

antitrust review will be completed prior to the projected

October 1982 fuel-loading date for St. Lucie 2. Cities

have taken the position before the Licensing Board that

without their consent, the Commission is not authorized to

issue an operating license for St. Lucie 2 prior to the com-

Pletion of the antitrust review. / FPL disagrees with this
*

position. Nonetheless, by all app. rances, Cities will attempt

to delay operation of the plant. Under these circumstances,

FPL seeks to avoid any delay of the Section 105c, proceeding

. that could possibly assist the Cities' efforts to prevent

the timely operation of St. Lucie 2.

*/ " Motion of Florida Cities fer Leave to Respond," at 3
(June 16, 1981).

.

_ . . _ . _ _ _ _ _ _ _ _ _ _ _ _ _ . _ _ _ _ . _ _ . _ . _ . _ _ _ _ _ _ . _ _ _ _ _ _ . _ . . . _ . - _ _ . _ . _ . _ _ _ _ _ _ - _ _ .-
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The issues which would be involved in a section 105a

proceeding have not been defined at this time. Certainly,

any such proceeding would focus on the connection between

the violation found by the Gainesville court and the conduct
1
1

of activities previously licensed by the NRC, a subject that

', quite different from the issue involved in a prelicensing

antitrust review -~ which focuses prospectively upon whether

activities under a license not yet issued would " create

or maintain a situation inconsistent with the antitrest. laws."
!

It is already doubtful that the 105c proceeding will be

completed in time to accommodate fuel loading in October

1982. Any action which complicates or adds to the issue

that must be determined in that proceeding increases the risk

that operation of the unit will be delayed. In these cir-
'

cumstances, the Commission should not consolidate any

Section 105a proceeding with the Section 10Ee proceeding.
9

i

CONCLUSION

There is no jurisdictional basis for the Commission to

initiate proceedings with respect to a court finding of an,

antitrust violation fifteen years ago, a violation which

did not involve the conduct of activities licensed by

the NRC. Even if jurisdiction could somehow be found, no

. _ _ _ _ _ __. --. . _ _ _ _ . _ _ _ -
I
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rational basis exists for the Commission's acting under

Sec:. ion 105a in these circumstances.

q spectfully submitted,

A. Bou ight, Jr..

,
Lowenstein, Newman, Reis & Axelrad

d O25 Connecticut Avenue, N.W.'

Washington, D.C. 20036.

Herbert Dym-
Covington & Burling>

1201 Pennsylvania Avenue, N.W.
4

P.O. . Box 7566
Washington, D.C. 20044

Attorneys for Florida Power &;

Light Company

,

{ DATED: September 16, 1981
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