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Sefore the Commission is a consclidated proceeding to
determine whether certain limications on the availability
of firm wholesale requirements service, along with notices
of cancellaticn of such service to specific wholesale
customers, are unjust, unreascnable or unduly discriainatery,
and particularly whether they are anticompetitive in effect.
With one excepticn, we find that the oroposed limitations
on requirzements service availability have not been justified.
Accordiagly, we reject these tariff provisions. Moreover,
since the notices of cancellation acre founded ugen one of
these rejected limitations on availabilisy, thev must
likewise Le rejected.

TC set the stage for cur discussion, we wish %o state
at ‘e cutset our view that, where a utility possessing
Birket power in a relevant market seeks :o amend a general
tariff to impose conditions which foreclose supply options
or increase the costs of competitors, or which otherwise
contribute %2 the acguisition or maintenance of monczoly
power, its applicaticn for amendment must be rejected and
found unjust and unreascnable under Sections 205 and 206 of
the Foederal Power Act - unless the utility can show that
compelling public interests justify the service conditions.
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vorecover, aven where ovecriding putlic solicy objectives are
shown =0 justify scme cestricticn on wholesale service, such
a utility must Se called upon to demonstrate that its
srogesal is the least anticompetitive metioed of cbtaining
legitimate plananing or other objectives.

On the basis ¢f ocur analysis of the record tefore us,
we conclude that FPslL's proposed tariff restrictions would
eliminate =he only practical scurce of base~load power or
enezjy %o competing utilities within the mackets dominated
sy the Cempany. Furthermcre, the proposed testrictions
would appear to create tie potential for additicnal anti-
sompetitive effects oy inhibiting the formation of new
diseribution utilities within these markets. FPsl has
failed to satisfactorily demonstrate countervailing public
intecests that wacrant approval of any of these procosals,
except for the one which would provide separate paccial
requirements secvice. To the exteat that legitinate pur-
poses are sought to be attained by FPsL, there appear &2 ce
a number of alternative means of less anticompetitive effect
far their accomplishment. The Commission wishes to emphasize
that we are not tcday holding that a utility with market
power is, per se, precluded from amending a gensral tariff
to impose condicicns which limit service avails ility. The
Fedaral Power Act accords a utility the right (o propose
such limisatisns and an oppertunity to demonstrate that its
proposed change in service is just and reascnable. In the
instant case, w¢ find only that FPslL has failed to carry its
sucden of justification.

An initial comment is also in ocrder concerning the
applicability of antitrust laws and policies to our pre-
ceedings. PFrom its inception, this proceeding has focused
an issues celated to the justness and reascnableness of FPsl's
rate progosals when evaluated in light of their alleged
anticompetitive effacts, The 2llegatiocns and evidence of
staff and the intervenors together with the assuciated
resgonses of the Company have coalesced into issues typi-
cally examined in the context of a monopolizaticn case
under Secticn 2 of the Sherman Act. The Commission acknow-
ledges that it is not specifically ctesponsible for eaforciig
the Sherman Act or any cther of this nation's antitrust
laws. And we wish %o emphasize that in evaluating the anti-
compe :itive effects of a proposed rate change and in making
findings with respect therets, we do not make find .3gs that
violarions of the antitrust laws have cccurred., Instead, it
T3 our colication %o evaluate the public policies expressed
in Federal ancicrust laws and to reflect those policies in— -
the conduct of ocur respensibilities under the Federal
Power Act. 1/ This we have endeavocred to do in the instant
case.

1/ It 18 now seycnd guestion tlac antitzust law and policies

E de relats %3 this Comaissicn's responsibilities under the
Ffederal Sower Act. See, Gulf States Utilities C2. v. FPC,
411 0.S. 747 (1973); and P3G v. conway Corsocaciom, 425 C.S.
271 (19768).
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while we Selieve cur evaliaticon of the anticompetitive
effeczs of the progesal is correct and supported oY
she record, we recogriize that thesa anticompetitive
affecss may not have Leen demonstrated with the rigor
as would Se demanded in procredings where specific
fiadings 2f viclations of the antitrust laws are ac
i3sue wita attendant potential for the impesiticn of civil and
eriminal penalties. Lastly, we wish %o ncte tlat the faicly
elacorate account of FPeL's past cond. °t in its market place
is not intended by thais Commission to Le a detecmination of
factual disputes which zay be the subject of licigation in
seher forums. Rather we mecely cbserve that the evidence in
smis vecord of that past conduct casts a shadcw over FPal's
claized need to restrict secvice and, therefore, is of pro-
mative value in dotermining whether the Company has satis-
faczorzily carried its burden of justificaticn for the progosed
curvice limitations., Tae structural and conduct analyses
required in an antitzust proceeding, and presented to us
here, are of considerable assistance in isclating Jdemon-
strated anticompecitive effect from unfocused allegations.
It is imporsant %0 examiie the mirkets in which relevant
electric services are bought and sold and then determine how
the guesticned rate provisions may affect the competicion, ot
sctentizl competition, in these markets. This copinion

attempts tc prasent our interpretaticn of the facts and law
along these lines.

BACXGRCUND

e Procedural Sigtcry On Cctober 14, 1377, FPsL
filed in Cocket No. ER/ 3= progosed changes to its firm
wholesale electric tariff, schedule SR-1l, which would
mifurcate that schedule into a full reguirements schedule
SR-2 and a separate partial requiremer.cs schedule PR, and
increase the rates for each of these ser” ‘ces. Under
schedule SR-1 firm service has been generally available
*in all tecritory secved by tie Company." FPSL now
groposes o limit the availability of Iim wholesale
services %o those existing customers named in the two
new schedules, which previously purchased under schedule
SR-1. Alsc, the Company would limit service undec
schedule PR o existing customer3 which do not own sufficient
jenerating capacity %o meet their peak lcad requirements.
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In a related action, FPsl filed in Docke: ¥o. Z273-31,
on December 1, 13977, a notice of cancellaticn aof fira parcial
Tequirements service co one of its SR-l customers, the Cicy
of Homestead, Plorifa, which has sufficient capac.ity tC meet
its load. Ins*7ad, the Company would make wholesale sales
to Homestead under rate schedules in an interchange agree-
Zent Detween tlese :wo parties. Under Secticas 205 and 206
of the Federal Power Act, a utility must receive Commissicn
approval o replace one service to a wholesale customer with
another service. Commissica jurisdiction over changes in
rates, charges, classificatioca or service necessarily en=-
compasses this situation. The Commission must firse find
that thix custome: reclassification is in =he publ.: interess.
See, Psnnsvivania Water and Power Companv v. FPC, 243
U.5. 414, 4i%=424 (1952).

By oraer of DNecember 10, 1977, the Commission conse’ i-
dated these duckets, suspended hoth the tasiff availability
cestricticns and the Homestead cancellation for five months,
and suspended the proposed rate changes for twe acnths.

Phiase I of these consclidzted proceedings was established

tc allow for separate hearing and decision on the legality
of the tariff availability restrictions and the cancellation
of the firm service to Homestead.

Following a schedule of conferences, evidentiary sub-
missions, hearings and briefs, Presiding Administrative Law
Judge Curtis Wagner issued his Initial Decision on april 21,
1978. BEe concluded that the proposed availability lirita-
tions for full and partial requirements services are juse
and reascnable, and approved the cancellation of firm par-
tial requirements service to Ecmestsad.

Briefs on exceptions ts the Initial Decision were
filed on May 8, 1978, by the Commission Staff, the Cocper=
ative group of wholesale custcmers, 2/ and the aunicipal group
of wholesale custcmers (the Plerida Tities). 3/ on May 12,
1378, PPsL filed i%s brief cpposing these exceptions.

2’ Tue Cooperatives include Seminole Electric Cooperative, Clay
Electric Cooperative, Lae Couaty Elecsric Cocperative,
Ckefencke Rural Electric Membership Corperation, and
Suwannee Valley Zlectric Cocperative.

3/ 'Me Plorida Cities include Port Piercs, New Smyrna Zeach,
Bcmestead, and Starke.
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Sy order issued June 1, 1378, the Commission sStated
LSS intention =9 issue a final decision in Phase I as socn
4s possidle and urged PPsL =a cefrain from Laplem-n:ing
the tacifs availapility restrictions and cancellasion
Gf regquirements service =o Scmestead, pending a final
teling on these issues. Sy letter dated June 9, 1978,
FPsL informed the Commissien that, without waiving its legal
tights, it would previde @R sarvice to Hcmeste:d and alse
52 tle City of P:. Pierce, Plorida, pending final Commission
action.

Ihe Fate Chance Procos:ls Firm wholesale service

under FP&L sciedule SR-2, Zfiled on October 14, 1377, would
Se av.__.lable %o neet the total capacity and ene:gy requice-
Tents of purchasing utilities aver the indefinite future.

It is compr.sed of a two-part demand and energy rate, hased
on FPsL's averace System costs which includes the preiecsion
costs of its nuclear, Sas and oil-fired generating plants.

SS predecessor, schedule SR-1l, was made available
to all wholesale purchasers within FPsl's service

territory. Howevar, the -ompany now griposes o limis

full requirements service to six rural electric ccoperatives
which presently take this service. A potential purctaser
tequesting full requirements service from PPRL in the future
could not anticipate teceiving this servics and weuld not
receive the SR-I rate for any service it was able to artange. 4/
While there will he ne abatement of retail sales o new
Customers, PPel has stated that ie is not willing to commit
itsel? =3 serve any new wholesale customers hus would ke
willing ts discuss the Pessibilisy when che situation arises. S/

FPSL wholesale schedule PR, also filed cn Cztober 14,
1877, is a modification ef schedvle SR-1 designed to meet
partial cower and energy regquireents, cemplenmenting the
furchaser's own generation or Staer firm power purchases.
Like schedule SR-2, ik is composed of a two=gart demand
and energy rate basaed on dverage system costs; Nowever,
the rate levels are differen~ and the demand component is
stratified to reflecs diffaring prices for feak and tase/
interzediate demand. 2ach Lariff has two energy rrte blocks,
Sut the SR-2 lower black is attained afser Furchase of

FP&L Brief cepesing uxceptions at 14.

id. -

@
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273 <Wh ger kW of silling demand, versus 400 kWh under
schedule FR. |Morecver, scaedule PR fegquires the customer
0 specify its "contrac: demand® on FPsL for succeeding

.2 month jericds. The customer's menthls 2illing demand

1S never less than 30% of i%s consract cesand plus 7%5% of
its maximum recorded pezx demand. Cenversely, the demand
charge for gurchases accve 110% of contract demand is higher
and tne customer may not increase its contract demand for
succeeding 12 month pericds by more than 125% without the
consent of FPel. The Company asserts that these design
differences tetween schedules PR and SR-2 encourage partial
Teculrements custlomers to increasae their load factors.

Partial requirements customers, including che Cities of
gcmestead and New Smyrna 2each, grevicusly tock service
under schedule SR-1 which, as noted earlier, was available
%0 all custcmers in FPsL's service tecritory. With the filing
9f schedule PR, however, PPsL proposes to limis this service
S0 tlree customers, the Reys Electric Cooperative and the Cities
of New Smyrna 3each and Starke. GHomestead which, like Fors
Flierce, fas sufficient generating capacity t5 meet its load,
“ould te excluded from this service. §/

Although not directly at issue in this proceeding, it
would aid the clurzity of this cecision to Jescribe the fsur
interchange power and energy services which FPsL and several
utilities recipreocally previde under Silateral agreements.
The transacticns under thes' ac-eemants are veluntary and
of relatively short duratior Rates are deterained at the time

£ sale, tased cn incremental insterd of average system costs.
Z3erjency intercharge service, dencminated Scnedule A, provicdes
the Zuyer with capacity and energy in the event of a forced
cutage, for a perlcd lasting no longer than 72 hours. Por pricing
purgcses, Schecdule A service .t deemed o be provided Ly the
seller's designaced fossil-fi.d steam or combustion tursine
jenerators and recsvers only cut-of-pocket energy costs. 1/

6/ As will be discussed later, Tort Pierce began purchasing

" under schedule PR on March 238, 1378. EHomestead alsc
continues o receive service by agreement of FPsL. Sowever,
FP&L asserts that it will terminate service %o hoth, if the
Comzissicn approves its rate changes.

Under certain circumstances, the buyer may alternatively
return capacity and energy in kind within zhe current
billing periecd.

)
‘\
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Scheduled interchange service, Schedule 2, Trovides capacity
and energy for periods of less =han 12 Aonths, when the buyer
13 sho:t of capacity primarily due to forced or scheduled plant
Sutages. Tie Tuyer nusSt meet the reserve recuirement
associated with Schudule 2 service. Celivery of Schedule 3 power
and enesJY QrCUrS woen in the seller's discretion no impzirment
of fuel stocks or service o sther customerrs would results.
Capacity and energy rates are based on the nroduction costs

cf the seller's fossil-fired and comBustion turbine generating
Wnits. EZcoonemy interchange service, Schedule C, provides

for non-firm e.ergy exchanges of short duraticn, pricead

£0 split the savings hbetween the seller's incremental cost

of generaticn and the buyer's decremental cost. 8/ Pinmally,
firm interchange power, Schedule 0, provides capacity and
energy for periods of 12 to 36 montas. Onlike firm sarvice
under Schedule SR-2 and PR, this service is curtailable

during extreme cold weather and emergency coenditions, in

which case the demand charge may be adjusted. Schedule D
Service i3 apparently priced at the schedulec cutage rate,
Schedule B, far fossil-fueled and combustion turkine capacity
and energy (ESxhibi% 29). Wish intermittant usage Schedule

0 may Se cheaper than the 3R rate; however, it apparently
DJecomes moce expensive than Schedule PR as the customer's

-cad factor increases (Tr. 254). FP&L proposes to provide

firm service :c Homestead and Pors Pierce only under Schedule
DO, and has cffered them 24C MW of Schedule D capacity

tarcugh 1980,

The Initial DCecisisn The basic issue cf this proceeding as

characteriz Sy tle Presiding Judge is whether FP.L can
justify a reclassification of wholesale services based on the
relationship of ~ustomer locad o customer generating capacity.
In hearing thais case, the Judge imposed the burden of proof cn
FP&L to damonstrate that its procosed tariff modificaticns and
restrictions were just and reascnable. Se largely refrained
from considering the evidence presentecd by Staff and tne Plerida

ities ir-tended to demonstrate that tle propesed restrictions

8/ The price ¢f intarchange energy is Claracteristically
deterained by FPsl's generating units with hich
cperating costs, not by base-lozded nuclear cor
natural gas-fired units.
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were part of an anticompetitive pattern of activities
Sy the Company, leading toward moncpelizaticon of the
the retail pgower marke:.

The Presiding Judge concluded that FPaL's proposed
restrictions <. eligihility for wholesale services were
justified on the basis of differences in cost of service.
Je agreed with the Ccmpany that the load patterns of
customers with capacity equal to their peak demands
could Se so eratic as to make FPSL system planning unduly
difficult, varranting the complets exclusion of such
customers from wholesale service at average-cost rates,
e decided that incrementally-priced interchange sercvices,
described above, ere acceptable alternatives for
customers such as FAcmestead and Fort Pierce. The Judge
found that interzchange power could be used to meet their
sasz load recuirements "at a lower rate than under the
partial requirements schedule,” Initial Decision at 14,
and suggested that these self-sufficient utilities cculd
pucrchase dulk power from other sources because FP&lL has
agreed to wheel., BHe deferred to civil courts the
allegaticns of these twe customers that PPel nad bra2ached
contractual ocbligaticns o serve them under schedule SR.

The Judge alsc found that the bifurcation of schedule
SR-1 into separate SR-I and PP schedules was just and
reascnable. Moreover, he :oncluded that the Ccmpany could
change the availability provision of its tariff to limis
wholesale services to custcmers named in schedules SR-2 and
PR. This was based on his assessment of certain financial,
operational and capacity planning problems assected by
PPSL and his determination that the two-year notice of
terainaticn provision in the schedules did not assure that
the Company would reccover all capacity costs.

The Judge dismissed the allegations that PPglL's proposals
would have an anticompetitive effect, based con a Company
representaticn that it had no interest in acguiring new
retail franchises because of fuel problems. Finally, he
scught to mitigate concern that FP&L would strictly construe
its tariff limictations by reciting several cof ch. Company's
interpretations made during the course of the proceedings,

Sut not added to the proposed tariffs,

In sum, the Presiding Judge approved each of the Company's
Propesed changes to its wholesale tariff., Rased con this, he alsc

.t -

approved the propesal that Homestead (and Port Pierce) become
ineligible for service under PPsl's averace-criced wholesale

rates and allowed to take fira interciiarge service onlv.
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Positions of the Parties The cosition of the applicant,
FP&L, nas teen summarized in the =wo proceeding sections of
S3is cpinion. It further states that public utilizy
obligations under the Federal Power Act are lirited. Sowever,
we are basically concerned here with the chlijations undertaken
Sy PP&L itself in its schedule SR-1 tariff, which makes
wholesale service generally available throughout the
Company's service territory, in contrast to the Fropcsed
limitations on availability of schedules SR-2 and PR. S/
Pinally, PPsL denies that it has engaged in anticompetitive
activities, states that Staff's and Florida Cities'
allegaticns are largely irrelevant and questions their
applicaticon of the antitrust laws.

Excepticons to the Initial Decision raised by Plorida
Cities are prolix. GHovever, they Ray be simplified, briefly.

Plorida Cities contend that the proposed tariff is
an attempt to abandon service to the City of Homestead
Decause Scmestead is currently rteceiving full interchange
gservice and under the terms cf the Propored rate schedule
could nc longer receive partial requirements zervice although
it desires to do so. Cities claim that restrictions in the
propesed full and partial requirements tariffs are tana-
zount to refusals to deal in either total or partial
tequirements service. PPsl's partial requirements tarife,
they assert, is designed tc linit the sale of wholesale
Fower. This is accomplished by restructuring the sale of
partial requiroments service %2 only those systams which
require such service to complement the insufficient genera-
ting capacity or firm power purchases to meet their native
lecads and therefore dces rnot apply to systeus which nominally
lave generaticn sufficient to mee: their loads regacrdless
ef the age or efficiency of such generation. Roth Herestead
and Focrt Pierce would be served nly at interchange rates,
creating a price squeeze.

3/ 7To the extent the Presiding Judge Zay suggest that
schedule SR~1 does not make wholesale sarvice generally
available because service contracss may still be
tequired, Initial Cecision at 8, this is not teflected
in the provisicon itself. During cress examination FPsl's
rate design witness acknowledged that utilities within
the Company's service territory, such as Port Pierce,
Jacksenville and Orlandc, were eligible for fira service
under tle taras of Schedule SR-l. See, infra at 30.
After all, the purpose of this proceeding nas Seen o
limit that provisign %c certain named and existin
customers. Moreover, FPSlL has in the past filed
un@xecuted service "agreements® when customers have
comme 12ed service.
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Cities contend that FPsL is attempting to deny
or make it more difficult for them to estaclish econcmic
alternatives. Apart frca the tariff proposals at issue,
thnis 1s accomplished by denying joint sarticipation in new
AuC.@ar generation, oppesing municipally supported legislation,
and refusal to file or establish a general rate for trans-
missicn., They also state that FP&lL has refused to support
a general integrated power pool in ®lorida.

The Cocoperatives assert in their brief on exceptions
tnat the Initial Cecision ignored their position and
relied excessively on FP&L testimony. The Cooperatives,
which through Seminole are 3lanning base load generating
units, will require partial requirements service in the
future instead of schedule SR-2 service. BEecause they are
not named in the PR tariff they are not assured of this
service, so that these limitations deny them the necessary
supply flexibility =o account for changing situaticns.

Staff alleges several acts of monopolization by FPsL.
Staff states that PPLL has refused o sell wholesale pcwer
$0 the zunicipal utilities, thereby constituting a refusal
to deal proscribed by United States v, Otter Tail Power Co..,
331 F. Supp. S4 (D. Minn, 1971), azf£'d, 3 g.S. ( I
In this regard, it points to an historic FPsl pelicy not Lo
serve municipal systems at wholesale, a: FPslL rofusal =o
Serve Fort Pierce under the SR-l tarif%, and the limitaticns
cn tihe availability of the SR-2 and PR tariffs Presently at
issue. Staff views FPslL's dominance over transmission
facilities and its corresponding refusals to wheel as Bottleneck
moncopclization proscribed in United States v, Otter Tail Power
S8., sucra. Staff cites examples Cf FPSL'S refusing to wnee
taird party tulk power to the Cities of Jacksonville, Homestead,
and Lake Worth, and it asserts that, while PPsL has very
tecently announced in Dockez No. ER77-17%5 a new policy to
Ferait shecling, that policy is far %00 restrictive in terns of
cates anc te.ns. Staff sees another exumple of menopolization
in FPEL's rescrictions on access to its nuclear generating units.
Spr:ifically, Staff asserts that smaller utilities do not have
the indivicdual loads to justify a nuclear unis Sut, due =o the
eccnomies of such units, utilities Zay beccme uncompetitive
without access. taff also alleges that FPsL has unreascnably
testricted coordination, beoth in terms of econeomy exchances
and gower pooling. It then contends that FP&EL Aas established
Barriers to entry ia the form of restrictions in iss franchise
agreements with municipalities, Particularly the standard thirsy
year term. This is occurring, according o Staff, while FPsL
TMaintains a gzolicy of acguiring aunicipal systems; however,
TPsL has not acguired ancther utility in recent years. The
Stafl ccncludes that FPsl's Proposed tariff restricticns would
further its =onczely gower in the relevant markets, as
defined bv its econcmic witness.
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TSE IXISTENCE OF COMPETITION AND MONOPOL? BOWER

The Relevant Markets We begin cur discussion of
FPsL's tariif gropesals oy defining the relevant markets,
wnich provide a framework for deternining the possible
exisctence of mcnopoly power, the ogpertunities for com-
cetition and the reguired breadth of any cemedial actien
4e may order. The Staff eccnomic witness
identified two broadly-defined product markets as rela-
vant to the investigation of the anticompetitive effect
of FPsl's propcosed tariff restrictions. This analysis was
not challeuged by any party and reflects FPslL's own con=-
ceptualization of its business. 10/ The retail market
involves sales of capacity and energy to ultimate consumers
57 vertically intagrated utilities such as FPslL and by
distributicn utilities. The bulk power market invelves
sales of wholesale power and energv to retail distributors
(including the captive retail distrisution centers of vertically=-
integrated systems) by bulk power producers and suppliers.
These product market definitions arce amply supported
Sy tle record, and we adept them in cur analysis.

The bulk zower product market was fursher disaggregated by
the Staff witness into five .ubmarkets essentially consisting of
full requirements power, partial reguirements and coerdination
services, component bulk services, sales at transmission vol-
fages =2 ultimate consumers and transmission services.

In sc doing he attempted :o demcnstrate =he inter=-
changeability ¢ firm full requirements power with "unbundled®
Sulk power services which may be purchased from several
scuzces to zmeet the requirements of 2 retail distributer, in
c=njuncticn with generation cwned -y that distributor.

While we do not dispute the validity of tais subdivision
¢f the wholesale market, a more practical methed of analyzing
that market for purposes of this proceeding is to separate
Sulk power transactions ints iiscrete firm requirements and
coerdinaticn sitmarkets. GSssintially, this parallels
the distinction between FPsL's schedule SR-2 and PR firm
services on the cne hand and its interchange services c¢n
the other. FPsl's firm services are non-interruptible; priced
¢n the Dasis of averige system costs; designed to meet a

10/ In a 1376 presentation ts the Company's Senier Management
Council, FPsl’'s vice president for strategic planning sukb-
divided the Company's activities ints discrete ~ulk cower
and electric service businesses (Zxhibis GT-3, at 3).
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custcmer's base, intermediate ard/or peak load requirements;
and continucusly available over the indefinite future. <Cone-
versely, interchange services are interruptible; incrementally
priced on the basis of oil-fired generation costs; ancillarcy
t0 Sulk pcower supply and ncot practicable sources of base

lcad power; and of limited duration. Depending on the feasibility
to the customer of self-generation or supplementary firm-power
furchases, parctial requirements service is reascnably intec-
changeable with full requirements power to meet a retail load.
Such interchangeability is a requisite for grouping

products in a common market. See, United States v. du Pont &
Cs., 351 U.S. 377, 393 (1956). Cf course, fPal did not 1cselZ
distinguish between these two firm services in its SR-1l
schedule prior %o *his case. fowever, interchange services
~annot Se used to sustain lcad recuirements and may only

Se used to augment other primary sources of bulk supply.

In particular, FPsl's wholesale customers do not regard
Schedule D firm power as interchangeable with SR or PR firm
sower and tle Ccocmpany describes them as different services.

FPSL sells electric cower and energy t0 most of the
Reavily populated areas alcng the eastern and lower western
ccasts of caninsular Plorida and poztions of central and
north-central Florida. Within or adjacent to this service
territory are 22 smaller areas served by amunicipal and crop-
erative utilities. The Staff witness identified this composite area,
comprised of scme 35 Plorida counties, as the relevant gecgraphic
market for teoth retail and wholesale precduct markets. This
was zrimarily determined frem informaticn in PPsL's 19378
annual repcrt. The service territories of larger bordering
gt‘lities 11/ were excluded from the retail geographic
@arket Decause of the unavailability of wheeling service
into the F?sl service territory and the existence of retail
territorial allccaticn agreements with PP&L which prohibie
retail competition (Zxbibit GT-6, at 8-93). 12/ This is
net ts say that competition dces not exist i1n the relevant
retail market. As we discuss later, there is significant
ccmpetition, primarily franchise and yardstick competiticn,

1l/ Florida Power Corporation and Tampa Electric Company.
12/ These retail territorial agreements are not at issue in this

proceeding and we exTress no opinion as to their merit. Thev
require approval bv the Plorida Public Service Commission

and have teen upbeld on judicial review. Storev v, Mave,

217 So. 24 304 (Fla. 1963), cers. den., 39% G.5. 209

(13639). 1In 1374 this authority was expressly given %2 the
Floerida Ccmmissicn. See, Florida Statutes Annotated

§366.04.
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and FPsL itself has recignized that its neighboring utilities
are both customers and competitors (Exhibit GT-6, at 1l).
Furtherzmore, e¢ven territorial allcoccaticn agreerents are
suhject to modificaticn under limited circumstances in pro-
Ceedincs before the Plorida Public Service Commissicon.
Pecples Gas Swvstem v, Mason, 187 So.”u 335 (Fla. 1966).

The wholesale bulk power gecgraphic market was similarly
constrained Decause rslatively few whcelesale transacticns are
mad® across its boundaries. This geographic limitation applies
a< well to the bulk power submarkets, particularly the firm
requirements submarket, described supra, because of wholesale
territorial agreements and the absence of firm power transmission
services. Although there is a potential for competition in the
wholesale warket, actual competition has heen inhibited by PPsL,
as we discuss telow. We are not reguired to remedy that situation
now. This opinicn reflects our concern that wholesale moncpoly
POwer not De used to maintain or enhance a utility's retail
macket position.

Monccoly Power Monopoly cower has teen de’ined ‘as the
ability to control prices or exclude competiticn from a
relevant macrket. OUnited States v. Aluminum Co. of America,
148 P.2d 416 (2d4. Cir. 194%). It may be teadily apparent
in cases where grices have been controllad or competition
demonstrably excluded; however, such showings are not essen-
tial. American Tobaccos Co v, United States, 328 U.S. 781,
811 (1338). 13/ Instead, the characteristic test is based
en a firm's spare of the marke%, and a predeminant share
warrants tle inference of moncpoly pewer. Onited States v,
Grinnell Corm., 384 U.S. 563, S71 (1966). 1In Onited States v.
Ctter Tail Power Co., 331 P. Supp. S4 (D. Minm, 1971), ac:'d,
410 U.3. 366 (1373), an inference of aonopely rower was cased
on a finding that the defendant utility possessed a 75.53%
share of the relevant market. We find that PPslL has
acnopoly rower in these relevant markets, as determined =34
Or. Tayler in unrebutted testimony.

2ased on 1376 data, PPsl has been showr o pPUsSsess a 76%
share of the retail market in tarms of customers served.
tS clcsest rivals are the eight municipal utilities located
within FP&l's service territory which generate a portion
of tleir power requirements. 14/ Collectively, these eight

13/ |Monoroly power can be exercised as well through subtle
efforts to prevent competiticn from developing. Onited
States 7. Griffich Amusement Co., 334 U.S. 100 (1948).

L
-~
~N

The eight utilities are Plorida Public Utilities in
Pernanding, Fort Pierce Utilities Autdority, the City
cf Scmestead, Jacksenville Zleceric Authority, City of
ey West, Lake Worth Utilities, the City of New Smyrna
Seack and the City of Starke (Exhibit GT-3).

——— - - e
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eystems ntave a 12% share of retail custcomers served (Exhi-
512 GT=3). In 1976 FPel's share cf total kilowatthours
sole at retail was 75%, compared to the collective 13% sold
Sy tie eight generating aunicipals. 135/

The statistical measzurement of monopely power adogpted
in United States v, Qtter Tail Pcwer Co., supra, was the
percaencage Of tOwWnS Jerved at ceta.l wichin the relevant
market. FPsL provides retail service to approximately 90%
of the communities in the relevant market with populations
of cver 1000 pecple (Tr. 1569). 15/

The inference of PPeL's moncpoly power in the retail
market is strengthened by several additional considerations.
First, the existence of territorial allocaticns obvicusly
provides a very effective barrier to new retail competition
from existing uvtilities. Second, the substantial cost of
acguirzing utility property at the expiration of an existing
supplier's franchise could be a barrier to competition
for existing firms and new enirants as well (Exhibit
ST-8). Third, the absence cf wheeling services that woculd
allow a utility to provide retail sezvice %o a noncontiguous
area would stop any retail competition which cvercame the
first two barriers. 17/ In sum, these high market entry
Sarziers confirm the ference of moncpely power tased on .

-
wn
by

FPsL's share of the relevant market has grown scme=-
what between 1366 and 1376 from 73% &2 76% of total
retail custcomers and from 74% to 75% of retail sales
(Te. 1568). i

16§/ Cf., Brown Shce Co. v. United States, 370 U.S. 294,
337 (1962), a case brougnt under §7 of the Clayson Act
where moncpoly power was measured c¢n the basis of
¢cities in the relevant market with pocpulations exceeding
10,000, In City of Mishawaka v. American Electri
power Co., 465 P. SUpP. 1320, 1325 (N.O0. Ind. 1979),

e court fcund moncpoly power where the defendant
served at retail 89% of the municipalities in the
relevant market.

17/ C€#£ , Besten Edisen Co., Docket Nos. E-8187 ané £-8700,

== Order Reversing in Part and Affirming in Part Initial
Cecision, mineo at 3 (December 7, 1376), where the
Commission dJdealt with a transmission rate for retail
sec7ice £o a noncontiguous territocy.
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FPsl's market share. Consumers Power Companv, § NRC 392,
1013 (1877). Moreover, entry Darriers ennance the opportu-
nities for exploitation of this power.

Although the record does nat contain precise staristical
indicia of FPsL's share of the wolesale power market, it is
clear that the Ccocmpany has monope Ly power over bulk power
transacticons as well. '7sL's sdare of the retail market is a
suitable Dase on liich to assess its share of the wholesale
macket, Decause the tulk power which the Company produces to
serve its own captive retail service territory must be included
as part of the wholesale market., United States v, Aluminum Co.
of America, supra, 148 P.2d at 424, Thus, FPeL possesses act
Teast a /5% sbare of the wholesale market, to which must be
added the Company's wholesale sales o municipal and cocperative
utilities within the relevant market. The only other supplier
of wholesale requirements service within the relevant market
is the Jacksonville Electric Authority which supplies its
own distribution system, plus the distribution utilities
in Jacksonville Beach and Green Cove Springs.

Moreover, included in FPsL's bulk power rescurces are
virtually all of the nuclear generating capacity and sub-
stantially all of the gas-fired generaticon available within
the relevant maret, each of which give the Company a signi-
ficant edge in the precduction of low=-cost power for base
load requirements. Three of -he four operating nuclear
plants in the State of Plorida are sclely cwned by PPsl
(Tr. 588, 1625). 18/ Only New Smyrna Beach and the Cooperatives,
acting through their generation and transmission subsidiary,
Rave gained direct access to nuclear genecation, through
small cwnership interests in Plorida Power Corporation's
nuclear plant. The Company does not dispute
that its long-ter:, noncurtailable supply of natural gas
gives it an advantage over municipal generating systems; 18/
however, 1t assects that it should be allowed to retain
this bargained-for advantage for sales to existing customers
(Tr. 205). By compariscn, municipal generating units arce
rmall-capacity, cil-fired stesam or internal combustion machines

18/ See, Port Pierce Otilities Authoritv v, Nuclear Requlatarvy

cmmission, P.20 , DeGe CiZ. NOS, 77=1923 and 77-2101
(Mareca 23, 1379).

/ See cenerallv, Sebrine QOtilitie smmissicn v, SERC,
i o

ies
Y] ” Sen Cir. NOS. 17-29.1 and 71=2972 (Marea 20, 1379).

7.
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which characteristically have high operating costs and are
ill-suited to provide baseload requirements. 20/

Pinally, we note that PPsL owns 81% of the transmission
lines within the relevant market <ith operating vecltages
of 63 kV or above. The Jacksonville Electric Authority owns
the next-largest share, 5% (Exhibit GT-5). These are -he
facilities over which bulX power is tra. sported within the
televant market and PPEL's ownership share gives it
"strategic deminance” over transmission. United States v.
Qtter Tail Power Co., supra, 331 P. Supp. at .

As noted above, PPsL did not undertake to define relevant
markets and did not challenge the analysis of Jtaff's economic
vitness. Instead, its economic policy wituass challenged the
Basic relevance of structural analysis *c regulated public
utilities. The Company's thesis is that requlation
prevents a utility having mcnopoly power from controlling
pricss and excluding competition frem che market, i.e.,
tae indicia of acnopolizaticn under Section 2 of the Sherzan
Act. 21/ However, this is not really a rebuttal to Staff's
position., Instead, it simply confirms the role of the
Commission in eliminating or medifying rate provisicns,
designed by a utilitv, which 'would otherwise facilitace
price conczol or exclus.-n of competitors. 22/ We believe the
idea that regulated utilities are immune f£:om charges based on
the exercise af zonopoly power has been thoroughly discre=-
dited by United States v, Otter Tail Power Co., supra.

a.TICNS QF COMPETING UTILITIES WITHIN THE RELEVANT MARKETS

Intreduction In cases where the anticompetitive
effects Of wnolesale rate s~hedules are at issue, we anti-
cipate focusing primarily on structural analysis to measure
the existence of moncpoly power, and on the suspect rate
pcovisions themselves to determine their effects on the

20/ Plorida Cities' brief con excepticns at 76-77. See,
Exhibits 28 (REB=C) and 41 (Jw=1, at 3-4).

21/ .FPal brief opposing exceptions at 43. :

22/ Clearly, regulation does not insulate electric utilities

from operation of the antitrust laws. Cantor v. Detroit
Edison Co., 428 U.S. 579 (1976); see, Consumers Power
Power Companv, supra, § NRC at 10I1-127 Nor is tais
Commission preclu fzom considering antitrust law

and policy. Gulf States Utilities Co., Docket No.
ER76-816, Order ApDTroving sSet:.ement Subject t2
Conditicn (Qctober 20, 137%).
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enhancement or maintenance of moncpoly power. If, for
example, a rate provisinn would weaken a competitor
Or raise tle entIy barriers to a market where competi-
"ica can exist, that will likely be sufficient evidence
of anticompetitive effect tc warrant its elimination or
medification -- absent a weightier showing that the
provision serve: scme countervailing public interes:.
Citvy of Huntingburg v. PPC, 498 P.2d 778 (D.C. Cir.

4); Northern Natural Gas Co. v. PPC, 399 P.2d 953, 971
(D.C. Cir. 1968).

Unlike presentations in civil and criminal actions
to enforce the antitrust laws, it is net necessary in our
deliberations to have an extensive record on the past
conduct of a utility towards its custcmers, or its intent
in establishing or maintaining a restrictive rate provi=-
sion. See, Missouri Power & Licht Cowpany, Cpinion ¥e.

31, ainec at 3-10 (Cctocer 27, 1.78 B Every rate
case in which anticompetitive effu._ts are alleged need not
Seccme a full-blewn antitrust proceeding.

23/ In rate change proceedings such as this cne, hearzd
under Secticn 205 of the Federal Power Act, the acpli-
cant Dears the ultimats burden of nonpersuasion.
Scwever, Staff and intervencrs may be required to
come forward with scme evidence to focus their
allegations of anticompetitive effecs, and %o
relate that avidence to the targetad rate provi-
sicn. See, dorthern California Power Ageu~r v,

24 Scwever, there may be situations in which the
fate proponent may demonstrate the innccuicy
of a questicned provision because, for exanmple,
the utility has a general wheeling tarif#,
or undertakan other actions which weaken
or eliminate its monopoly power. See, New England
Pcwer Pccl, Cpinion Ne. 775, 2 .:meo at
eptencer 10, 1376), af£'d sub. nem., Municicalities
of Groton, et al. v. PERC, 587 7.2¢ 1296 (D.c.. .
2. 1978).
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Sowever, as ncted suvra, at 2, conduct may be
————— . ’

relevant o Qur assessment of the justification for and
pursocse of a service limitation. In the case tefore us a
£ull record has been compiled and we are further aided
Sy a recent decision of the Court of Apreals for the
Fifth Circuit 25/ in fully understanding the
anticompetitive effects of FPsL's rate proposals. 25/
Moreover, the documentary evidence of Staff and the Cities,
lacgely cbtained from Company files, is frequently incongruocus
with the testimony of Company witresses. 27/ By and large the
testimony of witnesses presented by Staff and the Cities is a
summary recapitulation of hundreds of pages of cirrespondence
anéd intercnal ccnpany documents contained in over 200 exhibits
Tais evidence has been of significant assistance in probing
the effects of "Pel's alleged need to restrict the availabilisy
cf service under schedules SR-2 and PR.

The Company's reacticn to the voluminous evidence
of the Cities and the Staff relating to anticompetitive
conduct is essentially a demurrer. FP&L asserts that
this evidence is irrelevant to its proposed tariff
mod’ Jicaticns and that issues of anticompetitive conduct
should be raised in other forums. While we agree that
the Commission has no authc:x:y to enforce the antitrust
laws, this dces not make the evidence irrelevant to the
formulaticn cf remedies well within cur autherity. 28/

lities Department v. Florida Power &

Ligne Co. 57 ?.Zd 292 (5ta Cir. 1979), gcere. denied,
C.S. » 99 S. Ct. 454 (13978). This opinion
was issued azter Judge Wagner wrote his Initial Deci=-

sion.

Gainesv lle ©

This evidence confirms our conclusion that PPslL has
monopoly sower in the relevant markets. Judge Wagner
was alsc concerned *y what he characterized as "disturb-
ing episodes of Plorida Power & Light Company's past
conduct which raise seriocus antitrust questions.”

Initial Decisicn at S. GHowever, time constraints

led him %o defer to tie Commission or the Justice
Departaent.

Sae, Cainesville Dtilities Decartment v. Plorida Power &

Liche CS., supra, 573 P.2¢ at 301, note 1%.

edeval Power Commission v. Conwav Co
iL (L978); Ciev Of Pittsburgs v. PPC,
781 (0.C. Cir. 1958); Pacis:c Gas and
PPC Project Yos. 1988 anc 2735, mizeo
ocder of April 1, 197s.
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Wholesale Market Division FPsL has
have engagec 1n a ter se violation of
izing with Florida Power Corporat
a wnolesale power market,
Cepartment v, Florida Power § Licht
Cnait States Court of Appeals for the
T reversed and remanded a district court
ased con a review of the evidence which "com-
1 finding that the two largest utilities in the
State of Florida had conspired :0 aveid selling wholesale
Fower tQ Chustomers in each other's secvice territories. 30/

0 0
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[

i)y
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This case arcse from efforts by the Gainesville,
Florida, nunicipal utility system to end its costly
cperaticn in isoclation by interconnecting with either
FP&L or Florida Power Corp. 31/ The Ccurt found that
seginning in 13635 Gainesvilla's efforts to interconnect
and coordinate its cperations were met with a joint
strategy to induce the municipal to intscconnect with
Florida Power Corp., con precondition that all three
systems agraee to a retail territorial allccation.
Correspondaence sent te Gainesville and %o the Federal
Powver Commissicon, regarding an interconnection applica-
ticn under Section 202(k) =£ the Pederal Pcwer Act, was
coutinely passed tetween FYEL and Florida Pewer Corp. with
the understanding that concerted action was contemplated
and invited. 32/

/ Sugcra, note 24. The
-

ec

ocd in-this case contains
em &

bat antitzust sroceeding.

a4 number of exhibits ¢
Gainesville Ukilities Department v. Florida Power
& Light Co., surra, 573 F.2¢8 at 299, 303. Gaines-
ville anc Florica Power Corp. reached a sectlement
before the action was &ci

See, Gainesville Otili t v. Plorida
Pcwer Cor=eration, 44J L7 ] ) reversad,
425 P.22 1.36 3 402 U.S.
343 (1971).

See also ent decree in OUnited States v

Florica Po ané Tamva EBlectric Co. (1971
~ e — ~——-—=1-—'-T—'

“race Cases : 37, M.Ds Cla. 1970} .
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The court was particularly impressed by the documen-
tary evidence which demonstrated a "routine” course of
cenduct spanning twe decades whereby each utility would
refuse o sell power to existing wholesale custcmers of
the other or to municipalities served at retail By the
other which were atteampting to establish new distribution
utilities. On remand, the case is once again before
the district court for precise determination of the effect
of the wholesale territorial allocation on Gainesville's
difficulty in obtaining an interconaection, plus attendant
damages. Until the trial ccurt enters its new judgment,
we shall not know how PP&L is %o be enjoined from engaging
in anticcmpetitive conduct against aunicipal utilities
or directed to remedy the damage done.

Acguisition tfforts and Pranchise Cumzetition The
principal allegaticon lLeveled against FP&L'S tarif? limita-
tions is that by restricting access to wholesale Fower
the Company may thereby increase its dominance as a retail
supplier. The record is richly detailed with evidence
of retail ccmpetiticn to serve entire communities bSetween
FPeL and existing aunicipal systems.

PPL's first attempt to acguire the Lake Werth utile
ity is documented in a letter to FPsL enmgloyees from the
Company's West Palm Beach Division Manager, dated June 18,
1358, which sought "a list of your relatives and friends
wio live in Lake Worth." The District Manager propesed
to send these sympathetic members of the coemmunity infor-
mation concerning a forthceming election on a propesed
J0-year lease of the municipal system to FPsL, where a
successful vote would "assist us in our negotiations for
other aunicipal svstems” (Exhibit GT-34, at 64). Liter-
ature distributed to Lake Worth voters promised better
service and an immediate rate reduction averaging 20%, plus
an aggregate reducticn of $14 millicn over the 30-year
lease. Although winning a sizple majority vote, the elec-
tion failed to attract the requisite 60% voter participa=-
ticn and the proposition failed. Efforts were ranewed
in 1968 through a Like Worti property owner; however,
preliminary discussions were terminated withou= act=ian.

PPSL offered o furnish firm power to the New Smyrna
S8each municipal utility during the winter of 1953, provided
the City Commission would agree not to crder any additiocnal
generating equipment and enact an ordinance whi~Y would
permit dispositicon of its electric utility on a  jerity
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vote. 33/ FPPslL then planned to negotiate a lease of :he
utility the following spring and submit it o the voters
fo- approval (Exhibit GT-34). An April 1959 report ko
Company management stated that the pProposed acguisition

" ertainly provides scme distincs advantages other than
just taking over a municipally owned property.” The
teport noted the considerable ~ossibilities of industrial
and residential development in the area (Exhikit GT-34,
at 73).

The Company's action in 1359 did not win it a lease
of the New Smyrna Beach system (Exhibit GT-34, at 61);
Bowever, FPsL tried again in 1965, sending an inemriry to
the City Commission which was virtually identical to the
letter sent tc Port Pierce in May of that vear (Exhibit
GT-34, at 75). 34/ FPelL Executive Vice President R. C.
Fullerton describDed the Prospect of taking over the Yew
Smyrtna Beach municipal system to the chairman of another
investor-cwned utility as scmething the Company viewed
"with natural enthusiasm® (Fxhibit GT-34, at 75). Alse
in 1965, PPeL purchased from New Smyrna Beach all of its
electric utility facilities in the City of Edgewater

whnre it had previously pravided retail service 0 only
2 portion of the community.

Intermittent negotiaticns occcurred Setween FELL and
Jew Smyrna Beach in 1970 and 1973. In 1974, the Company
devised an internal plan for acquiring the erenicipal
utility (Exhkibit GT-34, at 32), and sent senior manage-
aent representatives to discuss an acquisiticn propesal
with the city utility commission, estimating a rate
teduction of amcre than $600,000 under FPsL ownership.
Company management informed the utility commissiocners
that PPsL could provide cheacer and more dependab.e
service because of its greater power plant capacity and

33/ Characteristically, Plerida muni ipal charters recuir
tle approval of greater than simple majority of votars
for disposition of local utilicies. Similar terms
vere extracted from the City of Clewiston in 1968,
See, the initial decision in Plarida Power & Liche

S.r 37 P.P.C. 560, 573, adcoted, 37 FoC 344 (L1967,
af¥irmed sub nom., Federal Power Commission v,
fiorica Power & Light Co., 404 J.S. 453 (1972).

& 2
.n-:a' at .-
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iss diversity of fuels (Exhibit GT-34, at 34). Aanother
acguisiticn presentation was made to the utility commis-
sion in 1975, at the City's request.

FPaL sought %o acquire the Fort Fiecc utility in
1965 when the subject was raised by a city commissicner
at a meeting convened to discuss a possible interccocnnec-
ticn of the two systems (Exhibit GT-59). The response
0f the Company's division manager mentioned the interc-
connecticn only as an interim arrangement, concentrating
instead cn the sale or lease of the municipal utility.
FP&L stated that any lease should Le fo. a pericd of
J0-years to coincide with the term of 2 standard electric
franchise. In return, the Company offered to iL.mediately
interconnect the systems, aprly FPslL's lower retail ratss
and "lend its full support toward attracting industry to
the area.® Fort Pierce thereafter invited lease or sale
proposals; however, negotiations stopped short of acgui-
sition.

Acguisition was again raised by Port Fierce officials
in March of 1976. The minutes of a meeting with FPsL
senicr management officials record that the City felt that
disposition of its utility system was necessitated by awn
inability to exploit the econocmies of scale in electri-
city producticn:

Mr. Skinner [(Port Pierce's Chief Engineer]
said we think its very efficiently cper-
ated., We realize the big problem facing

gs is nct the high cost of fuel or the
inefficiency of our system, but the ineffi-
ciency as compared with putting oil into

a larger boiler and turbine. That's where
we're getting caught shost on the heat

rate input to the boiler. We have a prcoblem
competing with FPsL favorably tcday because
it represents arcund 63% roughly of the
cost of doing business, the cost for fuel

When fort Pierce inquired at that same meeting about the
purchase of 30 MW of base-lcad firm power, the Company

responded that it did not wish tc sell firm power unless
the purchaser could reciprocate with sales of firzm power
o the Cocmpany. This would recuire PFort Pierces to main-
tain generating capacity sufficient to meet its cwn load.
FPsl alsc discouraged purchase under the SR-l schedule,



Cccket YNcs.

wndicatin 8 i "awfully
exTensive” :

The Company continued to develop an acguisition pro=-
sosed throughout 1575 (Exhibit GT=-34). Eowever, enthu-
siasm was apparently dampened when Fort Pierce inter-
vened in proceedings bafore the Nuclear Regulatory
Commission regarding FP&L's preposed South Dade nuclear
genercatsr.

7PsL proposed a sale or lease of the Homestead
utilivy in 1976 when its president met with city offi-
cials to discuss Homestead's request for a retail ter-
ritorial agreement, an emergency interconnecticn and
wholesale purchases (Exhibit GT-18, at l). In 1976
the Somestead City Council discussed the topic with PP&L;
dowever, negotiations were aprmarently not continued.

The record indicates that acguisi.icn of the Vero
3each utility was considered by FPsL in 1957, 1358 and
1359, 35/ Thereafter, a seriocus effort to acguire the
Verc Beach system was undertaken in 1976 which culmi-
nated in approval of the sale by the City electorate
and an application to the Pederal Power Commission under

Secticn 203 of the Pederal Power Act. Internal management
corresgondence conc:~ning implementation of the acguisiticn
Sv FPsl suggests that Vero Beach would be viewed as a
Cellwether by other municipals thinking of entering cr
leaving the utility business:

The impact potential of the Vero

Jeach acguisition on the franchise
election in Daytona Beach and other
Municipal operations such as Pt.

Pierce, Homestead, etc. makes it

P——— | —————————————— s
inperative that we nct under achieve
with our Vero Beach operation. (Emphasis
supplied.) 36/

ter hearings in Docket MNo. £-3574, the Verc Reach
acguisition was approved by an administrative law judge
on grounds, advocated by F2sL, that the municipal gtility
could nc longer efficiently generate its own power reqQuira-
ments and that FP&l would provide an e~oncmic source of
retail supply for the citizens of Vero Seach. This con-

xhisi GT=34, at 74; ; and GT-62.

'.: G‘:‘S"'
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grasts with the finding by the Presiding Judge that Vero
Beach was a "truly excellent® utility with ocutstanding
groweh potential. See, Florida Power & Light Co., Docket
No. E-9574, Initial Ruling and Orcer on Phasas I and II
(February 6§, 1978). EHowever, FPsL thereafter withdrew
its application in early 1978 prior to the cocmmencement
of a final phase of the acguisition proceeding which was
o consider the possible anticompetitive effects of the
proposal.

In summary, the record documents 20 years' worth
of franchise competition between PP&L and the municipal
ytilities located within its service territory. At
various times FPsL has promoted acguisiticon or willingly
teceived municipal proposa.is. Most, if not all, of
those incidents occurred when the municipal systens
ince arranging 1ew bulk power supplies from the cptions
¢f sell-generaticn, wholesale purchase from FP&L, and
retail purchase from FP&L after franchise disposition.
The Ccmpany has not succeeded .n many acguisitions,

. because the municipal candidates sclved their supply
problems by adding ger ration. GSowever, the reccr?
strongly indicatss that self-generatiocn is tecoming
less and less attractive ro the point where FPPEL's
witnes. Gerber has described small scale generation as
an ana:arenism. Since 7PsL controls the remaining

two opticns, 37/ we conclude that its wholesale moncpely
gower can only increase, and, thereafter, its retail
gpower as well. See, Borcuch of =llwoed City 7.
veansvlvania Power Co., 462 F. SUPP. L343, 1346 (%W.D.
Pa. aﬁﬂo

™he Presiding Judge expressly accepted the Company's
regresentaticn that it was not interested in acguiring
Homestead or Port Pierce tecause of capacity prceblems
and cperating difficulties. Since we find the premise of
this cepresentaticn unconvincing, 38/ we woculd be
remiss to wholeheariedly accept its conclusicn. In
any event, it does not overccme the weight of the evidence
to the contrary. 33/

37/ As discussed infra, at 31, municipal purchase of
entit.ements in large generating uaits constructed by
FPsL does nct currently appear to be a viable ogpticn.

38/ Infra at 34-37.
39/ Alternatively, it appears that the Flovida Public Service

Commission could regquire FPsL &2 provide retail service
if the customers of a amunicipal utility voted to dis-
msand cperations. See, Plorida Statutes Annocated,
§366.03.
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Potential Losses of Franchises The Company
aprears we aware Of the relaticonship between its
wholesal» sales to municipal utilities and its ability
0 retain existing retail franchises. In March of
1377, a market development presentation was made
o FP&L management which stressed, inter alia, the
need to maintain the integrity of the Company in
relaticn to publicly %inanced utilities (Exkibit
GT=-64). 40/ Between 1976 and 1985, for exarple,
franchises covering retail sales to 41.8% of PPsl's
customers are to expire (2xhibit GT-66). In addition,
PPSL serves another 93 communities at retail with no
franchise agreement. Pranchise competition can be a
positive force to ealcourage better service and lower
rates; thus, a utility should not be allowed to
tilt the balance by artificially making wholesale
service unattractive to potential :estail markets
entrants. United States v. Ctter Tail Power Co.,
supra, 3317 P, SUPD. at S1. The recard concairs evidence
Telating o three franchise expirations, of which
Daytona Beach is the most fully documented.

In 1375 or 1976, the City of Daytona Beach undec-
took a study of municipal distribution versus PPsL
franchise renewal. 1In response, the Company mounted
a significant effort ¢o inform City resideats of the
tenefits of franchise renewal. Of particular note are
the Ccmpany's statements that each of the Florida
municipal utilities had rates higher than FPslL (except
for two with access tc hydroelectric power) and that
aunicipals charge these higher rates beciuse 7PslL "can
gain greater econcmies of scale in all facets of its opera=-
*i0.." (Exhibit ST-5, at 1 and 3). FPsL won renewal

40/ In a 1975 paper on "Strategic Issues In Intec-
utility Relations” prepared by Company witness
Gardner, emphasis was placed, inter alia, on
franchise renewals and phase cut of wnolesale
tariffs (Exaibit GT-30). See also, Zxhibit GT-43.
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of its franchise after a record high electicn expendi-
ture (Exhibit GT-76). Due to the continuing expirations
of retail franchises, we ccnclude that vigorous f£franchise
competition exists within the retail market which PPsL
can influence through its wholesale sales peolicies.

The Company characterizes its efforts to renew
ranchises and acquire others as sales promoticn and
:us;ncss presecvation. 41/ GHowever, these actions may

still run afoul of antitrust law and policy when
undertaken by a possessor of macnopoly power. Otter Tail
Power Co, v. United States, 410 U.S. 366 (1973);

$¥37 oZ Mishawaxa v. Amct'can !lcct:ic Power Co.,

FPSL's Relationship with Eomestead Traditionally,
FPsL Das demonscrated consiceracle reLuctance ¢ engage
in firm power transactions with municipal utilities,
even within iis own sezvice territory. DOuring the
1950's and 1960's this amounted to an u-qualified refusal.
Rate schedule RC under which {irm service was provided
-eo—-coQoreratives required that capacity and energy "not
be rescld or distributed by the Customer to any munici-
pality or unincorporated community for resale” (Exhibit
GT=51). In an initia:l decision adopted by the PPC
in Florida Pcwer & Light Co., 37 PPC S44 (1967), 42/
Bearing Zxaminer Wenner recounted six separate instances
over a geriod of 13 years when the Clewiston amunicipal
utility requestad and was refused wholesale service
by FP&L. 43/ In 1963, the Company's president informed
zhe City Of Winter Gardan =hat FP&L did not "supply

41/ ©FPslL brief on excepticns at 4S.
42

e

Affirmed, federal Power Ccommission v. Florida
Power & Licsht CO., 404 U.S. 453 (13972).

37 PPC at 572~73.

S
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municipal systems firr wholesale power for distribution
through a 3unicipal distribution system” (Exhibit GT-
18 /

-°)o ‘4/

Somestead first requested firm wholesale gervice
fzom FP&L in 1967, to which the Company resconded that
it did not provide this service Lo municipalities and
d¢ié not wish to serve any. Wholesale power freom FPalL
was Somestead's alternative to the immediate installa-
tion of new generaticn or disposition of its system
(Exhibit GT-22). Robec-t Fite, the Company's president,
and F.E. Agtrey, a vice president, stated cthat FPsL
would not refuse to sell whclesale power, if that was
the only arrangement negotiable; however, they added
that the City would not receive the rate at which fizm
sales were made to cooperatives and that a cetail
territorial allocaticn was & necessary precondition %o
any service. FPsl exzphasized the comparative tenefits
of an emerzgency interchange agreement or sale cof the
aunicipal system in lieu of wholesale purchases (Exhibit
GT-18). Somestead was unable %o negotiate a firm wholesale
contract and instaad made intecmittent purchases from
FP&L over the ensuing five years at average prices that
were considerably higher than those paid by FPslL's
cocperative customers (Exhibit GT-29, at 33).

in April of 1972, Homestead recuested a marce
sophisticated interchange agreement with FPsL including
the purchase of firm power to meet a perticn of the
City's lcad; however, FP&L negotiators resgorded that
FYsL was only interested in an interchange where both
parties had capacity to meet their own demands plus
ample reserves (Exhibit GT-29, at l-3). Instead,
Scmestead and PPsL wenterad intc new emergency service
agreements whereby the Company only agreed tc supply
ezergency power needs "to the extent it has capacity
available. . . ." PPsL applied its then-existing rate
schedule "WH," agplicable tc total regquirements sur-
chases by cooperarive customers (Exhibit GT-29, at
§=-11).

Ecmestead next recueited pcwer from PPSL in August
of 1973, gruposing a firm purchase of 12-16 MW frem 197S
through 1980. The City stated that it intended to use

34/ See alsoc, Gainesville Utilities Departwent v. Florida

Jcwer & Light Co., succa, 35/3 F.20 at 298.
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this capacity for base lcad, purchase interchange energy
t0 meet its inctermediate load and use its own generation
enly for peak locad capacity and reserve (Exhibit GT=-29,
at 12),. 43/

The Company first decided to resgend to Homestead's
request with the so-called "Marshall Theory”: Hcmestead
was to De told that 7Psl had no firm power to sell.
Compaay negotiators were advised to have locad and re-
serve estimates available %o substantiate =his respense
(Exbibit GT=-29 at 14). Immediately thereafier, however,
the Company conc-luded that Homestead had been Listed as
a custcwer under all requirements schedule SR and was
actually receiving firm power at committed intervals. a5/
PPEL then decided that i’ Homestead requested a trans-
missicn interchange agreement as well as firm power, it
would employ Schedule D and use Schedule SR as the nego=
tiatsd rate thereunder.

In October of 1373, Homestead submitted a compre-
hensive request for an interchange agreement and sizul-
tanecus purchase of firm cower from FPSL to serve the
Dase-lcad portion of the City's re-uirements (Ixhibit
GT-29, at 24-25). Eowever, Exhio.: GT-29 (at 29-31)
reveals that the Company wanted t3 aveid any ooligation
to sell firm power to Homestead by withdrawing schedule
SR from its existing wholesale customers, including Fome-
stead and replacing it with an "Emergency Ratas Schedule®
telling the City that it has no firm power to sell.

43/ The Cempany's chief representative at this meeting
was its vice prasident, E.L. Bivans, who later
testified in this proceeding. Copies of Sivan's
notes (EZxhibit GT-29, at 12) were sent o the Com-
pany's president and cther executives.

This discussion is recounted in the notes of Com-
pany employes "WMK® (apparently W.M. Xlein, a nego-
tiator in dealings wit: Homestead), Exhibit GT-29,

at 15. The notes bespeak a certain surprise in
learning that HScmestead was an SR custcmer: "Rate

SR offers firm gower. Apparently, the Company has
Been honoring their request for a number of years,
and is not in a goed zesitzion &9 refuse =0 continue
cffering firm base lcad power of 12 MW to 14 MW,
which is consistent &2 [sic| their grevious demands.”

S
g
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Alternatively, it =sonsidered offering Homestead a
Schedule C (firm i-cerchange) rate lower than schedule
S® in return for a signed contract stating that the
City would install additional generation capable of
cacrying its electrical load. The final paragraph

of this internal memorandum seems an apt summarization
of FPeL's reaction to Homestead's request for fimm
power:

It is our belief that if we refuse

to sell the City of Homestead Pimm
Power they will immediately request

us to wheel from other municipalities.
If we encourage them to increase their
generation where we can “urchase powers
from them, we may offset the demand
for vheeling as well as avoid a long-
term Pirw Power commitment. (Exhibit
GT=-29, at 3l.)

PPsL's hope to induce Homestead to construct addi-
ticnal generation for base load requirements in lieu of
firm pover purchase was not done without knowledge of
the consequences for the City. In Decamber of 1973,
FPelL's financial planning department prepared an analysis
of PP&L and the municipalities in or near its sercvice
area entitled "Comparative Analysis of Municipal and
Investor Owned Utilities and the Benefits to Their
Customers” (EBxhibit GT=34, at 42-44). This study
deterzined that, except for COrlando and Jacksonville,
municipal utilities chazged higher retail rates than
FP&L, because:

The size of mcst municipal units is
linited by the size of the city. This
limit on size prevents the smaller muni-
cipal utilities from realizing many of
the econcmies of scale available to large
utilities. This fact was clearly revealed
in the analysis. T™e smaller utilities
had less efficient heat rates and higher
fuel and operating costs per XWE of power
scld. These higher costs appeared to be
major contributing factors in the high
cost of power to their custcmers.

Negotiaticns cn the Somestead inturchange agreement
continued and in December of 1973 a final set of discus-
sions occurrted, from which PPsSL learned that tle
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"key® to this agreeement was FPslL's willingness to
simultanecusly supply se:vice under both the ir“erchanga
agreement and schedule SR after constructicn or neces-
sacry interzonnection facilities by Homestea.. Engine
eering and billing croblems were not considered serious
By FP&L personnel. However, Company negotiators opposed
a written commitment to serve the City under Schedule SR
after completion of the interconnection "because we [FP&L]
already have contract to serve them on SR and the agree-
ment dces not necessarily prohibit such an arrangement

%0 continue” (Exhibit GT-29, at 39). Instead, PPel's
vice president, R. G. Mulholland did send a letter to
Homestead's City Manager, in January of 1974, after the
interchange agreement was signed, stating the Cocmpany's
understanding tiat it would rprovide Eomestead with elec-
tric gower for 316 months after cocmpletion of the City's
nev interconnection facilicies at a rate not £o exceed

the Company's approved wholesale rate schedule in effect
at that time (Exhibit GT-29, at 43).

Scmestead's high-voltage interconnection facilities
were completed in Cctcber of 1977. Withuut advance
nctice t3 Hcomestead or any indication from the City that
it no longer wantrd average-priced firm power, FPslL filed
tne rate change apgplication with this Commission which
propores to terminate i. service to Homestead. In place
of SR power, PPSL strces .t will sell Homestead incre-
mentally-priced, cur :ailable Schedule D power, which
the Company admits it more axpensive than schedule
PR when used for base load.

Thus, Ecmestead has received wholesale service from
FPSL since the 1950's, including firm regquirements ser-
vice under the SR-1l tariff since that tariff first became
effective. TIrom the time of agreement in 1973 to completicn
of the interconnection in Oc*%cber 1977, PPsL served EHome=-
stead under the SR-1l tariff (Exhibit 29). We find no
evidence to support FPsL's contention that ccmpletion
of the intervonnection scmehow eliminated Hcmestead as
an existing wholesale recuirements customerz. Nor is it
persuasive to assert that the parties intended for Ecme-
stead to be served at an incrementally-priced Schedule
D rate instead of the average-ccst schedule SR. 47/

e — e — -+ —

47/ The record indicates that FPeL did not publish a

ctate level foraula for Schedule D until Pebruary 10,
1978, when it made an offer of Schedule D capacity
to Fort Pierce.
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Inde. (nowing Homestead's desire for base-load firm power,
the Comrany's representations as to the meaning of their
interchange agreement in January of 1374 are gquite %o the
contrary. It would be difficult to reach any other con-
clusicn, given the weight cf this largely uncebutted
evidence.

FPsL's Pelaticnshio with fort Pierce The efforts of Pors
Pierce to purchase firm power from FP&L GCear a marked similacity
to these of Homestead. In facch of 1976, Fort Pierce
approached the Company about purchasing firm power to meet the
the City's base load requirements and using its own generators
for peas.ng purpcses. Fort Pierce renewed it. request in
letters to FPsL in April and December of 13976, The December
letzer requested separate price gquotations for base inter-
mediate and peaking capacity. The City alsc informed FPsL
that it immediately wished to begin purchasing "hase
capacity and energy on a year-rcund tasis in amounts ranging
from 25 MW to 30 MW," and requested a statement of the
Company's terms and conditions. Although FPSL recognized its
obligation tc provide service under schedule S3-1, beth in
an internal memcrandum and in a letter to Fort Pierce, the
Company failed to respond with specific information on
which Port Pierce could act. After znother letter to F2sl
in April of 1377, the parties met in July and PFort Pierce
was cold that [PSL had no firm power to sell. 48/

Fort Pierce maintained its position that it was entitled
to firm jower under the SR-1 tariff throughout the remainder
ef 1977, ¢ ober 14, 1977, FPal filed changes to the
caciff wh’ iited its availaocility to existing customers.
Thereafter, .hv Company offered Port Pierce up to 240 MW of
capacity through the end of 1980, but under the terms of
interchange Schedule D, nat s=chedule SR.

Cn March 24, 13978, during the cross examination of
FPSL's rate design witness, Lloyd Williams, by ccunsel
fcr Fort Pierce, Mr. Williams acknowledged that the City
was eligible to purchase firm service under the SR-1
tariff. The same lay, FPsl delivered a drafs service
agreezent to the City and firz service began immediately.
Sowever, a dispute remains concerning the duraticn of
service and FPsL has stated its intention to terminate
service to Port Pierce if we approve its proposed re-
striction of firm service to named and existing custcomers

43/ GEcwever, in July of 1976 FPslL's System Planning
Decartment 2repared a market assessment of firm
intercharge sales between 1377 and 1985 which pro-
jected an "available supply from FRL® rancing 2etween
1604 MW and 1995 MW in 1977. This report assessed :the
eprortunities for sale of firm power 22 10 different
utilities in peninsular Plorida, including Port Pierce
(ExBibBit GT-7).
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which do not have generiting ccpacity sufficient =0 meet
their peak loads.

butt

imitacions on Alterna:ive scurces of Capacity Unre-
ompany documents 17 evidence indicace tnat it is

FPaL's pelicy to reta.a full ownership of the nuclear
generating plants which it constructs. The Ciupany has
stated that the full capacity of these units is needed

to serve its own customers, s¢ shaving is not to be anti-
cipated until FPSL reaches the optizmum amount of nuclear
capacity for its system (2xhibit 27). However, no parcty
disputes aat joint cwnership of surh facilities would
provide municigal and cooperative utilities (ar well as
other utilities in the region) with access to PPsl's
econcmies of scale (Exhibit GT-1, at 6).

FP4L is the sole owner of three operating nuclear

plants having aggregate capac’ty of 2,138 MW. FPsL has
agreed to share a porticn of St. Lucie No. 2 nuclear plant
with neighboring systems including Hcmestead and New

Smy:ina Beach; however, FPsL documents in evidence indicate
that this was done at the insistance of the Justice Cepart-
aent xnd that PPsL has not committed itself ts share the
capacity of any future unit (Exhibic GT-71, at 22). 43/

The Availability of Transmission Svzvices FP&L now
0ffers foUr wheeL.ng sServices wiaich COrL Sponc t9 its
intecchange capacity and energy services. 50/ Wheeling
may be provided f5r cne-year pericds, with service
available at the sole discretion of PPsL when crans-

mission capacity is not otherwise required hy the Company.
Transmission schedules TA, T8 and TC correlate to interc-

A3/

In 1973 ?PPsL considered cancelling St. Lucie No. 2
because of "escalating costs and Justice Cepart-
ment review of cur antitrust status” (Exhibit 20).
Then in 1976 the Company considered a shift %o
cnal-fired plants for future hase-lcad generation
*"to el iminate the Atomic Energy Act as a rcute

to municipals' investaent in jeneration” (Exhibit
GT-1, at 13). See alsc, the decirsion of the
Atcaic Safaty and Licensing Appeal Board, Nuclear
Regulatory Commission, in Plo:ida Power & Light Co.,
Packet No. 50-389A (ALAB-4 Yy

regacding antitzust ceview p:acocdinqs on s:.
Lmie ho. 2.

A complete Cescription of tnese fcur services is found
in Zxhibit 23 (RES~-AX), a draft service agreement

sent to the City of Port Pierzce on Decenmber 5, 1377
The cate for these services is currcently undec
adjudicacion.
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change schedules for emergency, scheduled and ecancay
capacity ind/or energy services. 51/ Of pazticular
significance tc this case is schedule TD, dencminated
“firm transmission serv.ce.® However, "fira® is a
aisnomer Decausa Schedule TD service may be reduced

or interrupted at the Company's discretion for pericds
up to 30 days. 52/

In short, these four wheeling services only offar
surplus transmission capacity on an as-available basis.
F¥sL dces not contend that any of these four vheeling
sarvices coculd be utilized to transmit alternative
pover supplies to utilities within the relevant markets
from third parties eguivalent to those sbtainable
under schedules SR~2 or PR. Tha Company states that
an appropriate rate would have to be negotiated at
the time a potential wheeling customer arranged its
alternative power supply. 33/

31/ Supra at 4-35.

32/ Section E of the draft agreement (Exhibit 23, REB-AX)
provides:

In the event that Pirm Tra:smission Service
cannot Be provided due to an unanticipated
cteduction or interruption of PPsL's transmiscicn
facilities supplving such service, or +f such
service is provided in an amount less than 80%
of the Contracted Demand for Pirm Transmission
Service as 2 result of unanticipated raducticn
or interruption of power delivered by the
Commission to PPl for the City's account pur=-
suant £o Service Schedule D of the City-Commission
Contract, and such reducticn or intecruption
continues for a period of thirty (30) days, the
Qiarge for Pirm Transaission Service will be
adjusted as follows: In each succeeding month,
the higher of (a) the maximum MW delivered to
PP&L in any one hour during that month, or

(B) the maximum MW delivared to PPsL in any

one hour during the preceding six months,

will be substitutad for the Contract Demand far
Pirm Transmission Jervice for purposes of cal-
culating the Chsrge for Pirm Transmisison
Service. Unon such reduced or interrupted
service being restcored =0 80% or mors of =he
Contract Demand for Pirm Transmission Service,
the Charge in each succeeding acnsh shall be
Sased upor the full Con“racted Cemand for 7i
Transmission Service.

33/ FPsL trief cpposing exceptions az 42.
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THE REASCNS GIVEN BY
FPSL FCR ITS TARIFF

LIMITATION PROPOSALS

FP&L would seek to justify its proposed limitations
on full and partial requirements availabilisy in terms
of operational constraints, Specifically, it asserts
that future power supply is too uncertain to allow
unlimited access t3 1tS reqQuire:=nts sercvice.

According to FPsL, customers which ace self-sufficient
in generating cagacity could arbitrarily shift thei:r
load between service fr-m PPsL and their own generation.
This would purportedly lead #Psl to maintain capacity
in excess of its other customars' needs but with no
assu-ance that such capacity would be fully utilized,
thereby increasing rates %o all custcomers. The Company
Proposes to remedy this uncertaisty by making these
en-again/cff-again customers ineliyible 7~¢ service
under schedule PR,

HSowever, the Cifficulty w.th this propesition is that
it has virtually nc record support and is Sased on »
few conjectural statements by Company witnesses. In
fact, FPsl's rate design witness prepared a mofel lcad
duraticn curve iu 197% showing that customers with
generating capacity less than peak demand and customers
with capacity greater than peak demard would each purchase
Sase-lcad recquirements frcm :he Compary, under an SR
schedule medified for parallel cperation, and use their own
capacity intermittently to meet intermediate, peak and reserve
demands (Exhibit GT=71, at 33). This is consistent with ='e
fepeated rcequests of Ecmestead and Fort Pierce for base~
lcad firm power. 54/ Moreover, the natural inclinatien
of these systams to buy base-load power would apparently
Se rainforced by the design of FPslL's PR rate which
is intended o premcte high locad factors. 53/

—— e

34/ Zupra at 27-21. Again in their testimony, Plorida
Cities state their intantion t2 use schedule PR
£3r base~load puryoses and use their own generation
for ceaking (Tr. 639). :

33/ Susra at 3-4. qhile FUsL is discouraginc purchases
Sy salf-sufficient municipals i= ras apparently adocted
a4 marketing strategy wiich promc.es high loaéd facsor
usage as a means of laproving its declinine system
load factsr (Exhibit GT-64).
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s ot 9il, natural gas and uran.um %0 fuel its
cites the 1973 oil embargo resul ting
Price increases and the expiration of long-
upply contracts and :eplacemen- by three-year
Sontsactss %9 sast uncectainty ugen it3 oil supply. As
for gas supplies, it references high levels of curtailment
and the expiration of a major gas supply contract in 1979.
Concerning nuclear fusl, FPEL notes that it only has a twe
year inventory and that its long-term supply contract wvas
cancelled by the seller in 197S.

FPSL may well face fuel supply problems, as do other

suppliecs in the clectric utility industry. However, they
are not o2 a magnitude that would justify the proposals
sefore us in this case. It appecrs that FPsL continues t¢
sossess long-term fuel oil contracts and that it has entered
inte shocter-term oil contracts (3 years) with favorable
cancellaticn provisions in order to gain greater flexibilit:
in cesponding to price changes on the open market (Exhibits
22, at 3; S1, at 9). PPsL's natural gas warranty contract with
Amcco Production Company provides for daily deliveries
of 200 MMz2€ through 1988, such deliveries being beyend th
prirview of the present curtailment plan of the transporcter
of this gas. Florida Gas Transmission Corporation (Exhibit S§1,
at 9; Tz. 431). 56/ Pinally, an affiliate of FP&L is onqagcd
in uranium exploration (Tr. 454) and FPRL'Ss cx sting nuclear

its do not appear in danger of being curtailed due to fuel
shortage. 57/

36 Je@, Sebriny Uriliti ! i 7. PERC, F.2¢ ’

sSeh Ciz. Nos. 9 ] (Mazg=a 20, 1579).

In 1378 PP&l and several other utilities won a judgment
in federal district court against tho;: nuclear fuel
reQuirements supplier, Westinghouse Electric Corporati
virginia Tlectric & Power Co. V. nest.nahouseialec::i:
Zotz., Giv. NOo. /5-0314-R (2.D. Va. Cctocer 27, 1378).
In an unreported opinicn the cou.t held that Westinghouse
was not excused for deli ivering nuclear fuel Dy reascn

of force mateure provisions in .“7 contracts with the
varicus utilities. See, titruset Trade Regulation
Repocter, No. 887, at A-l3 (Movemuer 2, 1378).

en.
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Among the fuel-related problems which FPEL givas
as a reason for limiting firm wholesale service is its
inability to procure a coal supply contract. However,
on cross ¢ -mination, PPl vice president Gardner
acknowledged that the Compsny has no coal-fired
generaticn and has no plans to construct any. These
points are confirmed by the testimeny of PP&L's vice
president in chazge of fuel procurement which was
cesented to the ?lorida Public Service Commission in the
spring of 1977 (w.aibit 22). $58/ On brief, FPEL has
argued that the inmability = obtain a coal surply contract
has izmpaire. its ability to plan cocal-fired yeneration.
Sowaver, the on.y evidence in the record of PPsL's need for
such a plant was its desirs to avoid municipal access to
atclear generation, the base load alternative o coal,
which could come from antitrust review before the Vuclear
Regulatory Commission. 53/

PPil points to environmental regulaticrns which dake
construction of coal-fired units Jdifficult and make nuclear
unies almost izpossible to build. It also points to
escalating costs, litigaticn and regulatory delays and
requirements as additicnal factors stopping future nuclear
unit construction, or at least yielding a 12 year lead tine
which necessitates equal lead time for lcad forecasting.

It refers to its cancellation of the propnsed South Dade
niclear units and the substantial delay in licensing and
resulting increase in capital costs of its St Lucie No. 2
auclear unit. AsS for existing generating units, FPsL
states that its Turkey Point nuclear units have experiencad
steam generatcr Leaks causing unschedulsd cutages in the past
and requiring extensive 3cheduled outage in tne future

far repair, and that its combined cycle Putnam units, due
o their ne a2l design, have not been reliable. finallv»,
PP4L refers to itz -ommon stock selling below bock val.e

as evidence of financial difficultiss which have limited
irs construction budget to internally generated cash.

$8/ Exhibit 22 indicates that while coal may well be used
in the future, econcmic, environmental and reliability
problems make it largel; irrelevant €2 PPsLl's current
capacity planning.

53/ Suora &t 32, n. 48.
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We certainly cannot deny that these const-aints do
POs® problems for utilities such as FPslL, bSut the record
fails to establish that PPsl is sc hampered Sy regulatory
requiremen:s and financial difficulties as to be incapable
of expanding its generating capacity 23 -eeded in the
future. FPeL is, after all, offering 240 MW of Schadule D
capacity to Hcmestead and Port Pierce, and the recent rate
of increase in demaud by FPilL's other customers cannot be
characiesized as rapid. FPSL hes cean jreatly reducing its
demand and load forecasts in recent years, with the actual
rate of growth being relatively low averaging at most
arounc four peccent anaually (Tr. 848). To the extant
that the record gives any indication of PPsL's current
financial conditicn, it reveals that PPsl has exper ienced
significant improvement in earnings and related market
factors. About the time PPl filed this case, it was
teporting lover, more manageahle growth; gr2ater internal
generation of funds; improved earnings and coverage ratios;
and iacreased dividends (E2xhibit GT-78). Suffice it to say
that the record, comprised largely of company documents, is
ambivalent on this issue.

FP&L would support the separation of #yll and partial
requirements tariffs in terms of costs of service on the
Basis of different lcad patterns. 60 Thase separate
full and partial requicements tarif?s differ both i *acms
of demand and energy charges. PithL contends, therefore,
that it has designed different rates %o reflect more
precisely the different costs of serving these diffarent
customer griups. Establishment of separats full and
pactial wholesale requirements rates is commen practice.
We have in fact reccinized the differencas in the
costs of serving full and partial requirements customers,
POt 0 mention different types of partial requirements
Customers. g%/ In the present casa, PPslL's proposal
of separate full and partial fecuirements rates aprears
reascnacle. 62/

——— L —— . — - —— - —-—

50/ FPSL asserts that its wholesale customers without any
genecating capacity have relatively stable and
predictable lcad patterns wnich allows it to plan
operations and design rates to recover costs of sectving
these full requirements customers. I: further con-
tends that partial requirements loads are less szable
Sut thac the PR tariff allegedly encourages such
custimers to stabilize their purchases of power.

§1/ Z.8., a:3ton Ediscn Comsanv, Cpinion Ne. 809-A, Docket
Nes. I=7738 and £-7784, i3sued December 9, 1377 (mimeo
at 2C).

N
»~
e

Cf course, in Phase I of this dockat we are net addressing
Lle specific costs of service and rate designs of the

SR=2 and PR tariffs. Accordingly, cur determination dces
not reflect 2n how these two ratss will actually funceion.



Coctet Nos. ER73-13, ef al. _jg.

SALANCING THE PUSBLIC INTEREST CCONSIDERATICONS

When the SR-I and PR tariffs are viewed from a per~
spective cn the relationships between FPslL and other
utilities within the relevant markets, the Presiding
Judge's conclusicn that the Company's proposal has
"no discernible anticompet.tive effect in and of it~
self® is inadequate, §3/ Witn alternative sources of
base-lcad wholesale capacity inavailable, FPsL's tariff
restrictions would deny to Hcumestead, Port Pierce and other
neminally self-sufficient utilities within the relevant
market the only remaining source of supply, schedule
PR. It would conclude, finally, the municipals efforts
over ten years to cbtain a source of econcmically-priced,
base~lcad power. Municipals like Homestead and Port
Pierce would beccme likelieu: to leave the utility business.
Indeed, the citizenry might force these utilities to come
€0 PPSL requesting takeover. See, Citv of Mishawaka v,
Amer . can Electric Power Co., supra, . SuUpp. at 1329.

even greatel L1aportance t? tae Company would be the
assurance that in future fraachise renewal contests with
potential retail market entrants, it could point to existing
aunicipal utilities as characteristically expensive and
unable to exploit scale economies.

Homestead and Fort Piezce would not be able
to eccnemically utilize higher-priced, lower-quality
Schedule D service to meet their base-lcad requirements.
Such offers to sell at impractical prices and terms have
Seen construed as unlv'ful refusals to deal, when done
t9 further monopoly power. Eastman Kodak Co. v. Scuthercn
Photo Materials Co., 273 U.S. 9 ( 7)e .

§3/ We recognize and fully appreciate that the Initial

Cecision was written before FPsl agreed to continue to
serve Homestead and Port Pierce under its PR tariff
pending tha final ocutccome of this case. We have not been
Surdened by tie time constraints faced by the residing
Judge. OUnder the circumstances the Judge is to be
commended for his efforts.
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The restriction of wholesale service to named and
existiny customers is an even greater threat ts potential
franchise ccmpetition. The record indicates that FP&L
genezally plans to ainimize sales of average-priced
wi.olesale power to municipals and cocperatives (Exhibit
§T-17). After reviewing the record of PPsl's efforts o
renew the Daytona Beach frachise, it does not appear likely
that the Ccmpany wou! ! offer a potential distribution utility
an average-cost rate. The signal to potential retail di.s-
tributors in areas presently secved By PP&L at retail anag
over which FP&L has wholesale monopoly power is quite clear.
Ce., City of Mishawaka v. American Electric Power Co., supra.
TPRL'S Offer tO dLlSCuSS the feasibility Of Service to new
customars under specific contract rates does not reassure
us. 64/

The halancing of competition against other public
interest considerations, required by City of Funtingburg
v. PPC, §5/ beccmes relatively simple once tais case .s

§4/ As staff notes in its brief on excepticns, at 9, the
Presiding Judge erred in £finding that FP&L 1ad committed
0 Sarve new systems in TP&L's =ervice territory.

§5/ 498 P.2d 778 (D.C. Cir. 1974).
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stripred o its essential elements. The proposed restrice-
tive provisions are anticompetitive, we find no counter-
vailing teasons for their implementation, and they are to

Se deletad. The Company has not demonstrated that it should
Se al.jw:d to change the general availability provision

of schedule SR-l which makes wholesale service available to
all municipal and cooperative customers in PPsL's service
territory. §6/ Proposed terminations of firm, average-cost
service to Hcmestead and Fort Pierce are based on these
restrictive provisions, so the proposed cancellations are
tejected., The Homestead cancellation would alsc viclate the
undecstanding of the parties that this customer would continue
t0 purchase schedule SR after the completion of their inter=-
connection. FP&L shall continue to serve Homestead and Fort
Pierce, under schedulle PR, However, the proposal to bi-
furcate schedule SR-l into separate rates for total require-
ments and partial requirements service is scundly based with
no discernible anticompetitive effect and we approve it,

In spite of the anticompetitive conduct recounted above,
we wish tC stress that there may be acceptable service limitations
with diminished anticompetitive effects which ameloriate scome |
legitimate cperational problems faced by FPsL. Indeed, the e——
intervenors recognize that the Company should be allowed to |
fashicn reascnable terms and condi“ions to wholesale service.
Sowever, FPSL has not provided us with any middle ground, much
less a showing that it has selected a tariff limitation that is
the least anticompetitive means of solving any such
eperational problen. .

Pinally, we note that PPsL -as matters pending before
us iz over 30 dockets, most invelving interchange transmission
service filings in which antitrust allegations have been macde.

86/ Schedule SR-1 provides:
AVAILABLE:
Ta all territory served ty the Company.
APPLICAION:
To electric service supvlied to a
municipal electric utility or to a cocperative
aon=-profit membership corporation erganized

under the provisions of the Rural Zlectric
Ccoperative law for their own use for resale.
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e see little need in those cases for the kind of elaborate
presencacion made in this one. It would be helpful tc the
cmmissicn for the parties to pinpoint the competitive pro-
2lems and defenses relating to the filings in each of these
CasSes.

The Commission orders:

-
(A) The Initial Decisicon issued in these consolidated
Proceedings on April 21, 1578, is Nereby reversed.

(8) All limitaticns on the availability of whole-
sale requirements service, as proposed by FPsL, except
for the limitation of full fecuirement service under the
SR=2 tariff to utilities with no generating capacity, are
Nereby rejected.

(C) PPSL is directed to revise its proposed SR-2
and PR tariffs to conform to this order within 60 days.
Until revised tariffs are accepted by the Commission, =he "
availability provisions of the otherwise superseded SR-1

tariff shall remain in effaece.

(D) The notices of cancellation of reqQuirements
service to Hcmestead and Por: Pierce are hereby rejected,

(E) Excepticns not granted are denied.
8y the Cocmmissicn.

(SEAL)

Lois D. Cashell,
Acting Secreatary.
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UNITED STATES CF AMERICA
FEDERAL ENERGY REGULATCRY CCMMISSICN

Before Commissioners: Charles B. Cur+«is, Chairman;
Gecrgiana Sheldeon, Matthew Holden, Jr.,
and Gecrge R. Hall.

Plorida Power & Light ) Decker Nos. ER78-19
Company ) (Phase I) and
) ER78-81

OPINICON NO. 57-A
OPINION AND ORDER DENYING REHEARING

(Issued October 4, 197%)

On August 3, 1979, the Commissicn issued Opinion No. 27
in these crnsolidated proceedings which rejected the proposal
of Plorida Power & Light Company (PPsL or Company) to limit
the availability of its firm wholesale requirements service
to certain named and existing customers. Notices of cancel-
lation filed by PP&L with regard to two existing wholesale
customers were also rejected, because they were based cn the
Company's restrictive availability proposal. In our decision
we found that PPsi's proposals were unjust and unreascnable
under the standards of Sections 205 and 206 of the Federal
Power Act, particularly because of their anticompetitive ef=~
fects. On September 4, 1979, FPsL filed an application for
rehearing of Opinion No. 57 in which it requests that the
decision be mcdified in certain limited respects. 1/ The Com-
pany has raised no legal or factual consideration not pre-
viously considered and we shall deny the application. However,
we wish to reemphasize the holding of our opinion in light
of several representations made by FPsL in its latest pleading.

()

PPl now cepresents a willingness to provide wholesale -)
requirements service under its tariffs to a number of Plorida
utilities in addition to those presently served:

The Company is either serving, or is willing te
provide servicy ¢o, the following: Clewiston;

1/ No other party applied for rehearing.
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Plorida Public Utilities at Pernandina Beach;
Port Pierce; Green Cove Springs; Jomestead;
Jacksonville Beach; Key West; Lake Helen; Lake
Worth; New Smyrna Beach; Starke; Vero Beach;

Clay BElectric Cooperative; Plorida Reys Electric
Cooperative; Glades Electric Cooperative; Lee
County Electric Coope rative; Okefenokee Rural
Electric Cooperative; Peace River Electric
Cooperative; and Suwanee Valley Electric Coopera-
tive. Reasonable ‘erms and conditicns, including
reasonable notice provisions, will, of course,

be necessary, as the Commission itself recognizes
(Mimeo, p. 40).

The Company is willing to continue providing
service to the cooperatives listed above to
the extent of their loads in the gecgraphical
areas in which they are now receiving service
from PP&L. 2/

No controversy remains regarding the provision of wholesale
requirements service to these utilities. Also, FP&L now
agrees to provide requirement=s service to "new utilities

in its service area that may be established by those en-
tities it [resently serves at retail . . . ." 3/

The sole purpose of FPalL's application is to request
that we modify Opinion No. 57 to permit the insertion of
a new availability restriction into the Company's require-
ments secrvice tariffs. FP&L now proposes to exclude large
self-sufficient utilities, including the Jacksconville
Blectric Authority, the Orlando Utilities Commission and
the City of Gainesville. The Companyv dces not represent
that any such large vutility has requested service.

2/ Application for Rehearing of Plorida Power & Light
Company at 3. Two of these utilitiesa, Pcrt Pierce and
Homestead, were the subjects of the notices of
cancellation rejected in Opinion Neo. 57.

3/ . Id. at 2. See, Opinion No. 57 at 39.
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In support of its request for modification FP&L reiterates
the arguments considered during our earlier deliberations.
It argues that our decision should be modified in light of the
Company's wheeling policy and opportunities offered to other
utilities to participate in FP&L's St. Lucie No. 2 nuclear
power plant.

We shall not consider adopticn of the Company's new
proposal at this stage of the proceedings. If FPslL wishes
to propose any term or condition of service under its
requirements tariff, the Company should éo so in a new filing
wherein it should be prepared to demonstrate that the proposal
is “the least anticompetitive method of obtaining legitimate
planning or other objectives.® 4/ ‘

The Commission Jrders:

PPslL's application for rehearing of Opinica No. 57 is hereby
denied.

By the Commissior.
(SEAL)

Kenneth F. Plumb,
Secretary.

4/ Opinion No. 57 at 2.
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FLORIDA POWER & LIGHT SCMPANY

oven letter to every Yero Beach resident from
::r'\ = g w/
FOowerariuiont!

) {
gt Companys Raiph Mulhollar

September 4. 197

Dear Vero Beach

On September 3, 1976, Fi -+ ida Power & | Light Company
» informed the Public Se:-vice Comm ission of our inrention to file for =re
relief. When you first heard or read that Florida Pows \,L...'g"‘('vC(l'.-
pany was asking for rate relief, :woc;x.e::.cr.s'-r.w ty popped right into
your mind:

Yhat wall chi .' to my elec: il if we voce to sell our elecs
svstem (0 ':'*r-"a Power & '

r:f:rencm.h

1d like to :isc your minc' onb ich quick
answers. - ' : ‘ ; ; . &3

- Firse, meve aml be noeffecton rour c" eric bill ac all for quite a
wh.lc "g nerally takes ’r‘cnt:u,vrw Public Serv 'C-C.rrmx.ss&n to
. study and act on a rate request. We wiil be well into 1577 befoce a final
. decision is made.

Vcanwh..c. f you approve the sale in Tuesd ws vote L.rf‘
concluded ii: the near future, you will begin nj joying F Florida P
L"ncCcmparvs“rc:mc—at-s—*mc‘ are, as ycu know, ¢
lower than what you now pay.

[f our rate request is evene.aily z.anted Ly the Public Service
Commission, the electric hills ofall Florida Powesr &7 ight customers
will rise. Buz you wall '"Jp.-r sigruficenddy less when F cr.c.a :’ow"c.«.
Light Cornpany p pre vides you electric service than if Vero Beach con-
tinued to ¢ perate the elecsric 5- ::...

Asforthe timing: Friday, S , was the earliest possible
day we could r‘r\::"'e 41‘ ’“c ,c'alis.mc paperwork for the Public Service

Commissicn. Infact, we didn't expecs to be ready until ':.c end of
+ September. - J

We wanted yout ¢to i‘.a":e all the facts before you vote,
people at Florida Power & L ight —ompany worked overtime o
thingsup. Genting the newsafewcaysbefore the vete may not b
but it sure beacs getting the news after the vote.




™)

. tided toa full. frark explanation. To give jou an idea how the vote and .

t

" " Now, [dlike to give you more of the details beca se youreen- -

our rate request 1 .ght affect your electric bills, here are som= © gures
based on a residential customer in Veero Beach who uses 104 ilowate -
hours permonth. First, we madea comparison usingtheave:z e monthy -
bills this customer would have paid over the first eight mon v of 19%..

, - AT PRESENT RATES
VERQO BEACH ; - . FIORIDA POWER & LIGHT

‘84758 ., $38.40 -

Company. - : o
Now suppose during (977 the Public Service Commission

' Vero Beach rates are 14% higher than Flonda Power & Light ' |

‘approves " iorida Power & Lighe Company’s request for rate relief in full.

Compare the average bill based on that with what this same customer
would pay if Vero Beach continued to operate the electric syscem. To
make this comparison realistic, we must add 20 the Vero Beach rte the
12.7% increase which its accounting firm; Emnst & Emst, informed the
Ciy would be necessary: .
AFTER RATE INCREASES
VERO BEACH FLORIDA POWER & LIGHT
$53.60. $46.60

This still indicaces Vero Beach rates to be 15% higher than’
Florida Power & Light Company. 1
. ?llthmﬁztm include locul :alicy wxes, fiel adiusement and
ees.
We expect to ha e a new nuclear generating unic at Sc. Lucie

+ inservicein the near future. This should bring annual fuel savings of
« more than $100 miilion that will be passed directly *0 our customers

through a reduction in the fuel adjusement, which has beenreflecred zbove.
" Sothere you have it: even with Florida Power & Lighe Com-

, - panys full rate relief request 2pproved, you will still realize a considesable

aving.
" Whydoesall this come just now, with the referendum onlya
few days away? All through the negotiations with Vero Beach we have

~ been completely frank about the possibility of a rate increase.

We pointed out that Florida Power & Light Company faces che

' mame tremendous cost pressures that are squeszing every eleceric utility in
- Florida. Florida Power & Light Company is paying the inflated costs of

1976 with income from a 1974 rate scrucrure.

Florida Power & Light Company rates have traditionally been
among the lowest in Florida. We are confident thatin the long mun, when
the other Florida electric utilities adjust 1o meet rising costs, you'll find
Florida Power & Ligt.c Company rates near the boctom of the lise.

[t5 rue that we didn't suddenly decide on the moming of
Segtember 3 to ask for rate relief. All year we've said publicly that we
were seriously concerned about rising costs and the possibility of a rate
request has often been zonsidered. \

-~ When we couldnt pestpone thie inevitable any longer, we started
preparing the facts and figures we need to support cur requese. I3 a big
.and zomplicated job and, as [ said before, it iocked like we couldn't be
ready until the end of Seprembez ¢




i

T his worried me 2 lot because [ knew your referendum was

Ay éomingon September 7. | asked cur ceopie to really put the pressure on -
' *t0 work nights and weekends i NECSSSAry to get our request to the Public
‘ ice Comnuission ready hefore September 7 Theydida great job. -

" Within a few minutes after we filed our

request with the Putlic Service

; Commission, [ was able to pass the information on to yer Cley officials

-and your local news media.
i wamitaﬂup.mdidevemh

ing we couid to give you the

- aews before the referendum. Even if Florida Power & Light’s full request

+ isgranted, vou'll still pay less for Florida

Power & Light service than

. youd pay if Vero Beach continued to operate the electric svscem.
- Wesincerely believe the proposed sale will be a good thing—

; guod for Vero Beach electric custciners,
© approved, we pledge to deliver you relia

* this promise.

| possible cast. We hope you will give us the opportunicy to keep

« 7
. .
~

Sincere!

. FLORI APOWER&UGHTCOMR.ANY A

and good for the Ciey itself. Ifitis
ble electnic service at the lowest

r

GLY Yttt it L

R.G. Mulholland
Senior Vice President




DISTRICT OF COLUMBIA, ss:
AFFIDAVIT

My name is Brenda Scott. I am a secretary at the Law
Firm of Spiegel & McDiarmid, 2600 Virginia Avenue, N. W.,
Washington, D. C. 20037. I have listened to excerpts from a
tape recording of the January 23, 19C0 Vero Beacu City Commission
Meeting with remarks by R. J. Gardner, Florida Power & Light

Company. The attached is a transcription from such tape.

N Ptndn Lewrtt—

Brenda Scott

Subscribed and sworn to before
me this 27th day of August, 1981.

- 4 - X P /
Notary; pUb]iCt D. C.
My c%g&im Seprember 30, 1934
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: Mr. Gardner I only have cne gquestion. What is
she liklihood, in your opinion, that FP&L will reactivate its
sffer to purchase Vero Beach power? The plant, the system?

Gardner 3 Well, John and I were talking about that a

little bit before.

s I warned him somebody might ask him that
question.
Gardner : I don't think there's much liklihoed of the

-~

reactivation of the arrangement that we had in 1976 and ° in that
same form. I think that there is at least a glimmer of possibi-
lity that other arrangements might be worked out if . . .
depending on what y'all's cbjectives were and what your desire
were. I'm saying that depending on what you really wanting to
accomplish is . . . I think that the . . . in addition to the
antitrust problems there was scme vulnerability to the arrange-
ment that we had before. 1I'm just speaking of my own personal
assescment of that. The prcblem two standpoints. One is the
substitu+ion of private capital and its ccsts for municipals
capital may have cost. And the other was a merger of the rates
0f the two systemz. If we could £find acceptable ways around
those problems, it may be possible to . . . and if Veroc Beach's
desires simpiy to not have the concerns of managing a system, I
+hink it may be possible to put some arrangements together. I
have not given it a great deal of thought enly a cursery thought,

but if you want to explore it, we'd be happy to do so.



3 Bob, what I thought I heard yocu say earlier
was that every since our aborted day with Justice, Dave and I
were there, sc¢ was Tom, everybcdy, that you have in fact been
taking care of thcse so-called 10 conditions that they said would
be scmething ou'd have to agree to in order for them to withdraw
from the FERC proceeding. Now if what I m hearing you say is
that you have cor are dealing with thcse ten conditions then the
next question is if we went back to FERC tomorrow with a similar
arrangement by mutuzl agreement, would Justice stay ocut of it?

Gardner : I don't know. We have'nt really talked to

them directly abcut that question yet.

3 Well, I wouldn't think that this would be the
time to be talking to them about it.

Gardner 3 Well, that's mainly the reason we haven't

talked to them.
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CERT1IFICATE OF SERVICE

I hereby certify that the foregoing MOTION TO ESTABLISH
JROCEDURES filed in the above captioned proceeding has been
served on the fo'lowing persons by deposit in the United States
mail, first class, postage prepaid or by hand d-'ivery (*) this
27th day of August, 1981:
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Washington, D. C. 20555 Washington, D. C. 20555
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Austin, Texas 78712
J. A. Bouknight, Jr., Esq.
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Washington, D. C. 20555
John E. Mathews, Jr., Esq.
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Nuclear Regulatory Commission Jacksonville, Florida 32202

Wwashington, D. C. 20555
Reubin 0. N. Askew

Jerome E. Sharfman, Chairman Greenberg, Traurig, Askew,

Atomic Safety and Licensing Appeal HofZfman, Lipoff, Quentel
Board & Wolff, P.A.

Nuciear Pegulatory Commission 1401 Brickell Avenue

Washington, D. C. 20555 Miami, Florida 33131
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Suite 500

Washington, D. C.
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William 4., Chandler, Esqg.
Chandler, O'Neal, Avera, Gray,
Lang & Stripling

P. 0. Drawer 0
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Daniel H. Gribbons,
Herbert Dym, Esqg.
Covington & Burling
888 16th Street, N. W,
Washington, D. C. 20036

Esqg.

Florida Power & Light Company
ATTN: Dr. Robert E. Uhrig

Vice President

Advanced Systems & Technology
P. O. Box 529100
Miami, Florida 33142
Benjamin ™. Vogler, Esq.
Aan P, Hodgdon, Esq.
Counsel for NRC Staff
Nuclear Regulatory Commission
Washingten, D. C. 20555
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Robert R. Nordhaus |

van Ness, Feldman, Sutcliffe,
Curtis & Levenberg

1050 Thomas Jefferson St.,

7th Floor

Washington, D. C.
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Janet Urban, Esquire
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Chase Stephens, Chief
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