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UNITED STATES OF AMERICA
flVCLEAR REGULATORY COMMISSION s

;Gb' A;'

BEFORE THE ATOMIC SAFETY AND LICEN51NG BOARD .u
82 aGMy

.g#I'In the Matter of )

METROPOLITAN EDIS0N COMPANY, ) Docket No. 50-289 - s-
-

ET AL. ) 'n,

)
(Three Mile Island, Unit 1) )

NRC STAFF RESPONSE TO MOTION TO REOPEN THE RECORD
CONTAINED IN ECNP'S PROPOSED FINDINGS ON EMERGENCY PLANNING

I. Introduction

un August 13, 1981, the Environmental Coalition on Nuclear Power
!

(ECNP) filed its " Proposed Findings of Fact and Conclusions of Law on

Emergency Planning Issues" (Findings). This document contains not only

ECNP's proposed findings but also a suggestion that the evidentiary

record in this proceeding should be reopened. Findings at Paragraph 11.

The Staff views the latter as a motion to reopen the record. For the'

reasons set forth below, the Staff opposes this motion.
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II. Discussion

In its motion, ECNP proposes that the record be reopened to

introduce a document identified as "NRC Staff Memorandum dated September ,

28, 1979, from the Deputy Director of NRC Region 1 Office to Mr. James

H. [Sniezekj, NRC Office of Inspection and Enforcement" which attached

"THI Radiological Investigation Team Recommendation for Long-Term TMI

Improvements and/or Other Power Reactor Sites," dated August 2,1979.

Findings at Paragraph 11. ECNP also wants to introduce testimony with

respect to the adequacy of EPA's protective action guides. I d_.

This proposal should be viewed as a motion to reopen the record. ECNP,

however, has not met the standards for raopening an evidentiary record

which are established by NRC case law.5/

The standards for reopening an evidentiary record have been

developed by the Appeal Board. As discussed in several Appeal Board

cases,E the proponent of such a motion has a heavy burden to bear. The

motion to reopen must be both timely presented and addressed to a

significant issue not previously considered in the evidentiary

if
ECNP does not attempt to demonstrate that its motion meets the
necessary requirements for reopening 4 record. For the sake of
clarity, the Staff will address these standards.

y Metropolitan Edison Company (Three Mile Island Nuclear Station,
Unit 2), ALAB-486, 8 NRC 9, 21 (1978); Kansas Gas and Electric
Company, et al. (Wolf Creek Generating Station, Unit 1), ALAB-462,

Duke Power Company ((Catawba Nuclear Station,7 NRC 320, 338 (1978);
1976); Vermont YankeeUnits 1 and 2), ALAB-359, 4 NRC 619, 620

Nuclear Power Corporation (Vermont Yankee Nuclear Power Station),
ALAB-138, 6 AEC 520, 527 (1973).
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heari,ng. In addition, it must be established that "a different result

would have been reached initially had [the material submitted in support

of the notionj been considered". / ,

First, the document which ECNP would seek to have entered into evidence

has been available since, at the latest, September 1979. The motion to

reopen with respect to this particular document is exceedingly untimely.

Moreover, much testimony on this subject has already been presented. See

Chesnut, ff. Tr.15007; Lothrop, ff. Tr.17996; Reilly, ff. Tr.18125;

Adler and Bath (2/23 Testimony), ff. Tr.18975; Adler and Bath (3/16

Testimony), ff. Tr.18975; Chesnut and Bath, ff. Tr.19626; Peterson, ff.

Tr. 20500. If ECNP felt the testimony given was insufficient, it could

have and should have made a motion for appropriate relief at the hearing.

ECNP's present motion to reopen an already complete record to let in

is clearly untimely without cause and ECNP has made no attempt to

demonstrate to the contrary.

Second, the document which ECNP describes does not address a

"significant issue not previously considered in the evidentiary

hearing." Bailly, supra at 418. That document presents what a group of

Staff members considered in August 1979 to be a problem with protective

action guides and protective action levels.S/ As noted above, however,

much testimony on this subject was presented at the hearing and the issue

3/ Horthern Indiana Public Service Company (Bailly Generating Station,
Nuclear -1), ALAB-227, 8 AEC 416, 418 (1974). Accord, Xansas Gas
and Electric Co. (Wolf Creek Generating Station), ALAB-462, 7 NRC
320, 338 (1978).

,

4/ Pages 18-20 of the Staff's document which discuss the " problem"
found by certain Staff members dealing with protective action guides
and the Staff's " recommendation" are attached, along with the
introductory pages of that document.
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was discussed in depth. (See NRC Staff Proposed Findings of Fact and
.

Conclusions of Law Regarding Emergency Planning, August 12, 1981, at

Paragraphs 160-200). The record should not be opened merely to admit

information which has been available since September 1979 and which

presents an issue previously addressed at length at the hearing.

Finally, ECNP has not demonstrated that a different result would be

reached if this document or additional testimony were considered. The

Board has before it vast amounts of testimony and documcntary evidence

on the very issue of the adequacy of protective action guides. The

Staff memorandum which ECNP seeks to have entered into the record

provides no additional'useful evidence on the adequacy of the protective

dCtion guides to be utilized in making protective action decisions. !

In sum, ECi4P has wholly failed to provide justification ofr its request

to reopen the record at this late date on a ma+ter which has been fully

addressed or the record.

j/ In fact, ECNP has not even attempted to explain how the Staff
document or additional testimony could affect the outcome of this
proceeding. Moreover, ECNP fails to explain the relationship or
the relevance of the information it seeks to have admitted to the
issues in the proceeding.
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III. Conclusion
.

For the reasons stated above, the Staff opposes ECNP's motian to reopen

the record in this proceeding to admit a September 1979 Staff
,

memorandum and additional testimony on the subject of the adequacy of EPA's

protective action guides.

Respectfully submitted,

{Cb|fCL L0 DL
Lucinda Low Swartz
Counsel for NRC Staff

Dated at Bethesda, Maryland
this 25th day of August,1981
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