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UNITED STATES OF AMERICA
- NUCLEAR REGULATORY COMMISSION

Before The Atomic Safety And Licensing Board

In tne Matter of

Jocket Nos. 50-38
50-388

PENHSYLVANIA POWER AND LIGHT CO.
ALLEGHENY ELECTRIC COUPERATIVE, INC.

(Susquehanna Stean tElectric Station,
Units 1 and 2)

NRC STAFF ANSWER SUPPORTING APPLICANTS' MOTION
FOR PARTIAL SUMMARY DISPOSITION UF CONTENTION 11

I. INTROUUCTION

on July 28, 198l, "Applicants' Motion for Partial Summary
Disposition of Contention 11" (Motion) was served on the wRC Staff. In
that Motion Applicants rove the Board for summary disposition in their
favur of that part of Contention 11 dealing with on-site storege of
spent fuel. Tnat part of tne Contention alleges that the Susquehanna
facility creates an unreasonable risk of harm to the Intervenors and
their private property and violates tne Commission's standards for
protection against radiation in 10 CFR §§ 20.1 and 20.105(a) in that the
Applicants have failed to provide adequately for safe on-site storage
of spent fuel for periods of up to 10 to 15 years. Applicants assert
that there is no genuine issue of material fact to be heard with respect
to that part of Contention 11 dealing with on-site storagye of spent fuel
and that Applicants are entitled to a decision in tneir favor as a

.
matter of law.
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The WRC Staff supports Applicants' motion. The Stai® has concluded

that Applicants' Motion and supporting documentation clearly demonstrate
the abgééie of any genuine issue of material fact regarding the adequacy
of provi;ions for safe on-site storage of spent fuel for periods of up
to 10 to 15 years. The Board should grant Applicants motion.

The law applicable to motions for suimary disposition is discussed
in Section II of this pleading. The Staff's reasons for concluding that
tnhere is no genuine issue of material fact to be hear. regarding that
part of Contention 11 dealing witn on-site storage of spent fuel are

aiscussed in Section III.

II. GENERAL POINTS OF LAW

The Cormission's Rules of Practice provide for summary disposition
of certain issues 7n the pleadings where the filings in the proceeding
show that there is no genuine issue as to any material fact and that the
movant is entitled to a decision as a matter of law. 10 CFR § 2.749.
Because the Commission's summary disposition rule is analogous to Rule 56
of the Federal Rules of Civil Procedure (surmary judgment), Federal court
decisions interpr=Ling Ruie 50 nay be relied on for an understanding of

the operaticn of the summary disposition ru]e.l/ In Adickes v.

1/ Alahama Power Company (Joseph M. Farley Nuclear Plant Units 1 and 2),
ALA%:I&Z. 7 AEC 210, 217 (1974).
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viewed in the light most favorable to the party opposing the motion.é/

Finelly, the proponent of a motion for summary disposition must meet its

burdéé p} establishing that it is entitled to judgment as a matter of
law even if the opponent of such a motion fails to submit evidence
controverting the conclusions reached in documents submitted in support
of the motion.Z/

I1I. STAFF ARGUMENT

That part of Contention 11 dealing with on-site storage of spent
fuel alleges that tne Susquehanna facility creates an unreasonable risk
of harm to Intervenors and their private property and violates the
Commission's standards for protection against radiation in 10 CFR 33§
20.1 and 20.105(a) in that the Applicants' have failed to provide
adequately for safe on-site storage of spent fuel for periods of up to
10 to 15 years. The Staff believes that there is no genuine issue of
material fact remaining to be heard regarding the adequacy of provisions
for safe on-site storage of spent fuel at the Susquehanna plant for
periods of up to 10 to 15 years and thus that the part of Contention 11
dealing with on-site storage of spent fuel should be summarily disposed

of in Applicants' favor.

o/ See Public Service Co. of Wew Hampshire (Seabrook Station, Units 1
and ¢), LBP-74-30, 7 AEC 877 (1974).

7/ Cleveland Electric [1luminating Co., (Perry Nuclear Power Plant,
Units 1 ana 2), ALAB-443, 7 NRC 741, 753 - 54 (1977). Courts have,
however, granted motions for surmary judgment even though certain
facts have been disputed when the disputed fécts were found not
material to the resolution of the legal issues presen.ed. Riedel
v. Ktlas Van Lines, 272 F. 2d 901, 905 (8th Cir. 1959), cert. denied,
362 U.S. 942 (1960); Newark Morning Ledger (o. v. U.S., 4l6 F. Supp.
089, ©93 (U.N.J. 1975); Aluminum Co. of Amgrica v. Burlington Truck
Lines, Inc., 342 F. Supp. 166, 175 (W.D. I11. 1972).
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The Staff has reviewed the design of the Applicants' systems for

storaye 9f spent fuel and has concluded that they conform to the
guidéﬁzgfin pertinent Commission regulatory guides and to the
requireuénts in pertinent Commission regulations and can safely store
spent fuel for periods in excess of 1C-15 years. (Affidavit of William T.
LeFave at paragraphs 4, 5, 6 and 8). The Staff has also concluded that
the integrity of the spent fuel will not be compromised by storage for
periods well in excess of 10-15 years. (LeFave at paragraph 7.
Therefore, the Staff nhas concluded that the design of the Susquehanna
plant is adequate to provide for safe on-site storage of spent fuel for
periods ir excess of 10-15 years. (LeFave at paragraph 9.)
IV. CONCLUSION
For the reasons set forth above, the Staff believes that
Applicants’ motion for summary disposition in their favor of that part
of Contention 11 dealing witl on-site storage of spent fuel should be
granted.
Respectfully submitted,
N R
Janes M. Cutchin IV
Counsel for NRC Staff

bDated at Bethesda, Maryland
this 24tn day of Auyust 198l.
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