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NRC STAFF'S RESPONSE TO PCCI'S " THIRD
APPLICATION PURSUANT TO 10 C.F.R. 6 2.720(h)(2)(1)"

I. INTRODUCTION AND BACKGROUND

By its " Order (Summarizing Actions Taken at Conference Call of

August 3,1981)," issued on August 4,1981, the Atomic Safety and

Licensing Board permitted intervenors until August 11, 1981, to file

discovery based upon the Staff Evaluation, Environmental Impact

Appraisal, and Negative Declaration filed on July 17, 1981. On

August 11, 1981, Porter County Chapter Intervenors ("PCCI") filed its
1

" Third Application Pursuant to 10 C.F.R. 5 2.720(h)(2)(1)" seeking a'

j Licensing Board order requiring the attendance and testimony at

deposition of L. G. Hulman, L. M. Bykoski, and William F. Lovelace, three

members of the NRC Staff. PCCI also filed on that date its " Third Set of

Interrogatories to the NRC Staff" and the related "Fifth Request to the

NRC for Production of Documents."
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II. DISCUSSION

The Licensing Board has designated a date of September 30,1981, for

completion of discovery in this proceeding absent a showing of good

cause for extension to complete specific discovery. August 4,1981 Order,

supra. Within the limit of that date, PCCI is free to choose the form of

discovery it wishes to undertake. PCCI has, however, chosen to file
~

both interrogatories and notices of deposition against the Staff which

impose conflicting tir..e requirenents upon it. PCCI's Third Set of

Interrogatories, which runs to forty-two pages, meticulously goes through

the three Staff documents filed on July 17 and poses interrogatories

concerning many statements made therein. As such, responses to the

interrogatories will require substantial expenditure of time by those who

wrote portions of the document or had input to it, including the three

Staff members whose depositions PCCI seeks to take.

Under these circumstances, the Staff finds it necessary to oppose

PCCI's application for an order requiring that Messrs. Hulman, Bykoski,

es? Lovelace be made available for deposition. As set forth in the

Notice of Depositions ( August 11,1981), Mr. Bykoski's attendance is

sought on August 24, 1981, Mr. Hulman's on August 26, and Mr. Lovelace's

on August 31. The Staff intends to file responses as expeditiously as

possible in view of the September 30, 1981 date for close of discovery.

Any necessity for Messrs. Hulman, Bykoski, and Lovelace to prepare for

depositions will have the inevitable effect of delaying the preparation

of responses to the interrogatories and document request.
.
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The Staff opposes the application to depose Hr. Lovelace, who has

not been designated as a witness, on the additional ground that 10 C.F.R.

5 2.720(h)(2)(i) requires a showing of " exceptional circumstances"

'before a licensing board may require the attendance and testimony of

named NRC personnel not designated by the Executive Director for

Operations for oral examination at the hearing or on deposition. No

exceptional circumstances exist here, since the subject matter of

Mr. Lovelace's deposition ("all matters set forth or referred to in" the

three Staff documents)E s the same as that probed extensively in thei

Third Set of Interrogatories. PCCI has not Gmonstrated that it cannot

adequately discover through the interroptories filed the infomation

sought. It may be that after having received the Staff's responses to

the Third Set of Interrogatories and the related document request, PCCI

may wish to seek further discovery by deposition. The Staff will respond

to any such application if and when it is filed.

The Staff also opposes the application to depose Mr. Lovelace on

the ground that PCCI has not demonstrated that Mr. M. David Lynch,

whose deposition was taken by PCCI on August 18 and 19,1981, does

not have " direct personal knowledge" of the facts upon which PCCI seeks

__

y Porter County Chapter Intervenors' Notice of Depositions of J. G.
Hulman, L. M. Bykoski and William F. Lovelace at 2 (August 11,
1981).
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to depose Mr. Lovelace.E Mr. Lovelace was identified in the "NRC Staff

Answers te Porter County Chapter Intervenors' First Set of Interrogatories"

(July 24,1001) (rc:;;;r.:: 2.C.(d)) as having:

consulted, aided, provided and furnished infomation
on the application of the "NRC Caseload, Planning
Frojections for Fiscal Years 1981-85" (March 1979) to
the question of reasonable time to construct the
Bailly plant.

Mr. Lynch was identified as "the principal author of the NRC Staff

Evaluation." M ., response 2.D.(d). Since Mr. Lovelace provided input to

Mr. Lynch on the matter of reasonable construction periods and Mr. Lynch

applied that input to detemine the reasonableness of the proposed Bailly

construction period, the Board should order the deposition of

Mr. Lovelace only after PCCI has demonstrated that it was unable to

discover the infomation sought from Mr. Lynch.

III. CONCLUSION

For the reasons argued above, the Licensing Board should deny PCCI's

application to depose Messrs. Hulman, Bykoski, and Lovelace, without

prejudice to PCCI's filing a renewed application following service of

,

! y Consumers Power Co. (Midland Plant, Units 1 and 2), ALAB-634,13 NRC
96, 98 (1981). The Appeal Board there discussed the Licensing

i Board's procedure of making a deposition cf a named NRC employee
| contingent upon the deposing party first takinii the depositions of
| other employees designated by the Staff. Only if it was then

detemined that the witnesses made available did not possess the
infomation sought would the further deposition be ordered.
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the Staff's answers to its Third Set of Interrogatories and related

document request.
i

: Respectfully submitted.
-

| S t e_.p u H . L m . a
b O f4%Stephen H. Lewis 3,

j Counsel for NRC Staff

Dated at Bethesda, Maryland,
this 21st day of August,1981.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

In the Matter of p
i

NORTHERN INDIANA PUBLIC SERVICE ) Docket No. 50-367
COMPANY } (Construction Permit Extension)-

l

(BaillyGeneratingStation, h
Nuclear-1 )

CERTIFICATE OF SERVICE

I hereby certify that copies of "NRC STAFF'S RESPONSE TO PCCI'S " THIRD
APPLICATION PURSUANT TO 10 C.F.R. 5 2.720(h)(2)(i)" in, the above-captioned
proceeding have been served on the following by deposit in the United
States mail, first class or as indicated by an asterisk by deposit in the
Nuclear Regulatory Conmission internal mail system, this 21st day of
August,1981 : '

' *

* Herbert Grossman, Esq., Chairman, Robert L. Graham, Esq.
Administrative Judge One IBM Plaza

Atomic Safety and Licensing Board Panel 44th Floor
Chicago, Illinois 60611U.S. Nuclear Regulatory Commission

--

Washington, D.C. 20555
George and Anna Grabowski .

Robert L. Holton, Administrative Judge 3820 Ridge Road
School of Oceanography Highland, Indiana 46322
Oregon State University
Corvallis, Oregon 97331 John Van Vranken, Esq., Chief

Northern Region
J. Venn Leeds, Administrative Judge Environmental Control Division
10807 Atwell 188 West Randolph Street
Houston, Texas 77096 Chicago, Illinois 60601

Kathleen H. Shea , Esq. Clifford Mezo, Acting President
Lowenstein, Newman, Reis, Axelrad Local 1010
and Toll United Steelworkers of America.

1025 Connecticut Avenue, N.W. 3703 Euclid Avenue
Washington, D.C. 20036 East Chicago, Indiana 46312

Robert J. Vollen, Esq. William H. Eichhorn, Esq.
c/o BPI .

Eichhorn, Morrow & Eichhorn
109 North Dearborn Street 5243 Hohman Avenue
Chicago, Illinois 60602 Hamond , Indiana 46320

Edward W. Osann, Jr., Esq. Atomic Safety and Licensing
Suite 4600 Board Panel
One IBM Plaza U.S. Nuclear Regulatory Commission
Chicago, Illinois 60611 Washington, D.C. 20555 *
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Atomic Safety and Licensing Appeal
Board Panel

U.S. Nuclear Regulatory Comission
*

Washington, D.C. 20555

Docketing and Service Section
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.

Office of the Secretary
U.S. Nuclear Regulatory Comission
Washington, D.C. 20555 *
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Ann P. Hodgdon Q
Counsel for NRC Staff
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