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To: Dr. Lou Bykoski, NMSS/NRC
From: Martin Marchaterre and Craig Dean, ICF Incorporated
Subject: Review of Revised Escrow Agreement Submitted by Saint Luke's

Medical Center

Saint Luke's Medical Center in Cleveland, Ohio, submitted revisions to
a certification of financial assurance, using an escrow account, in the amount
of §75,000." The submission assures decommissioning costs for license 34-
00398-10 issued under 10 CFR Part 30 and contains a modified escrow
agreement.® Upon review of the submission, ICF recommends that NRC Region
IIT require the licensee to modify the submission in the following ways:

(1) Revise paragraph 4 of the escrow agreement to specify
appropriate disbursement conditions (Regulatory Guide 3 .66,

/,

page 4-3);

(2) Revise the escrow agreement to include language omitted from
paragraph 4 limiting withdrawals to no mere than 10 percent
of the outstanding balance without written NRC approval
(NMSS letter addressing withdrawal limits, August 7, 1990);
and

(3) Submit a specimen certificate of events and a specimen
certificate of resolution to commence decommissioning
(Regulatory Guide 3 .66, pages 4-8 and 4-9),

These recommendations and other issues are discussed below.

' ICF assumes that NRC has verified that the certification amount is

accurate under 10 CFR 30,35,

¢ ICF reviewed the licensee's pr us submission and reported several

recommendations to NRC in a memorandum agated October 16, 1992
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(1)  Revise Paragraph 4 of the Escrow Agreement to Specify Appropriate
Disbursement Conditions (Regulatory Guide 3.66, page 4-3)

Paragraph 4 of the ..bmitted escrow agreement differs significantly from
the wording recommende ' ‘n Regulatory Guide 3.66 "Standard Format and Content
of Financial Assurance Mechanisms Required for Decommissioning Under 10 CFR
Parts 30, 40, 70, and 72" (June 1990), page 4-3. The submitted wording
provides less protection to NRC for three reasons.

First, the wording states that no payments from the escrow account may
ocecur until NRC provides a certificate "attesting to the fact that
decommissioning activities required by 10 CFR 30.35 have been completed, the
licenses have been terminated, [and] the facility sites are available for
unrestricted use for any public or private purpese." This restriction places
the burden on NRC to certify the occurrence of specific events, amounting to
full decommissioning of the facility sites, before the release of
decommissioning funds. If the funds provided through the financial assurance
are needed to carry out decommissioning, this NRC certification requirement
could not be met. Furthermore. the new wording shifts the burden of such
certification to NRC, rather than requiring the licensee to certify to
decommissioning activities.

Second, the decommissioning activities for which funds can be used are
limited by the escrow agreement to those activities required under 10 CFR
30.35. This reference is too narrow, however, because 10 CFR 30.35 addresses
only decommissioning requirements related to financial assurance and

recordkeeping. Other important decommissioning activities are set forth in
the balance of 10 CFR Part 30.

Third, the wording does not limit the amount of funds that may be
withdrawn from the account in a single withdrawal (se: Recommendation 2). ICF
recommends that NRC require the licensee to revise Paragraph 4 to more closely
follow the wording recommended in Regulatory Guide 3.66, page 4-3.

(2) Revise the Escrow Agreement to Include Language Omitted From Paragraph 4
Limiting Withdrawals to No More Than 10 Percent of the Dutstanding

Balance Without Written NRC Approval (NMSS letter addressing withdrawal
limits, August 7, 1990)

As noted in ICF's October 16, 1992, memorandum, the escrow agreement
submitted does not include the following provision in Paragraph 4: "No
withdrawal from the fund can exceed __ percent of the outstanding balance of
the escrow account or ___ dollars, whichever is greater, unless NRC approval
is attached." NRC guidance specifies that the appropriate level to complete
the blanks is 10 percent, meaning that no more than 10 percent of the
outstanding balance of the account may be withdrawn at one time without
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written approval from NRC.} This provision provides NRC greater opportunity
to menitor the licensee’s decommissioning spending by requiring NRC approval
for withdrawals larger than the specified amount. ICF recommends that
Paragraph 4 of the submitted escrow agreement be revised to add this
provision.

{3) Submit a Specimen Certificate of Events and a Specimen Certificate of
Resolution to Commence Decommissioning (Regulatory Guide 3.66, pages 4-8
and 4-9)

The submission does not include a specimen certificate of events or a
specimen certificate of resolution as previously noted in ICF's October 16,
1992, memorandum. Paragraph 4 of the submitted escrow agreement refers only
to a certificate to be executed by NRC. The specimen certificates provide the
required format for instructing the escrow agent to release decommissioning
funds from the escrow account. NRC should require the specimen certificates
(which should contain blank spaces for dates and signatures until
decommissioning activities have commenced) worded similarly to the specimen
certificates on pages 4-8 and 4-9 of Regulatory Guide 3.66. Without the
specimen certificates, NRC cannot be certain that the escrow agent will
release decommissioning funds only upon receiving appropriate instructions.
In addition, the escrow agent may not be able to determine the validity of
future resolutions authorizing commencement of decommissioning activities and
payments from the escrow. This could delay implementation of decommissioning
activities for funding reasons, despite the financial assurance.

Other Issues

Apart from editorial and non-substantive changes to the standard wording
provided in Regulatory Guide 3.66, the following modifications are noteworthy:

(a) Paragraphs 1 and 14 of the submitted escrow agreement identify the
escrow agent as "National City Bank, a national banking
association, with its principal place of business at and Corporate
ifrust Department located at, 1900 E. 9th S8t., Cleveland. Ohio
44114." Although this description is ambiguous about the location
of the principal place of business, that ambiguity should not
cause a problem, because the signature on the document is from
Deborah Ann Zupkovich, Trust Officer, National City Bank and NRC
should be able to communicate readily with the escrow agent (e.g.,
order payment for required decommissioning activities) using the
address for the Corporate Trust Department.

(b)  The wording of Paragraph 1 of the escrow agreement states that the
purpose of the agreement is to "provide financial assurance for

3 "Response to Questions Related to the Trust Fund Mechanism," from
Timothy Johnson, NMSS/NRC to Karen Davis, St. Louis University, August 7,
1990. Although this guidance applies to a trust fund, we assume NRC would
give the same response to the same question regarding an escrow account .
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(d)

(e)

(f)
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decommissioning of the facility(ies) in the amounts shown below, "
Although the paragraph then lists two facilities covered by the
agreement, it does not state the amount of assurance provided for
each facility. However, Paragraph 2 refers to $37,500 designated
for St. Luke's Medical Center and $37,500 designated for St.
Luke’s Solon Medical Center.

In Paragraph 4, the licensee mistakenly replaced the word
"agreement” for "agent" in the sentence beginning "The escrow
agreement shall reimburse the licensee..." This mistake does not
diminish NRC's protection, however, because it involves only
reimbursement of the licensee.

As noted in ICF's October 16, 1992, memorandum, Paragraph 6 of the
submitted escrow agreement adds the following text to the language
recommended by the Regulatory Guide 3.66, page 4-3 (with the word
"it" in brackets supplied by ICF to correct an apparent omission):

"Escrow agent may rely and shall be protected in acting or
refraining from acting upon any written notice, instruction
or request furnished to [it] hereunder and believed by it to
be genuine and to have been signed or presented by the
proper party or parties. Escrow agent shall not be liable
for any action taken by it in good faith and believed by it
to be authorized or within the rights or powers conferred
upon it by this agreement, and may consult with counsel of
its own choice and shall have full and complete
authorization and protection for any action taken or
suffered by it hereunder in good faith and in accordance
with the opinion of such counsel."

The added text, even with the apparent typographical error,
clarifies protection already provided to the escrow agent under
Paragraph 9 of the agreement, which states that the agent "shall
be fully protected in acting in accordance with [written] orders,
requests, and instructions [signed by authorized individuals]. "
The added text holds the agent to an acceptable "good faith"
standard, and allows the agent to consult with counsel to ensure
that the agent is acting in accordance with the agreement.

Paragraph 6 of the submitted escrow agreement, as noted in ICF's
October 16, 1992, memorandum, includes two provisions ‘hat
expressly authorize the escrow agent to deposit or invest funds in
mutual funds of the escrow agent. The added provisions, though
not included in the recommended wording for escrow agreements in
Regulatory Guide 3.66, are consistent with similar provisions in
the recommended wording for trust agreements. Thus, the
provisions are acceptable provided that the escrow agen: is a
qualified financial institution.

Paragraph 10 of the escrow agreement includes the following
sentence, which is not included in Regulatory Guide 3.66;
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The annual fee of the escrow agent for its services in
maintaining the escrow account shall be $750.00 payable at
such time and manner as escrow agent and licensee shall
mutually agree.

Inclusion of a fee schedule does not detract from the
enforceability or protectiveness of the escrow agreement

(g) Paragraph 12 of the recommended wording for escrow agreements in
Regulatory Guide 3.66 requires the licensee and NRC to sign a
written notice of termination before the agreement may be
terminated. As noted in ICF's October 16, 1992, memorandum, the
submitted agreement requires the escrow agent to sign the notice
of termination also. This modification does not affect the
financial assurance provided by the agreement because the added
condition will not be acted upon until NRC has no further need for
the agreement.

Finally, the Region should ensure that documents submitted by the
licensee are originally signed duplicates, as recommended in Regulatory Guide
3.66. Unless the documents have been properly signed, NRC cannot be certain
that the financial assurance mechanism is enforceable. Because ICF does not
possess the original submissions, we cannot verify compliance with these
requirements,

attachments

T Ty —



APPENDIX A
CHECKLIST FOR DECOMMISSIONING FINANCIAL ASSURANCE

NAME OF LICENSEE OR APPLICANT

- Metro oot Seonx Luke's Melicod Conder ey

U3\ Shaker Boglevard
c_ludu{ oW 4404

A.__Licensee Part (check one of the following):

)( Part 30 Licensee or Applicant Part 70 Licensee or Applicant
Part 40 Licensee or Applicant Part 72 Licensee or Applicant
B. Check appropriate item in each category (if applicable)

Taawd I$/9a
1. 7/30!74 Date of Financial Assurance Submission

3 Public Entity
g Private Entity
3. Certification of Financial Assurance )41s:u}3

Decommissioning Funding Plan

4. (a) x Propa¥ncnt gption (See Appendix B)*'?S,OOca
rust Fund
X Escrow Account $S00 fee upn execudion 250 aunuall
Certificate of Deposit
Government Fund
Deposit of Government Securities

(b) Surety/Insurance/Other Guarantee (See Appendix C)
Surety bond
Letter of Credit
. Line of Credit N
Parent Company Guarantee/Financial Test

(c) External Sinking Fund, Sinking Account and Surety/
Insurance (See.Appendix D)
Trust Fund
Escrow Account
Certificate of Deposit
Government Fund
. Deposit of Government Securities
. Surety Bond
Letter of Credit
Line of Credit

(d) Statement of Intent (public entities only)
*May not be used in combination with any other instrument.
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APPENDIX B
CHECKLIST FOR SUBMISSION OF PREPAYMENT

A. Check Appropriate Form of #-epayment

Trust Fund

Escrow Account

Certificate(s) of Deposit
Special Governmens Fiind

Deposit of Government Securities

[11H

B. Check Documents Submitted for Each Prepayment Mechanism

1.  Trust Fund
Trust Agreement
Acknow]ledgement

2. Escrow Acc nt ) L £ Resiludhon « EvenST
A Escrow Agreement "“‘S”‘j C“*"Q;:i‘fg .Hﬂ B foa B o)
L e by - :

3. Certificate(s) of Deposit
Certificate(s) of Deposit
Trust Agreement
Acknow!edgement

or

Escrow Agreement*

4.  Special Government Fund
written Verification

and either

Trust Agreement and
Acknow]edgement

i3

*®
Escrow Agreement

5. Deposit of Government Securities
Verification of Approval of Securities

and either

Trust Agreement and
Acknowledgement

|

IS

*
Escrow Agreement
.with verification,

8-1



EXHIBIT 3-1
CHECKLIST OF CRITERIA FOR REVIEW OF ESCROW AGREEMENTS
hAisyia, . Copy of corporate by-laws or other evidence indicating that parties
signing the financial instrument (for the applicant) are authorized

to represent the organization in the transaction.

W= e Evidence that the financial instrument is an originally signed
“ duplicate (e.g., an executed copy of the instrument).

v//; Introduction explaining the nature of the agreement between the
parties and referring to the NRC license agreement concerning the
regulatory obligations of the licensee or applicant.

}*;0 Identification of the escrow agent:

hddb’<&y ¥.  Name and address of escrow agent,
2. Position of escrow agent;

3. Duties and liabilities of escrow agent.

S Recital of delivery of items placed in escrow to be disbursed in
accordance with the directions, terms, and conditions that follow.

.~®  Terms and conditions upon which escrowed items will be disbursed.

[580%¥7  Disbursement to licensee upon proper certification;

h 4o
EZGHZE \ Ms992.  Conditions that constitute default;
PR TICLL 3. Rights of parties upon default;
B K 4. Rights and duties of escrow agent upon default;

5. Persons or names or positions to which funds may De released.

\A{//‘ Recital of irrevocability of escrow arrangement.

A

. Escrow agent's rights and duties.

* U.w Trewsioas must ik 2Y.ceed lO?o.

liiﬁﬁAZ}
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EXHIBIT 3-1 (Cont.)

Annual valuation requirement.

Method for amending or terminating escrow agreement upon mutua)

consent of the parties and notice to escrow agent.

Compensation and expenses of escrow agent.
Amendment of the escrow agreement.
Interpretation of escrow agreement.
Termination of escrow.

Acceptance of appointment by escrow agent.

Signatures of parties and escrow agent.



