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The court also upheld the Commission's decision, in
its "immediate effectiveness" determination, that
Seabrook could begin operations despite the Appeal
Board's remand ¢f certain emergency planning issues
to the Licensing Board (Slip op. at 35-38). The
court accepted the Commission's rationale that these
issues were "not significant for the plant in
guestion” (10 C.F.R. 50.47(¢)).

Finally, the court considered two issues that had
come up in connection with the low power license,
but ir the court's view remained relevant to the
full power license. First, it upheld as "sensible"
the Licensing and Appeal Boards' rejection of
petitioners' claim that their contention focusing
on aquatic blockage of cooling systems should be
construed to cover aquatic corrosion as well (S8lip
op. at 38-39).

Second, it remanded for "reasoned decisionmaking"
the guestion whether it was permissible to reject
petitioners' late-filed contention on the June 1988
full participation exercise of the emergency plan
(8lip op. at 2398=485). The court upheld as
"reasonable" the Appeal Board's conclusion that
petitioners had waited too long to proeffer their
contention, and therefore did not satisfy the “good
cause" for lateness prong of the S~factor "late-
filed" test, but the court felt that the Appeal
Board had failed to consider the "materiality" of
the contention in addressing the other four factors.
The court was not entirely clear whether it viewed
"materiality" as implicit in the existing S-factor
test or as a factor imposed by section 189%a of the
Atomic Energy Act, as construed in Union for Cencern
L8 v, NRC, 735 F.2d 1437 (D.C. Cir. 1984),
, 469 U,S. 1132 (1985) (geg Slip op. at
43). The court did comment that the NRC's S~factor
test seemed "not well suited" and "odd" in the
context of exercise contentions (8lip op. at 41).
The court also rejected as too "terse" the Appeal
Board's alternative explanation that petitioners'
contention did not meet the Commission's
"fundamental flaw" standard for exercise contentions
(61ip op. at 48%),

Despite the remand for further explanation on the
exercise contention, the court did not vacate
Seabrook's license. The court decided "against
imposing an immensely disruptive interim status guo"
where there seemed to be no "ongoing flaws" and
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where "a clean record" in Seabrook's most recent
full participation exercise (in Cecember 1990) "will
likely moot this issue" (S8lip op. at 46-47),
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McEachern (for Town of Hampton, New Hamgpfire s
James M Shannon, Atiorney General for the L Qe ar—
wealth of Massachusetts, and Stepien A Jonas, Dhegraty
Attorney General for the Commonwesith of Masas b
setts, and Dhane Curran (for New England Coslitrn e
Nuclear Pollution) were on the joint briefs, for utims
ers.

John F. Cordes, Jr., Sciwiter, Nuclesr Regula oy o
eessioa (“NRCT), with whoem William € Perbr General
Couusei. NRC, E Leo Sﬁﬂ& and John € hes. Spows ral
Counsel, NRC, Roger Dawis, E Nesd Jensen, and Sarprs.
S Nordliznger Attorneys, NRC, and Butiard B Sivwwrt
Assistant  Attorney Genersl, Peter % Steentand ol
Jeffrev Kehne, Attorneys, Department of Justue, were
the bnefs, for respondenmts. Wlliam M Brges Jr out
Carvle F Kagan, Attorneys, NRC, and Fduard 1
Shauvaker, Martin W. Matzen, and Jocgues N toin
Attorneys, Depariment of Justice, also entered apgs ar

ances for respondeats.

Thomas G Dygnan, Jr, with whom George H Lonald
and Jeffrey P Trout were on the bnief, for intervenor b
be Service Co. of New Hampshire

Paul McEachern was on the bnef for mtervenor Toan
of Hampton, Massachusetts, a2 No 901112

S“’ph?ﬂ b fistrach was on the bnei tor amuus curion
New England [egal Foundation mn No 9 1112

Thomas J Hewden entered ar: appearance for imterisneor
Towns or Cities of Ashburnham, ¢t al 1 Noo =9 5 b
and 90-1132,

Judith H Mizner entered an appearance for interieos
Town of Newbury, Town of West Newbury, and €y 1
Newburyport in No. 90-1132

Barbara J Saint Andre entered an appearar: e for inter
venor Town of Sahisbury mn Ne. 99 1132

Before Buckiry, Wiiams, and Ravporrn, Cirouer
Judoes.

3
Mmhrthcmtﬁledbyw*&mm.

Biz ey, Circunt Judge: This action conschdates three
sion’s heensing of Seahtook Nuclear Power Station Pets-
tioners are the Commonwesith of Massachuretts, the
S&MMtMI«mPSAPL’L.d&No
qu('m”mm&m.‘
anthm;"smmm
&rvh(‘md&-wf'mhm-
veaedhenasle.*tdtkmdm&u
owns and aperates Seabro: k-

In No. 99-1132, petitioners raise three ISSUES concerning
the Commission’s suthonzation of the s full power
W.TMMIQCM}G&”M
a&nm%o‘&ehﬂmh&h&c
broox's offsite response pians They also chal
lenge & ruling excluding from the hensing  record
evidence aliout the potential consequences of hypath=tical
radislogical emergencies a: Seabrook Fmally, they chai
kmth('mm'sduudollmdm
exempting PSNH, as a regulated utility, from the require
ment of demonstrating financial qualifications.

In No 891306, petitioners raise two ssues relaiing 1o
the piant’s low power licensing. They claim the Commis.
ston misconstrued the scope of a contention they had filed
concermng the possible fouling of Seabrook s cooling svs
tem, and they clam the Commission impropedty author
l&dthknmmwhmm«u“-
catory hearnng on potential flaws in Seabrook’s onsite
emergency plan, allegedly revealed in a June 1988 emer-
gency exercise. The third consohidated petition, No. 90
1218, was hled as a precaution to preserve petitioners’
¢wmmyforappeﬂaemkwdthcﬁaﬂmm E
# simply duphcates Na. 99 1132

We deny 1n thewr entirety the peithions ‘n Nos. 901132
and 901218 for review of the full power hwense mssues In
No. RS 1% we doee tha ewsisiow ¢ . e =
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mssmsactmcmtmngthecoolungsvmfom«:
tion, we gront review, however, of the decision concerning
the exercise contention, uzdwenmmdwthemfm
further explanation of us reasoning on this issue In the

wtenm. we will allow the operating hicenses for Seabrook
to remamn effective.

L Backcrounn
A Regulatory Overview

Under section 182(a) of the Atomic Energy Act of 1954
{(“AEA"), as amended, 42 US C. §§ 2011-229 (1988} the
Nuclear Reguletory Commission (“NRC” or “Compus
sion”) s authonized to approve the operation of nuclear
power plants that the agency finds “will provide adequate
protection to the health and safety of the publc ™ 42
USC §2232(a). See also 10 CF R § 5057(a)2) (19%)
In accordance with the notice and hearnng requirements
of section 189 of the AEA, 42 US.C § 2239, the proce
dural requirements of the Admimstrative Procedare Aot
5 USC §§551-559, and the procedures set forth in s
own reguiations, 10 CF R Part 2, the NRC conducts for
mal addicatory heanngs on all contested issues, called
“contentions,” that are rmsed by nterested parties m
response to apphcations for a puclear plant operaong
wense Licensing heanngs are conducted by a three
member Atomic Safety and Licensing Board ("Licensing
Board”) whose duties are to admit and decide contentions
and, if the contentions are resolved in the appheant -
favor, to authonze the requested hicense. See 10 CF R 33
2750- 772, Appeals from Licensing Board decisions are
heard by a panel of the Atomuc Safety and Licensing
Appeal Board (“Appeal Board™), «d §§ 2785, 2787, and
the Commssion may, in its discretion, undertake further
review, 1d § 2.786.

A Licensing Board authonzation of a low power testing
license, which permuts operation of a plant st up 1o the

p'rten( of rated po'er, bu'-ms unmeduteiy etlecine
et athot qudineg ames avwonale 2uby athin the NI 14
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§ 27641 5}, i} Such authonzations are subject 1o motions
for stay, and the Commssion reserves the power to step
n at any tume Jd § 27640i02). Authonzation of an oper-
ating heense that permuts more than five percent power
operations does not become effecisve until the Commus
sion iself has conducted an “immediate effectiveness™
review of the Licensing Board's mtial decsson Id
§ 2. 784N Y0, (n) After a positive immediate effective.
ness revie e, the authonzation becomes effective without
prejudice to any pending admmstrative appeal of the
Licensing Board's deciston or any further motions or for-
mal adindwation Id § 2764(g)

An apphicant for a nuclear plant operating license must
provide detadled plans for coping with radislogical emer-
Wmmthmmudhremm”

See ud § 50.34(b)6)v); ud Part 50,
Appemhl E1, lV The NRC requares the apphcant to
submst emergency response plans prepared by state and
local governments whose punsdictions he within desig-
nated emergency planning zones (“EPZs") suriounding
the plant. I4 § 50 33ig). The “plume exposure pathway™
EPZ s generally a circular zone with a radws of appron-
mately ten mules; the “ingestion pathway”™ EPZ s a larger
awrcle measunng approxunately Bfty mules in radias. The
exact conhgurations of the EPZs depend on the particular
charactenstics of each =ite. Id §§ 50334{g), SO4TicH2)
Otfsite planming poimarnily f-wuses on protective measures
for people wittun the plume ¢xposure pathway EPZ. See,
cg.ud §5047(bN5), (10} In the mngestion pathway EPZ,
the focns 15 on protecting food sources from fallout See
W §% 50.33g), S0 ATICN2).

The NRC will not authonze an operating heense uniess
it hnds “reasonable assurance that adequate protective
measures can and will be taken in the event of a radwiogr-
cal emergency.” Id § 50.47(ai1). The NRC's findings on
the adequacy of protective measures are based on a deter-
mmation by the Federal Emergency Maragement Agency
("FEMAT) that the state and local response plans for the
afcite FP7: —re adeimate and can he imnlemented and
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on an ivRC assessment of the adequacy and implementa.
bility .  the apphicant’s onsite emergency plans. Jd
§5047aN2). A FEMA finding constitutes a rebuttable
presur.tion on the adequacy of an offsite plan. Id Low
power censing requires the approvai of an onsite emer.
gency pian but does not require any assessment of offsite
emergency preparedness. /d § 50 47{d).

Paragraph (b) of the emergency planming regulation
sets forth sixteen specific standards that response plans
must meet. Id § 50.47(b) ' Failure to meet these standards
“may result in the Commission|'s] dechining to issue an
operating Lcense.” but the apphicant will have the cppor.
tunity to demonsirate ‘hat the license should still issue
where, inter alia, “deficiencies in the plans are not sigmifs
cant for the plant in question ™ Id § 50 47(c) ). Further
detailed pudance for emergency planning is contained in
10 CFR. Part 50, Appendix EIV (“Content of Emer-
gency Plans™i and in emergency preparedness gundelines
developed and published jointly by FEMA and the N
NRC & FEMA, Cntera for Preparation and Evaluation
of Radiviogpical Emerges €y Response Plans and Prepared-
ness iz Support of Nuclear Power Plamts, NURFEG.
0654/FEMA REP -1 (re. 1 Nov. 1980) (“NUREG %547}
Where state or local governments in the EPZs refuse 1o
participate in emergency planming, the apphcant must
substitute its own offsite response plan, and such o
“utility plan” 1s also evaluated against the paragraph (b
standards. 10 CF.R. § 50.47tcM 1))

8. Full Power Licensing Proceedings

The fuil power licensing 1ssues before the court prina
pally involve the Licensing Board's approval of Sea
brook’s offsite emergency plans. The New Hampshire
Radwlogical Emergency Response Plan Revision 2 (*NH
Plan™} 1s a state plan covering the New Hampshire com
mumities within the pluome expocare pathway EPZ The
Seabrook Plan for Massachusetts Communities (“Utilities

‘Paragraphs (a) and (b} of the emergency planning reguiateon

Are <SPt omit I thesr sntiente i the accmmeramstme  Boswendy

7

Plan')bavhnthumd!uhpedbyPSNHudthe
other owner-utilities pursuant to 10 CF R § 50 47(c) after
Massachusetts and the Massachusetts cominumtes

ﬂmmmmwmnmu—.

NHM,MWMW“
MHM&MMMMIMM
hypothetical accidents at Seabraok. The evidence was
Mmmmﬂ'mumnu

timony from four expert witnesses: Steven Sholly, Dr.
Jan Beyea, Dr. Gordon Thompson, and Dr Jennifer
Leamng icollectively, “Sholly/Beyes testimony™ ) Jomt
Appendix (“JA”) at 160 (Unless indicated otherwise, cita-
tions to the yunt appendix refer to case No. 901132 )

Mr. Sholly’s testimony was offered to expiain that the
genenc emergency preparedness guideiines on which sec-
ton 5047 rests were developed on the basis of dose-
d:stam*rmntspnfmmdhrnnncdm
scenanos. JA at 171 Dr. Beyea would then predict the
level of protection the NH Plan would actually provide 1o
theptdmmmﬂnmhcu‘hmmmtmalm
potential radiation doses that could result from venous
accident scenanios Id at 172 Dre Thompson's testimony
proposed to address the hkelihood and charactenstics of
a catasirophic atmosphenc releass of radiation at Sea-
brook. Id at 174 Finally, Dr. Leaning was to describe the
health effects that such accidents would have on ihe
beach population. Id The stated premise of these experts’
testimony was that a site-spectfic exammnation of the
potential dose consequences of various accidents would
Hluminate the effectiveness of the offsite CINErgency mea
sures planned. !d at 87

The Licensing Board refused to admit the Shaliv/Bevea
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vant 1o the review of energency response plans under sec
tion 50.47. JA at 14455 On mterlocutory appeai, the
Appeal Board certified to the Commussion the question
whether the evidence should be admitted n hight «f 4
pror Commussion opmon, Lone [siand Lighting Co
(Shoreham Nuclear Power Station, Unat 1), CLI-86- 13 24
N.R.C. 22 30 (1986) (“Shorcham™), in which the Commss
sion had stated that a goal of emergency planmng s
“reasonable and feasible dose reduction under the
cwrcumstances.” See Public Servwce Co of New Hampshire
(Seabrook Station, Uniis 1 and 2), ALAB 922 3 NRO
247, 255-59 {1989).

in the meantime, on December 30, 1988, the Licensing
Board issued a 141 -page partial imtial decision approving
the NH Plan. Public Service Co of New Hampshire
(Seabrook Station, Umts 1 and 2), LBP 88 32, 28 NR ¢
667 (1988) " The Board made findings on twenty six hits
gated contentions relating 1o eight general aspects of the
plan. See wd at 66970 While the Board found st neces
sary to make four speaific revisions to the plan and 10
retare yunsdiction over a subissue relating to one of thoss
revisions, it concluded that, subject to later venhication
that the necessary revisions had heen made, the plan met
the requirements of 10 CFR. §5047(b} and Part 50
Appendix E, and reasonably assured that adeguate pro
tective measures were avadlable for the New Hampshiee
portion of the EPZ. Ser 28 NRC. at 804 05

Petytioners appealed this decrsion while hearings con
tnued on other segments of offsite emergency planning
On November 7, 1989 the Appeal Boasd handed down an
opimen reviewing four of the eght categones of 1ues
resolved m LBP-88.32. ALAB 924, 30 N R.C. 331 (1959

“Fach of the NRC rulings related 1o Seabrook bears the captem
“Public Servece Co of New Hempshere (Seabrock Statwon, Unets
I and 2.7 followed by s respective decision number. with the
prefix “LBP” denoting the Licensing Board, “ALAB " the Appeal
Board, and “CLL" the Commussion For ease and clarty, we will
simply refer to all of the Seabrook rulmgs by ther decroon pum
bers.

9

The Appeal Board generally athirmed the ficensing
Board's findings and conclusions but reversed and
remanded four 1ssues “for further action consistent witi,
this opimion.” Id at 373 The remanded issues invidved
thepaaﬁblemdﬁwbttmofmﬂ“hr&ndm-
mm&nmmﬂum
d.miﬁeﬁdmﬂuu:fymmhm
transportation needs; the accuracy of evacuation time
mmmmwmuw.
tak.mtsimhmtadmhvmm;ndth
needforfuﬂherimmdau'kmtbphnh
emergencies in which sheitening would be the preferred
pfotmiwmmﬁwtheheattpup\dnmnumw
Board did not specify that its opmion precluded ssuance
ofafullp(mrlﬁmhnddmthﬂthhddupb-
menting detarls for beach sheltenng “1s a deficiency that
must be remw hed ™ Id at 372 n 194

Two days ater ALAB 924, on November 9. 1949 the
Licensing Board 1ssued a 281 page part:al sutial decision
The decisin addressed sixty two htigated contentions
proffered by petitioners relating to the tidities Plan and
3 1988 FEMA graded, full participation exercise of Sea-
brook’s emergency plans (such an exercise being a prereq.
wsite to full power hicensing under 10 CF R Part 50,
Appendix ETV F 15 See LBP 8932 30 N RC._ 275, 330 84
(19831 The Board concluded that the 1988 graded exer
cise was adequate in scope and revealed no fundamental
faw in the Utibties Plan or the NH Plan. that the 1988
exercise demonstrated that the NH Plarn was adeqguate
and implementable. and that the Utilities Plan satisfied
the requirements of section 50 47(hi and Appendix b, and
reasonably assured that adequate protective measures
would be avadable for the Massachusetts portion of the
EFPZ Ser 30 NRC at 650 Having thus resolved ail
remawnng heensing ssues in the apphcants’ favor (other
than the four remanded by the Appea! Board). the Licens-
g Board authornzed a full power license for Seabrook
Id at 651. The Board took note of the four remanded
sues and nromicod 1o nrovide o crmedoemeet 8 Bt Do



explarmng why ALAR 924 did not preclude the immediate
wsuance of an operating license Id at 651 & n 87

Petitiners moved the Appeal Board 1o vacate authon
zatwn of the full power license, but the Appeal Board
refused to act before recerving the Licensing Beard's sup-
plemental opimon. JA st 1048 Subsequently, the Com-
petitioners’ motwon to vacste; the Commussion reasoned
that becauss it was already scheduied to decide the imme-
chate effectiveness of LBP -89 32 and the Sholiy/Bevea
evidentiary question., its resolution of the motion to
vacate would serve the interests of efficiency JA at 105)
Thereafter, in its supplemental decision + { November 20,
1989 the Licensing Board snalyvred the four remanded
issues in hght of its famihanty with the extensive factual
record and concluded that none of th: deficiencies was
suthoently sigmficant to preclude heensing and that any
through poo heensing heanngs. LBP 8823 30 NRC
656 (1989}

On Marck 1, 1990, the Commussmion nanded down s
decision on the certified guestion concerming the Shol-
ly/Beyea testimony. CLI-96-2, 31 NRC._ 197 (1990} The
Coemmssion upheld the Licensing Board's ruling that the
testimony was madmssible, helding that “jdgments on
the adequa.v of emergency planning are 1o be based on
conforamty with the sixteen planning standards set forth
m 10 CFR §5047(b)." Id st 213 Relying on its own
gmdelines and rulemaking statements supporting sechon
50.47 and on pnor admdiestory deasions, incheding s
Shoreham oprmon, the Commussion reasoned that

consideration of specific acident sequences and their
potentia! dose consequences has been rendered

WM(&WO"!&WEM
reduce dose conseeences, 1s in fact no anomaly at

(htka.bynhc&dthmm
the Commussion isswed a ruling denving petstioness’
moton 16 vacate and allowing the immediate effect.veness
of the Licensing Board's decimons CLI 903 31 NRC.
219 (1990 Onthnotmtovm theCo--ae-

HatZZS‘!‘ The Commuscaon reasoned that “nothing
ALAB 924 by s terms precludes a fall power
authonzaton™, that ne NRC rule or decision suggests
hl&nvoa(hmdtlleha-u&;-du&hyl‘
power authonzation pending completion of remand
proceechngs™. and that, “most important for this case ™
the Licensing Board's authonty to act despite 2 remand
from the Appeal Board was properiv supported by 10
CFR §5047cii) 31 NRC at 230 While agreeing that
the remanded 1ssues were probative of comphance with
section 50 47(h), and thus would be relevant %o hicensing,
the Commession noted that they were “not necessanly
materssl to heense mssuance because, under § 50 47ic),
{some| comphance issues may not be sigmficand and
thereiore need not be resolved pnior to hoense wsnance ™
d at 23631 temphasis added)

In its immediate etfectiveness review. tne Commssion
found that the Licensinz Bosrd had acied reasonably
determineng that the remanded 1ssues were not sgnuficant
and that thes Gatermnation did not prechude the immed:-
ate wssuance of a heense. Sev sd st 232 48 The Commas-
s forther held that the Licensing Board's findings and

comelncons m § RP 89 19 an the adesmrnes of she Tl



the Appeal Board, also met the immediate effectivenees
critenia set forth in 10 CF R § 27680(2). See id at 248

the 1 ' Msﬁcﬁuﬂs’ﬁl&epﬁm)ﬂ
continue ~ Jd st 225

aal gualihcation regulation CLIR 20, 3 NRC 21
(1989). The NEC exempts regulated elect e ulihstses, Like
PSNH. from s general rule requ nng hwense apphcants
to  demonstrate  financial quabfication. ¢ CFR
§§ 503340, 50.40(b). The rsuionale for the exemption i<
that a regulated utility usually can recover through s
m:b-setheamsdsaﬁ-lyw’mganmkuhdkv
49 Fed Regz 235,747, 35748 (1984} Massachusetts and
&lim:hnwmmmwm
CFR § 27580k because the rationale for Lne exemption
had been undercut by “special circumstances,” namely,
the fact that PSWMM!«MW JA st 397
537 mzmmmmmuum
make 2 prima focte showing for a wawver, LBP 8910, 29
NRC 287 (1989), but the Appeal Board certified the
wsue to the Commission, ALAB 920, 30 NR< 121
{1589)

Petiioners relied on & prior opemon rendered during
Seabrook’s low power proceedings 1 which the Commis.
swon had found that tbepmpcneof!hnﬂnptmm
underruned by the combinstion of FSNH's bhankruptey
and New Humpshire's “ant: COWIP™ statute fwhich nre

13

M.Miﬁumm‘mnm
mmammam.&nmu
10 28NRC. snm-sqm.hma.mw
ton, the Commssion held that its low power decision did
mw.mdﬂnmm”
th-‘uﬁ;ﬂmmhtc-e'th
mmh&emh—n*aﬂu'l-tbqr«t-
mg to serve the public, as it will be fully suthorizr ~ o do
dnmisﬂmm.‘mﬂl(‘.diﬂh
phasis i ongnall. The Commussion siso held that the
mwuhmhawﬁn
cost recovery imposed by the New Hampshire ratesetting
md.“thml&erﬁmmh
exceptional circumstances, petitioners had failed to show
that a significant safety problem wouid ressit. o at 243
44

€. Low Power Licensing Procesedings
Ahmmmnmnwmhd
loading and low-level testing before ascension « full
mhvmmhum*umm
are peot relevant to low power operation, the NRC may,
mmmbychem.”-hnmrw
keuumletthaMml e
Mthdwdmmtaln,n—n
operations have been resolved in the apphcant’s favor Ser
0 CFR §057c). The Licensing Board assigned the
Mmdw'smmmtmﬁm
mdthenhﬂburﬁgsm&eoﬁﬁrm’h--
ming contentions discussed abiove. and the second adpds
cated all contentions relevant te low power hoensing.
Ser LBPR7.30. 25 NRC. 177, 181 (1987). Petitioners
Mmﬁ-dl&ﬂﬂ(f‘summ"qm-—a
nmdiatkhxmm

hhnlmmm'ﬂl’*sd.m-
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Muwumawmmmﬁms.
other aguatic organisms, and debnis ~ JA. No RO 1306,
I.AznsbmisforlhmmfNPMedt4,m
NRC notice i the Fede al Regist. ; discassing the prob-
lem of cooling system blockags from sea amimals like
clams and omssels Jd at 2-3. see 47 Fed Reg 71653
(192). The Licensing Board refused to admut the conten
tion. Severa! years later, however, the Appeal Hoard

N.RC. 251, 26163 (1987).

[hﬁngthcmmdmmriﬁ(fhﬂ’
mhttomnpd&umd&ﬁm&'sdﬁlﬁyw&(m
and control “mcrobwologically induced corrosion™ n its
cooling system. The Licensing Board denied NECNP's
motion to compel, ruling that NECNP’s cooling system
contention was hmited to the accumuiation of marnne
Wmdd!hisuadﬁdmmtk sadde -
effects of microbiological activity. JA. No. 891306, at 472
w.mPMWlimmum
athdavit expressing the view that macrobuologpically
induced corresion was within the scope of the 1982 con-
tention. Id at 90 The Licensing Board denied the motion
to reconsider o the ground that expert opinions were not
relevant to the question Id at 491 9% NECNP thereafter
'mformodtheﬂeudthailnolongerwislndtolﬂigacthe
1ssue of blockage by “macro™ organisms, id at 158 59 and
1hemmmkmmsolmmj_vtﬁmmedam-ned.
od at §99.501

mmeal&mwwmmtjmﬂymuftbr
Licensing Board's ruling on the scope of the cooling sy«
tem comtention, ALAB RS9, 27 NRC 632 {1288, and
later affirmed the ruling, ALAB 899, 28 N R 93 {1988}
Basedmtbctnmsmdtbenaedhmsoﬂhmmnm.
the Appeal Board concluded that the contention
addressed “blockage™ of coolant flow 10 safety related sys
tems, not “leakage™ caused by corrosion 28 N RC at 9%
99 The Appeal Board observed that instead of rasing this
new 1ssue within the terms of the old contention, NECNP
should have proffered a late filed contention Id ar 9%

15

The Commssion demed review, and the Appeal Board's

to the Juce 1988 full partscipstion exercise of Seahrook’s
emergenc, plans The NRC mspection team overseeing
the onsite portion of the excrase issued a report on July
6, 1988, whch concluded that “Inje violations were
dentified” dunng the d=1ll and that the “response actions
were adeguate to provide protective wzasaves for the
health and safety of the public ™ JA, No. 89 1206, at 229
The report detmled vanous strengths chserved n the
exersise and also discussed some “weaknesses " including
m%dmwm.uumab
the opimon of the inspection team, five weaknesses
cated that the plant’s Techmcal Support Center (“TSC™)
and Emergency Operations Faclity ("EOF”) staffs dis-
plaved questionable engineenng mdgment or failed to rec
ogmze or address techncal concerns:

Nesther the EOF [njor TSC staff guestioned a

release of greater than 7000 cunes per second with

only ciad damage and no core uncovery,

Efforts continued to restore the Emergency Feed-

water Pump after a large break LOCA [Loss of
Coclanmt Accrdent |,

A guestionable fix for the Contamment Bulding
Spray svstem;

A lack of effort to locate and solaie the release
path, and

tors to lessen the heat load in contamment.

id a 224

On September 16, l!lﬂ.pnuioaenﬁledq”
requesting that the Board adamwt a new contention, or n
the alternative reopen the record, based on thewr allega-
twm that the June exercise had revealed fundamental defi-

cencwes i the onsite emergency plan. Jd uZ!L'On
September 28 the NRC staff issued a follow up mnspection
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report based on further mvesugation, which concluded
that the actions of the plant personnel had been accept-
able after a!! and that the matter of the weaknesses was
“considerad closed ™ Id at 274, 286 88

The Licensing Board demied petitioners’ motion on the
grounds that petitioners had failed to satisfy the requare.
meats for a late-filed contention, set forth m 10 CFR
§27141aM 1), and that the motion did not meet the
entena for reopening a closed heaning record, 1d § 2794
LBP 594, 29 NRC. 62, 68 86 (1989). The Appeai Board
athrmed, first, on the Jround that the Licensing Board did
not abuse its discreticn in determiming that the motion
failed to meet the late hiled contention requiremenis. and,
second, on the “independent basis” that even if the
motion met those critena, the prenosed exercise conten-
tion must be rejected under Commission case law hecause
it dhd not involve a “fundamental flaw”™ in the emergency
plan. ALAB- 918, 29 NRC. 473, 48086 (1989} The
Appeal Board did not reach the issue of whether the
motion satished the cntena for reopening a closed record
Id at 485 The Commis on dechined further review: thus
the Appeal Board's ru'.r z became final agency action

After vanous delay., the Commission ultimately
granted a low power testing license for Seabrook i
December 1988, wath two conditions: The applicants had
to provide reasonable assurance that suthcent funds
would be available 1o cover the costs of decommssioning
the plant should a full power license be demed, and pets
tioners’ then-pending motion to htigate the onsite exercise
contention had to be resolved See CLISS 10, 28R NRC.
573 {1988). With the fulfillment of these conditions, the
Commssion hifted ns stay of the license in May 1989
CLIBS R, 29 NRC. 399 (1989). After this court refused
petiioners’ subsequent request for a stay, Seabrook began
low power operations,

17
2 Dhascvssiom
A Junsdicton

At the ouiset, we must sort out the reviewal..sty of the
vanous agency decsions imphicsted in these petitions
This court has pinsdiction over sll final orders of the
NRC that are made reviewable by section 189 of the AEA
28 USC. § 2342 Section 189 provides for judicial review
of “lajny hnal order entered in any proceeding.” intr- ana.
“for the granting, suspending, revokmg, or amending of
any heense ™ 42 USC § 2239a), (hi. Generally, under
these statutes, an NRC order 15 final of #t disposes of all
1ssues as to all parties in the hcensing proceeding, that
15, if it consummates the agency's decasionmaking provess
and results in granting, denving. suspending. revoking, or
amending a heense See NEDC, Inc ¢ NRC_ 6830 F 24 810,
RIS (DO Cor 1982) According to ths stnet rule of final-
iy, we planly have jnsdiction to review the low power
issues rased in No. B9 1306 because the Commussion has
issued a final order, CLI 58 16, granting the low power
testing hcense. The full power petitions, however, are
ancther inaiter

fn our opmon, the Commssion’s immediate effective.
ness ruimng, CL1 993, represents a iinal agency order that
1s reviewable by thas court. As shown by our decisson
Oystershell Alllance ¢ NRC, 806 F24 1261 (DC. Cae
19861, we will review an immediate efiectneness decrson
even though, under the procedures set forth i 10 CF R
§ 2764, the Commussion’s decision 1s not 8 final adyudica-
tion on the ments and s without prejudice to any pending
admimistrative appeal or subsequent adjudication  Ser 80
F 2d at 1206 07 Such review 1s appropnate because 1t wall
not disrupt the orderly process of adjudication within the
agency and because sigmbcant legal consequences flow
from the Commussion’s actwon. Sev Purt of Bostonn Marine
Termunal Ass'n v  Redernohtwbolaget Transatlante, $08
US 62, 71 11970). We also beheve it appropniste in thas
case to review that portion of CL1I 90 3 i which the Com

L LA LR ERe 2 refoced 1o oAt the | wvencane Hoard'c At haon
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zotion of the full power license, 31 NRC at 225133,
becanse that ruling was a necessary predicate to immed;
ate effective ess

Of course, mra«nmﬂnonof(‘“%?uumdmﬁy
brrited In an immediate effectiveness review, the (om
mmdﬁemms-bethrummﬂnpubbtmmw
lift the admimstrative stey that automatically attaches to
an imtial authornzation of a full power license This deter-
munation s based on a weighing of equitable consider
atwons: “the gravity of the substantive 1ssue, the likeithood
that it has been resoived incorrectly below, the degree te
which correct resolution of the issue would be prejudiced
iy operation pending review, and other relevant pubhc
witerest factors™ 10 CF R §2764(f12Mi). Thus, our
review of CLI-90-2 s akin to the review of a district
conrt’s grant o0 a preliminary injunction, see, eg.
Natwonal Wild'sfe Fed'n v Burford, 835 F 2d 305, 319 (D C
Cir. 1987), and 1s properly confined to determiming
whether the Commission abused its discretion, se- (hster
shell Alharce, 800 F 2d at 1206,

We reject petitioners’ argument tha' immediate etfec
tiveness renders the Licensing Board’s decrions and all
related “intermediate, procedural or prelimmary non final
actions or rulings”™ of the NRC reviewahle by this court
under 5 US.C. § 704 Petitioners’ Motion Seeking (lanfi-
cation of Appellate Junsdiction, filed Apr 30, 199G ot 10
We already decided in a related petition that LBP 89 32
1s not reviewable even after CLI 903 Order, Massachu
setts v. NRC, No. 391743 (DC. Cir. fited Mar. 7. 199%)
{per cunam). Furthermore, while section 704 authornizes
yudicial review of preliminary or intermediate rulings “on
the review of the final agency action,” 5 USC § 704 o
doesnotgiwuspknmjnnsdirtﬁmmtheemnﬁel
brook hicensing hitigation. The only “final agency action”™
at 1ssue here 1s an order allowing the plant to operate st
full power pending the Commssion's further review of the
l.oewngessues This order s npot a “final decision™ by the
Commission pursuant te 19 CF R § 2770 Section 704
authonzes us to review only those nrelimmary  intermeds

i9

ate, or procedural rulings that relate to the final agency
action presently before the court. Accordingly, we will
consider the NR( s full power rulings only to the extent
necessary to review the Commission’s exercise of discre-
t:on in allowing immediate stfecuiveness

In particular, the Commussion’s demal of a financial
qualification warver, CL1-89-20, s interlocutory in nature
and 15 not independently reviewable We so held in dis-
mussing an earher petition for review of CLI-89 20, Order,
Massachusetts v NRC, No. 891648 (D.C. Cir. filed Dec.
26, 1989) (per cunam), and we see nothing i the immeds-
ate effectiveness decision to aiter that conclusion There-
fore, we agmn dechine to review CLI-89-26.

Intervenor PSNH maimntamns that the Comumussion’s ey
annhmth&oﬂy%m"amjﬂ-
2 1s also not a iinal heensing order sulnect to our review.
Brief for PSNH at 22.23; see NRDC, Inc 0 NRC, 686 " 2d
amﬁtonimc'tly.m;sevmm'nuaﬁ@
arder) In our opamon, however, the pecubar relationship
between CLI-90 2 and the Commission’s immediate effec-
tiveness decision of the same date, L1 903 makes the
decrsion to exclude the testimony properly reviewsble In
allowing immediate effectiveness, °“he Commssion
ohserved that CLI- 962 “forms an mmportant part of cen-
clusions regarding emergency planming for Seabrook ”
CLI®-3 31 NRC. at 225 indeed, the Licensing Board
helieved that s immtial ruling on the relevance of the
Sholly /Heyea testimony “would have the potential to
atfect the basic structure of the case in 8 pervasive way,”
JA at 144, and i certifving the guestion to the Commus-
swon. the Anpeal Board stated that “the. ssue s cardinal
to the resolution of a number »f matters m thes
procesdhng ~ ALAB 922, 0 NRC. at 249 in sum, there
w hittle doubt that f ts decison on the relevance of the
testimony had gone i petitioners’ favor. the Commssion
would not have allowed the immediate effed tiveness of the
full power authonzation Thes close hink between the twe
decisions renders our review of CLI % 2 appropnate.
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Atomic Energy Act. Carstens © NRC. 742 F 24 1546, 1551
(D.C. Cir. 1984), cert. derued, 471 U'S. 1136 (19R5;

Pdkioaemuguethﬂweohoddmde&rmtb(‘m
mMisSIor’s interpretation of section 50 47 or the decision
tomksdetheﬁhoﬂyl&ynt&myeatbgmndthn
tbeNRChrhu’enm'mtbeamofempha-
nim.MWtbﬁCthhssup
pmdhidemﬂbmnw:hﬂm;‘w
m-ndiwmmmg stan-
mmmmmwhnmmmm
emergency response, FEMA, see 1980 NRC Authorization
Act, Pub. L. No 96-295, § 109, 94 Stat. 780, TRI-RS « 19805
thereby indicating dissatisfaction with the faidure of the
“checkhst™ approach to offsite plenming thar the NRC
emploved prior to the Three Mile Island (“TMI™) accrdent
m 1979

Petiioners have confused the judicisl deference that 1
given when the NRC makes “predictions, within its sres
of special expertise, at the frontiers of scwence,” Raltimors
Gas & Elec Co v NRDC, 462 US. 87, 103 (19537 wath
the deference presumptively owed &N agency s interpreta
tion of 1its own regulations and with the hesghtened defer
ence for NRC heensing decisions that flows from its broad
statutory mandate The latter two bases for ;udicial defer-
ence fully apply here.

In particular, the 1980 Authorization Act. an expred
tiscal appropriations law, was not in effect when (LI 90
ZUnMMW&dﬂM!bW&S-
cretion otherwise conferred on the Commission by Con-
gress. Moreover, petitioners’ argument that the NR{
lecks  expertise i offsite emergency planming was
expressly rejected in Massachusetts ¢ {'nited States 856
F2d 378 (1st Cir. 1988), where the court heid that “Itihe
wbgmmmmw&hmwbm:uh
expert s determined by statute. here, under the relevant
congressional enactments .., the NRC is spectheally
authonzed and directed to determine whether emergency

:
2 |
. !
with the Fust Circmt. Accordingly, we see no reason

depart from the highly deferential standard of review rat .
hined aluwe.

I
Our analysis must begin with the wording of section l
50 47, Petstioners argue that the Commission’s interprets.
tion violates the plamn language of the regulation because :
protective measures cannot possibly be judged “adequace.”
as requred by section 50.47(ak 1), without conssderatcon I

of thewr actual effectiveness in protect:ag the puble Thit
conclusion, however, = not compelied by & strmghtfor
ward reading of the rule F
:

The Commussion observed that “[njothung =  he regu-
mwmﬂeaﬁdb*y.mkmthn“.i
of & plan’s adequacy ™ CLI 9.2 31 NRC =t 214 We
Wmt‘umm-hiymtyth&
language or structure of section 50 47 As we have prevy.
ously noted in determumng that a response plan nead net
ums&v.utxdummmqm:
mmn'mqmm‘owﬁm;
or acowdent sequences ™ Maothers for Peace [I TRO F2d st
t“!.Pangrqhuimwmﬁzemdpdn(th:
WMMWMMQG“I
observed. paragraph (a) “does not address any partscular
emergency ;mher.nmmamw(
2“mmMaﬁdi~hﬂm.'ﬂﬂﬂ.i
mehimthamswﬁwuoi
response plan ‘mm,'mun:y.htthm‘
of achweving the goals of adeguacy implement abslity
10 CFR §5047(hi Nome of these specific standards E
nqmnsth(‘mnm-’hnwp-&-:
ular hyputhetual scenanos. :

)

Other provissons in the regulation mdicate that the core
of the Commussion's m@ury s comphance wth the
genernw standards of paragragn (b Pmu_nap
vides that FEMA's determunation supporting lh'
‘mﬁ&m‘bﬂmwm&’f‘-

A A o DN R T v
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(b and Part 50, mhsw Paragraph (<M1} pro-

bicensing Id § 50 4T(el1)

Intbemmthewﬁcmmdewhpusum
response plan #s a result of a refusal by state and local
governments to participate in emergency planning, the
reguiation provides that the “utility plan will be svaluared
agmnst thesamephnniagumm%waﬂuc
or local plan, as histed in paragraph (b} of thic section -
with certan allowances for the lack of governmental par
uapation. Jd § 50 47(cH 1 Mm). Under paragraph id) the
NRC's evaluation of onsite emergency planning for pas
poses of lov power hcensing requures a siimlar tinding of
reasonable assurance of adequate protective measures.
which will be based on the NR("s “assessment of the
apphicant’s onsite emergency plans azamnst the pertnent

standards i paragraph (b} of this section and Appendix
27 Id § 50 37d).

All of these provisions bolster the Commission’s conchs
swon that “adequacy is tc be judged by conformity with the
planming standards.™ CLI 9.2, 31 NRC at 214 These
sixteen standards were dernved from assessments of a
spectrum of possible radiological acaodents, and the NRC
has concluded that they provide ar appropniate hasis for
arnving at a plan that will be comprehensive and ffexibie.
Sev ud at 215-17. Petitioners’ construction of paragraph
(a) 1s certamly plausible, perhaps even desirable as 2 mat
ter of pohicy, but 1t 1s not the only reasonable reading of
the regulation. We conclude that the Commission’s inter-

prﬂ&tmnisnotplﬂ'alym'mhmymm
section 50 37
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s contrary ¢ the mandate of the 1958 Authonzstion Act,
m which Corgress directed the NRC 1o establish and
enforce staviar’s for Fute emergency plans Sev Puk
. Ne 9295 § 105, 9 Siat st 7R3 847 They pomt
ianguage m the sathonzation Act inducating that
response plan was te wde| | reasonable assurance
that public heaith and safety s not endangered ™ of
§ 1091 HRMMETY, that the NRC was regured to
“assess the adequacy”™ of emsting plans, of §
and that the agency was directed to report to
on the emergency response capalnbities avalable for
piants with existing construction permuts (whach inchaded
Seabrook) and to determane “the maxmum zone n the

s 5

i

these provisiens requured the NRC to pudge the effective
ness of a partwular plan’s protective measures hased on
“the degree 1o whach the public 1 actually protected by
those measures ™ Brief for Petitioners at 27

We do not agree that the Authonzatwon Act required
the NRO 10 develop standards for evalustiag each emer.
gency plan m terms of an actual reduiction 1 potential
radiation « xposure The Act directed the agency to pro-
mulgate planning stardards by rule and to repure as a
condition of heensing that for each plant there exist esther
a plan that comphes with the NR(7's regulatory standards
for responding to a radiological emergency or, in the alter-
native_ a plan that offers reasonable assurance that publsc
health and safety will not be endangered Pub 1. No -
295, § 10%bK1). Thes congressional mandate left to the
NR(s dscretion the specific requurements of emergency
planmung The alternative structure of section 10h)
reflects Congress's assumption that the NR{' could
develop genenc standards that would reasonably assare

Wevtion 19 of the 1980 NRC Authorization Act s reprinted

in the Armendie Ll osine 5 Lwveee
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the public safety without having to examine the specific
safety consequences of each emergency plan for each

Petitioners do not contend that the agency failed to
comply with section 109(c) of the Act, which simply
nquindtheNRCtor!pmtto(‘monthemw
response capabthties of each plant then under comstruc.
tion and to include in that report a description of the
maximum feasible emergency planming zone for such
plant. See id § 109¢¢). The fact that Congress directed the
NRC to wdentify enlarged EPZs for all new facihtios with
reference to feasible evacuation times does not sagrafy
that a response plan could only be approved if it would
achieve scme mimimum safe evacuation time for persons
mn the EPZ. This provision did not constrain the NR( s
discretion: to define genenc standards for such protective
measures. See HR. Rep No. 1070, 96th Cong., 2d Sess
7 (1980} iconference report) (while designation of EP7
should consider capahnhity te imple ment protective mea
sures such as evacuation and shelterng quickly and
safely, mintmum roquirements for planming standards left
t~ NRC discretion).

Fetisoners offer a second statutory basis for thewr con
tention that the adequacy of emergency planning must be
measured by the actual! mitigation of harmful conse
quences. As a result of the TMI accrdent, they argue, the
NRC came to realize that emergency planning is an essen-
tial “first tier” salety requirement, along with siting and
design engimeening, for achweving “adequate protection to
the health and safety of the public,” the goal of heensing
under section 182(a) of the AEA, 42 US.C. § 2242(a) Ser
44 Fed Reg 75167, 75,169 {1979) (rationale for promul
gation of section 50.47). They conclude from this that the
1980 Authorization Act required that the same standards
be applied in determuning the adeguacy of offsite emer
gency planning as are apphed in determuning the ade
quacy of site selection and plant design

From this premise, petitioners reason that each emer-
gency response plan must be judged to provide effective
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ection for the publhc from hypothetical acodents that
:‘wthmwmdw*y
katumando-depmm‘l‘beunlg”?*-u-
sure of such effectiveness, they ciam, 5 Gose conse-
Qquences.

Prutioners contnd that i s ‘WM”
lmmmmmmmwa-
concept and n response to the Authonzation Act,
reje wed the pre- TMI practice of relying on a checklst to
Mﬂmdwmmmmmd
emergency plans because that approach was :nsufhcient
to achieve “adequate protectioa” Petitioners argue that
the Commission’s current interpretation of section 50 47
sepresents a throwback to the pre Authonzation Act prac-
tnhmthw(bbcmkgdwg
almost identical to the earher checkiist used by the NRC.
£f NRC, Guide and Checkhst fotlhew_-ﬁ
Fyaluation of State and Local Government Radwlogweal
Emergency Response Plans in Support of Fixed Nuclear
¢ ahtwes, NUREG-75/111 {(1974).

In CLI 9 2, the Commussion agreed that emergency
planmng under section 5047 » a “ﬁns-ue: safety
requirement  designed to implement the “adequate
protection” standard of section 182(a) of the AFA L
N RO at 21013 But the Commission dad not believe ths
!a1wasmﬂcridwwhahttwmmthw-
Iy ‘Beyea testimony 1s properly considered in the review
of an emergency plan. Id a 210 According to the Com-
mission, even though offsite plantang s an essential ele-
ment of adeguate public protection, it 18 not mﬂv
of equal safety sigmficance with other protective regure
ments

fequate emergency planming 1s “essential” st 8
mm hiehoats sre essentiai for a hiner carrvam;
passengers at sea. But it s only common semse b

acknowledge that emergency plans, ke bichoats, an
ah-tismp.:mmdottlmdhmnf&k-nth

comes mto play only m the extremely rare cuosm
stance that engineered design features ped homas
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tive emergency planming at  Seabrook 15 inherentiy
impossible because the plant s jocated so near the
crowded ceean beaches, a fact that was descnbed by
SAFL counsel at oral argument as an “operating heense
blocker ™ They pomnt to post- TMI rules that requere appls
cants for nuclear facility construction permats to file pre
biminary emergency plans, see 10 CF R §50 34taiiin,
Appendix E Il (“Preliminary Safety Analvis Report™), and
tbeysuggestthdthsmﬁml’nﬂ.ﬁulw
the feasshulity of emergency planmng was meant to milu
ence sie selectiwon. The mmphcation apparently < that
inherent planning dithiculties created by the sting of a
facihty may block section 50 47 approval where the plam
recerved 1ts constraction permat, as ded Seabrook, prior to
™I

The problem 1s that, as discussed above. nether the
AFA nor section 50 47 as interpreted by the Commssion
leads to this imphcation. The Commssion has given no
indication that prelumnary emergensy plans under section
50 14(an 101 will be used as “sme blockers™ any more than
finri emergency plans under section 50 47

Finally, we note that although the Commssion held the
Sholly /Bevea testimony inadmissible for purposes of the
section 5 )7 proceeding, the Commssion did suggest »
possible use for such evidence. See CLI 9 2 3§ NRC
at 217 It noted that when the Tiensing Hoard refused
to admt the evidence. petition<rs could have filed a pets
tion for a wawver of or exceptron ic the normal applwaton
of section 5047, requeshing more stoagent anning
requirements for Seabrook on the grosad that “special
circumstances with respect to ithe sulyect matier of the
particular proceeding are such that appheation of the mile
or regulation .. would not serve the purposes for which
the rule or u-guh!mn was adopted " 10 CF R § 27586)
With their apphcation for a waiver, petitioners could then
have submitted the Sholly /Bevea testimeny to the Lwens
ing Board in the form of support:ng athdavits “set{tng]
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to stify the wawver or exception” [d Petstioners faied
to avasl themseives of this opportunsty.
. Immediate Effectiveness Review

Petitioners argue that the Appesl Board's rubng
ALABS?CMM&:[‘:!“HMH&

(‘Ms“utﬂﬂ)vﬂdt&wm
nght to a heanng under section 18%aj

The NRC's rules of practice do not specifically provide
for the “mandatory rele® petitioners were seeking »
their motion to vacate See CLI 9.3 31 NRC & 229
As a practical matter, ro order was necessary because an
mitial decrsson authonang a full power lense s suto-
matwally stayed pending the immediate effectivensss
review See 10 CF R § 27681003 m). Nevertheiess, the
Commussicn chose to entertan petitioners’ moton, and.

utumwum “a clear, nondiscre.
twonary <uty to withhold  autherizatwon ™ CLI 903 31
NR(‘-&Z’.’S:!)W(”»W"&F&M‘.
852 4D C Cir 1984)). The decision to adopt this approack
mm&ﬁyn&at&fmsm

We -annot say that the Commssion acted srintraniy
or capricwusly in concluding that the Licensing Board
had not wviolated such s duty As the Commussion
chserved. no NRU rules preciude the sthonzation of &
s precedent for such authonzatiens CLI 903 31 NRC
8 2 sev. vg. Long Isdand Lighting Co (Shoreham

Nuclosr Power Station, Unst i), LBP 8453 26 NRC.
1531, 154248 11984} Indeed, 10 ('f:ll. § 50 4Tcnl)
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plan that sre “not significant for the plant i guestion™
may be resolved by the Licensing Board after license 1ssu
ance. 33 NRC. at 236
The Appeal Board % not state that the deficiencies it
dentified 1 the LB’ 8832 partial in:tial decision pre
cluded authonzation It expressly afhirmed the Licensing
Board's decision m all respects other *han the four spe-
cific ems and sad only that these vems required
“appropriate corrective action.” ALAR 924, 30 NRC. ar
373 ALAB- 924 did make v clear that sc lung as the NH
Plan was to mclude sheltering as a possible protective
optien for the general transient beach population, imple-
menting detals would have to be included m 2, od at 365,
372 n 194; but the Appeal Boara's directives did not rule
out a finding by the Licensing Board that the planning
deficiencies were not sigmficant under sectson 50 47(c) In
fact, the App=al Board deferred any action on petitioners’
motion to vacate n order to give the Licensimg Board
an opportunity to provide “some explanation of the rele
vance of 10 CF R §50.476ci 1™ JA at 10549 And, as the
Licensing Board peinted oot n its supplemental opimon,
LBP 2923 30ONRC. at 657 & n 2, smly one week pnor
te the rssuance of ALAB 924, the Appeal Board had
demed a motion by petitioners fur an order directing the
Lwensing Board to withbold s impendmmg decision in
LBP 8%.12 even though the Commussion had made 1
known that LBP 8832 “would have the potential to
authorize ssuance of the full power heense ™ CLI S 19,
B NRC 171, 173 (1989).

We do not agree that the Commussion’s appheation of
section 50 456c) 18 inconsistent with petitioners’ nght to
a heanng under sertion 189 of the AEA Section I1¥Ma)
provides that in any heensing proceeding, “the Commus
ston shall grant a heanng upon the request of anv person
whose interest may be affected ™ 42 US.C. § 220%ai i)
We have heid that section 183a) guarantees an opporiu
ity for a heanng on issues that the NRC considers mate-
rial 1o hcensing See 170CS [ 735 F2d st 1443, 1447 48

I

Turming to s immedate effectiveness review, the Com-
musson examned the reasonableness of ithe [icensing
Board ¢« suppiemental opmion expimmmg why the four
remanded 1ssues were not sigmibeant for the adeguacy of
emergency planming On the issue of letters of agreemesnt
with school personnel, the Commession believed that the
Licensing Board s further explanation of ws onginal hind-
mngs mught well satisfy the Appeal Board's concerns, at
anv rate, there was sugport for the finding that suthcent

remained unresolved, 1 the Commssion’s opunon, but
the error was not large enough to cause suthontes to rec-
ommend sheltening over evacuaticn and could eauly be
corrected, given that such patients were found at only twa

bow-atiome s o BT 14 o0 947
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Finali - ~n the lack of implementing detals for beach
Mmmth(mmumtm
deficiency would not be difficuit because a comprehensive
survev of avalable beachsade shelters had been prepared
and the Appeal Hoard's mandate simply required that the
NH Plan designate which shelters on the survey hst
would be surtable and availlable for use Id at 248 & n 45
Moreover, the Commssion concurred with the Licensing
Board that the sheltenng issue was not sigmheant. Evacu-
aton would he the primary protective action for the heach
and the record showed that the protection atlorded by the
structures at the beach was “tnwial” as further evidenced
by the fact that the Utihuies Plan, which the Licensing
Hoard had found adequate, did not include cheltening as
an option for the Massachusetts beaclws id at 248 Ir
this regard, we note that in later proceedings, New Hamp-
shire revised its plan to omit any provision for sheltening
the general beach population other than a “sheiter s
place”™ option. and the Licensing Board therefore con
cluded that thas 1ssue was resolved. LBP 90 20, 31 N RO
H581, 585 (1990}

it 15 evident that the Commussion did not abuse 1ts dis
cretson m concluding that the Licensing Board's findings
on these matters were reasonable See (hstershell Alhancor,
500 F 2d at 1206 Hence, we also deny the pettions for
review as to thes full power 1ssue

D Low Power Licensing Issues {No. 89 1306)

W need not devote much anslysis to petitioners’ argu
ments concermng the Appeal Board's imterpretation ol
the coohing system contention mn the low power proceed
ings. See background discussica at pages 13 14 above Un
this 1ssue, pettwoners direct most of their effort toward
relitigating the guestion of whether mcrobnologcally
mduced corrosion s within the four corners of NFUNF s
1982 conteption. This court, however, 1s hmted to dead-
g whether the Appeal Board's ruling i ALAHK A9 was
arbitrary or capnoous, or otherwise contrary to law See
5 USC. §TE2HAY Petitioners have not shown that o

WAs
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They argue only that the Appesl Board acted arbitranily
by wgnonng certan terms in the contention that could
concewably be read to encompass the busld up of mcro-
scopic aquatic organisms, and that the Board had no rea-
sonable grounds for disregarding the opimon of NECNP's
expert concermng the techmica! nterpretation of these
terms. We think the Appesl Board's construction was ~ea-
sonable because it took into acconnt the entire context of
the contention, whose heading and stated basis focus
solely on the blockage of cooling systems due to the accu-
mulation of marnne hife and debns See ALAB 899 28
NRC at 9 97 One important purpose of the NRC's
pleading requirements m 10 CF R § 2714(bN2) 1s to pat
rased 28 N R C. at 57 Therefore, it was sensible for the
Board to = proach the matter as a strasghtforward gues-
tion of hnpwstic construction and not as & matter of tech-
mcal interpretation requnnng a battle of experts We deny
the petition as to this issue

The second low power ssue in No. 39 1396, however,
Petitioners argue that the NRC wvioiated thewr statutory
nght to a heanng by rejecting the contention concerming
the onsite weaknesses wdentified in the 1988 full partvaipa-
tion exercise See background discussion st pages 1516
Hecause we are unable to determine whether the Appeal
Hoard properly considered the potential materality of the
aliegations volved, we must remand this issue for fur-
ther expianauon.

The Appeal Board's ruling in ALAB 918 15 the firal
agency action on the exercise contention and s the only
Beard's apphcation, i ALAB 918, of the late filed con-
tention crtena of 10 CF R § 2714(aM1) on the ground
that use of these critena cannot be squared with our decy-
sions mn ['CS | and Sen Luts Obespo Mothers for Peace o
NRC, 751 F2d 1287 (DO Cor. 1984) ("Maothers for Peace
'y vacated o part 7600 Fod 1371 (DC Cior 19851 fon
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banci, and aff'd, 789 F.2d 26 (DC. Cir} ten banc), cert
dented 479 US. 923 {1986).

Under the NRU'< rules, intervenors 1n hcensing pro-
ceedings must file their proposed contentions at least fif-
teen dsys prior to the Licensing Board's preheanng
conference. 10 C F.R. § 2714(bj(1}. The Board may gramt
additional time for the filing of contentions based upon
a balancing of the factors set forth mn section 2.714ak1)
governing nontimely petit:ons for intervention. fd Those
factors are:

(i} Good cause, if any, for falu ¢ 2o file on tame

(i) The availability of other meuns whereby the
petitioner’s interest will be protected

(i) The extent to which the petitioner’s parti:
pation may reasonably be expected to assist in devel
oping a sound record.

{tv) The ext nt to which the petitioner’'s interest
will be represented by existing partres.

ivi The extent to which the petitioner’s participa
tion wil' broaden the issues or deiay the proceeding

Id §27144anl)

Because of the requirement, under section 2 714bj1),
that contentions be filed prior to the prehearing conter
ence, it would appear thet almost any contention based
on the results of a plant’s full participation exercise wou'd
be subject to a balancing of these factors, under NRU
rules, the exercise must take place less than two yvears
prior to full power heensng, o Part 55, Appendix
EIVF.1, a penod that generally falls well atter the pre
hearing conference. The full particpation exercise lor
Seabrook, for example, occurred in dune 1985, more than
six vears after the preheanng conference on the low
power licensing issues.

Under 17CS 1 the NRC may not eliminate from the

heensing prmeedmgs consldernlmn ol eudenﬂ.- that s rel
1 ’ eoaremid b
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emergency preparedness exercises. 735 F.2d et 144345,
see Union o, Concerned Scientic’'s v NRC, Ne. £3-161 ],
ship op. at -8 (D.C. Cir. Nov._ 30, 1990) (reo&m; Ues 1
to reaquure a heaning on all matenal “issues,” as distinet
from all “evidence”™ or “information” that comes to hght
after the time of tne imtial apphcation). At the same time,
we fully recogmze that the NRC has “wide discretion to
siructure its heensing hearings in the interests of speed
ard efficiency ™ 735 F2d at 1448 This discretion may
nclude, for eiample, ruies on the admissibility of evi-
dence, enhanced pleading requirements in support of con-
tontr s, and procedures for summary disposition of
clasms not meeting the agency's crr eria. See ud In short,
we aliow for a balancing betveen the public’'s nght to a
heanng under section 189 and the NRC's discretion te
structure efhcieni licensing proceedings Ser o at 1446
49

We are not willing to say that the sensitive balance out
hined in UCS [ s upset whenever the NRC spplies the
late itled contention factors te submissions based on defi-
crencies revealed in exercyes occurnng efter the prehear-
g cut . The unfettered aiality to file a late content:on
may sigmbcantly undermmiae the efthaency of a proceeding
even if the contention s hased on newly discovered infor-
mation. The NRC should retain discretion to impose
enhanced procadural regquirements on such hlings so long
as the use of that discretion 15 consistent wath section 189,

On thewr face, the five factors hsted :n section
2714taM]) as justufying imtervention are not well susted
to the gquestion of whether a iate filed contention should
be considered where based on deficiencies found in a sub-
sequent exercise, and we think it odd that the NRC wouild
choose to apply them in this context. An exercise conten-
ton will in practice almost slways be filed out of time, so
the question of “good cause” seems less central. Twe of
the other factors also do not make much sense here Fac-
tor f1v) does not seem relevant because there will almost
never be other parties already hitigating the issues rmsed
by the aew contention. And factor (v) s potentially incoa-
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gaticns rased any materal ssue and, if they did, how
that matenality was to be weighed against petitiopers’
delay ptly gihng the contentiess. We note, for
ezample, . peltioners offered an expert athidavit alleg
ing that the July 6 inspection report showed fundamental
deficiencies in Seabrook’s onsite emergency preparedness
See Athdavit of Robert D. Pollard, Sept. 16, 19588 Petsr-
noners specificall, < ntended that the deficiencies in the
onsite plan preciuded a finding of comphiance with para
graphs (b2}, (b){14), and (bN15) of the section 5047
rlanning gmdelines. JA, No. B9-1306, at 25354

The Appeal Board fatled to consider these allegations
in analyzing whether, on balance, it was proper to reject
petitioners’ lace hled claims. The Licensing Board did
engage in an extenaed discussion of the safety emficance
of the exercise 1ssues in the contex: of 1. rubing on peu
tioners’ motion to reopen the record, see LBP 444, 29
N.RC. 62, 7486 (1989), but the Appeal Board dechined
to address that rortion of the Licensing Board's decision,
ALAB 918 29 N R C. ot 485 Thus, we cannot impute this
reasoning to the higher board

The Appeail Board provided a second, independent basis
for 1's opimion, namely, that no hearning was required on
petitioners’ exercise contention because the contention
did not involve a “fundamental flaw”™ in the onsite plan
Id at 485. Under NRC piecedent, a fundamental flaw s
a defirency that precludes the finding of reasonabile
assurance under 50.47(a){ 1), and 15 confined to deficien
cies that reflect a faslure of an essential element of the
plan th2t can be remedied only through a significant revi
sion of the plan. See Long Island Lighting Co. {Shoreham
Nuclear Power Staton, Unit 1), ALABR 903, 28 NRC
199, 564-05 (1988) (“LILCO™). We acknowledged this con
cept in UCS [ and stated that our zloss on section 189
does not restrict the NRC's authonty to adopt this sub-
stantive heensing standard. 735 F.2d a+ 1448 We never
theless recogmzed that even the best of plans mav be =.
poorly implemented that it would be foolhardy to heense

' A A
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exrrcise, such as senous shortcomings in stafl traimng,
were substeatially corrected. Cf 10 CF R § 50.47(bj15)
{requinng plan to provide for adequate trmming of emer-
gency personnel). Thus we noted thsat the agency would
c1ill be subject to challenge for applying the standard arin-
tranly or capniciously. See 735 F 2d at 1448 n 20

Here. we are unable to determune from the Appeal
Board's terse explanation whether 1t acted properly in
applying the fundamental flaw concept. The Board simply
stated the conclusion that the purported weaknesses in
the trasmng of Techmcal Support Center and Emergency
Operstions Faality stafl could be readily corrected
theough munor modifications in operating procedures or
supplementzl training and would not requure any revision
in the onstte plan. ALAB 918, 29 N RC. st 485-86. Once
cgamn, this judgment does not meet the allegst:ons set out
n petstioners’ contention and in the Pollard Afhidavit con-
ce.ming dequate comphance with specific planming stan-
dards. Moreover, 1n a second aihdawvit, filed in response
to the NR('s September 28 follow-up inspection report,
petits. ners presented further evidence o support thewr
clavm thai the alleged deficiencies had not been ade-
guately ad lressed. Ser Second Athdavit of Robert ). Pol-
lard, Nov_ 3. 1988

We fail to see how the Appeal Board could reasonabiy
determune the matenality of this contention under the
fundamental flaw rubric without considening the support-
g allegations. The LILCO opimon relied on by the
Appeal Board draws a distinction between fundamental
flaws and “{m! nor or 'solated problems on the day of the
exercise” that can be “readily correc od™ ALAR 903, 28
NRC at 505, 506, cited tn ALAB 9D, 29 NRC at 485
There would appear 10 be a substant.- | vanancs hetween
such nonfundamental deficiencies and the - ices short-
comings in statf competency slleged in the Poliard Afiida-

vit.

Accordingly, we must grant the peution for review of
this icsne and remand AT AR 918 to the Apneal 1o rd for
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{2} On-shift facility heensee responsibilities for
emergency response are unambaguously defined, adequate
stafhng to provide mitial facility accident response in key
functional areas 153 mamnimned at all times, timely aug
mentation of response capabilities s avaidlable and the
interfaces ameng vanous onsite response activities and
offsite support and response activites are specified.

(3} Arrangements for requesting and ~tHectively
using assistance resources have been made, arrangements
to accommodate State and local staff at the hcensee’s
near-site Emergency Operations Facility have been made,
and other organizations capsable of augmenting the
planned response have been wdentified

{4) A standard emergency clessification and action
level scheme, the bases of which include fanility system
and etfiuent parameters, 1s in use by the nuclear faciisny
fiwensee, and State and local response plans call fer reh
ance on information provided by iacility hcensees for
determunations of minimum mtial ofisite fesponse mea
sSures.

(5) Procedures have been established for notifica
tion, by the licensee, of State and lo-al response orgamza
tions and for notification of emergency personnel by all
orgamizations; the content of mmitial and followup mes-
sages 1o response orgamzattons and the pubhe has been
established, and means to provide early notification and
clear instruct:on to the populace within the plume €1 po

sure pathway Emergency Planming Zone have been esab
hished.

{6} Provisions exist for prompt commumications
among principal response orgamzations 1o eme | Jency per-
sonnel and to the public.

{7} Information = made avalable to the public on
a periodic basis on how they will be notified and what
their imtial actiens should be in an emergency teg, his-
iening to a local broadeast station and remaming
indaars) the nringinal voints of contact with the news
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media for disserunation of information dunng an emer-
gency (including the physical location or locations) are
established in advance, and procedures for coordinated
dissemnation of information to the pubhic are established.

(8) Adequate emergency facihties and equipment to
sy the en:ergency response are provided and mamn-
tamed.

(9} Adequate methods, systems, and equipment for
assessing and monitonng actual or potential offsite conse-
quences of a radiological emergency condition are in use.

(10} A range of protective actions have been devel-
oped fer the plume exposure pathway EPZ for emergency
workers and the public. Guidelines for the choice of pro-
1ective actions during an emergency, consistent with Fed-
eral guidance, are developed and in place, and protective
actions for the ingestion exposure pathway EPZ appropn-
ate to the locale have been developed

{11} Means for controlling radwlogical exposures, in
an emergency, are established {or emergency workers. The
means for controlling radivlogical exposures shall include
exposure gumdelines consistent with EPA Emergency
Worker and Lifesaving Activity Protective Action Guides.

{12} Arrangments [sic] are made for medical ser-
vices for contammated inyured individuals.

{13) General plans for recovery and reentry are
developed.

{14} Periodic exercises are {will be) conducted to
evaluate major portions of emergency response capabihi-
ties, periodic dnills are (will be) conducted to develop and
mamtain key skilis. and deficiencies 1dentified as a revult
of exeraises or dnlls are (will be) corrected.

(15) Radwlogical emergency response traning is
provided 1o those who may be called on to assist in an
emergency.

{16) Responsibilities for plan development and
review and for distribution of emergency plans are estab-
hished and planners are properly tramed.
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NRC Authonzation Act for Fiscal Year 1980, Pub. L. No.
96-265, § 109, 94 Stat. 780, 783-85 {1980):

ta)y asuthonzed to be appropnated pursuant to
this A he used by the Nuclear Regulatory Commis
sion 16 «onduct proceedings, and take other actions, with
respect to the issuance of an operating hicense for a utih
zation facibty only if the Commission determines that —

(1) there exists a State or local emergency pre
paredness plan which -

{A) provides for responding to accudents at
the facihty concerned, and

{B) as it apphes to the facility concerned only,
comphes with the Commssion’s gudelines for
such plans, or

(2) in the absence of a plan which satisfies the
requirements of paragraph (1), there exists a State,
local, or utility plan which provides reasonable assur-
ance that pubhic health and safety 1s not endangered
by operation of the facility concerned.

A determunation by the Commssion under paragraph (1)
mayv be made only in consultation with the Director of the
Federal Emergency Management Agency. i in any pro
ceeding for the issuance of an operating hcense for a utils
zation facihity to wihech this subsection apphes, the
Commossion determines that there exists a reasonable
assurance that pubhc health and safety s endangered by
operation of the facility, the Commission shall identify the
risk to public health and safety and provide the apphcant
with a detailed statement of the reasons for such determy-
nation. For purposes of this section, the term “utilization
facility” means a facility required to be hicensed under sec-
ton 103 or 104ib} of the Atomie Energy Act of 1954

th) Of the amounts authornized to be appropniated under
section 101{a), such sums as may be necessary shall be
used by the Nuclear Kegulatory Commission 1o —

1) estahlish by rule
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(A} standards for State radiological emer-
gency response plans, n consultation
with the Dhirector of the Federal Emergency Man-
agement Agency, and other appropnate agencies,
which provide for the response to a radwlogical
emergency mvolving any utihization facility,

(B) a requirement that —

{1) the Commussion will issue operating
heenses for utilization facihties only if the
Commssion determines that —

(1) there exists a State or local radio-

provides for responding to any radiclogical
emergency at the faclity concerned and
which comphes with the Commssion’s
standards for such plans under subpara-

graph {A), or

(11} in the absence of a plan which sat-
wshies the requirements of subclause (1),
there exists a State, local, or utility plan
which provides reasonable assurance that
public health and safety 1s not endangered
by operation of the facihity concerned, and

in)  any determunat:on by the Commssion
under subclause (1) may be made only i con-
sultation with the Director of the Federal
Emergency Management Agency and other
appropnate agencies, and

(C} a mechamsm to encourage and assist
States to comply as expeditiously &s practicable
with the standards promulgated under subpara-
graph (A) of this paragraph,

{2) review all plans and other preparations
respecting such an emergency which have been made

by each State in which there 1s located a utihzation
facility or in which construction of such a facility has
been commenced and by each State which may be
atfected (as determined by the Commssion) by any
such emergency,
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{3} assess the adecuacy of the plans and other
preparations reviewed under paragraph (2) and the
ahbility of the States involved to carry out emergency
evacuations duning an emergency referred to in pars-
graph (1) and submit a repo.t of such assessment to
the appropriate committees of the Congress within 6
months of the date of the enactment of this Act,

(4) dentify which, if any, of the States described
in paragraph (2) do not have adequate plans and
preparations for such an emergency a..d notify the
Governor and other appropriate auth -hes in each
such State of the respects in winch such plans and
preparations, if any, do not conform to the gumdelines
promulgated under naragraph (1), and

(5) submit a report to Congress contamning (A) the
results of 1ts actions under the proceding paragraphs
and (B} s recommendations respecting any add:
tronal Federal statutory authority which the Commus-
sion deems necessary to provide that adeguate plans
and preparations for such radiciogical emergencies
are in effect for each State descnibed 1n paragraph (7).

{c} In carrving out its review and assessment under
subsection (b¥2) and (3) and in submmtting its report
under subsection (ai5), the Commssion shall include a
review and assessment, with respect to each utihzation
facihity and each site for which a constiuction permit bhas
been 1ssued for such a facility, of the emergency response
capabbity of State and local authonties and of the owner
or operator (or proposed owner or operator) of such facil-
iy, Such review and assessment shall include a determm-
naticn by the Commission of the maximam zone in the
vicimity of each such facility for which evacuation of inds-
viduals is feasible at vanous different times corresponding
to the representative warning Limes for vanous diiferent
types of accidents.




