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COMMENTS OF THE LONG IBLAND POWER AUTHORITY
'

By order dated October 3, 1990, the Nuclear
Regulatory Commission ("Commission" or "NRC") requested its
Staff and the Long Is 1d Lighting Company ("LILCO") to
address certain arguments raised in petitions filed by the
Shoreham-Wading River Central School District ("SWRCSD") and
Scientists and Engineers for Secure Erergy, Inc., (“SE2"),
collectively referred to herein as “"petitioners."' To
further assist the Commission in addressing the referenced
arguments, these comments are submitted by the Long Island
Power Authority ("LIPA"), a municipal corporation and
political subdivision of the State of New York.

'SWRCSD's Comment on Proposed No Significant Hazards
Consideration and Petition for Leave to Intervene and
Request for Prior Hearing (filed Sept. 20, 1990) ("SWRCSD
Pet."); SE2's Comment on Proposed No Significant Hazards
Consideration and Petition for Leave to Intervene and
Request for Prior Hearing (filed Sept. 20, 199%0) ("SE2
Pet.").
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I. BACRGROUND AND INTEREST OF LIRR.

The SWRCSD and SE2 petitions relate to LILCO's
January 5, 1990 application for amendment of License No.
NPF-82 to the status of a Defueled Facility Operating
License ("DFOL"). LILCO has agreed that its application
may, at the discretion of the NRC, be treated instead as one

seeking a Possession Only License ("FOoL").'

LIPA has a strong interest in this matter because,
on June 28, 1990, together with LILCO as the present
licensee, LIPA filed a license-amendment ayr’ .don to
authorize transfer of the Shoreham Nucle Jswer Station
(“Shorehanm") from LILCO to LIPA, under ‘OL or other non-
operating license. (See Joint Application of LILCO and LIPA
for License Amendment to Authorize Transfer of Shoreham
("LILCO/LIPA App.™) at 2 & n.3.) As the prospective
guccessor licensee for Shoreham, LIPA objects to unwarranted

delay in the NRC's consideration of LILCO's January 5, 1990
submittal.

The basic factual background is not in dispute.

As petitioners note, LILCO has agreed never again to operate

‘spe Letter from Stewart W. Brown, NRC, to John D.
Leonard, Jr., LILCO, dated July 13, 1990 (LILCO has advised
that its "January 5, 1990 submittal may be treated by the
NRC, at the NRC's discretion, either as a request for a POL
or a request for a defueled-operating license").




Shoreham and to transfer the plant to LIPA fcr decommission-
ing as a nuclear facility. (SWRCSD Pet. at 4; SE2 Pet. at
4.) This state of affairs is reflected in agree nts
invelving LILCO, the State of New York, LIPA, and the New
York Power Authority and represents the considered policy of
the State of New York. See LILCO/LIPA App. at 3-6; Citizens
for an Orderly Energy Policy, Inc. v. Cuomo, 559 N.Y.S.2d
381, 392 (App. Div. 199%0) (the New York State Legislature
has carried out "the policy decisionmaking and balancing of
ecological/social/economic costs and benefits . . . as to
the fundamental decisions to acquire and close Shoreham").
In furtherance of thoseé agreements, LILCO's January 5, 19%0
submittal sought to amend License No. NPF-82 to a non-
operating status in order to reduce costs to the benefit of

ity ratepayers pending transfer and decommissioning.

Petitioners seek to delay conversion of License
No. NPF-82 to a non-operating status by alleging that action
favorable to LILCO at this time would be in violation of 10
C.F.R. § 50.82 and the National Environmental Policy Act of
1969 ("NEPA"), 42 U.8.C. § 4321 et seqg. (SWRCSD Pet. at 3;
SE2 Pet, at 3.) Petitioners contend (1) that LILCO's
January 5, 1990 submittal must be interpreted as a request
for a POL, (2) that a POL regquest "cannot even be con~
sidered” until a decommissioning plan has been "formally
proposed and approved" pursuant to 10 C.F.R. § 50.82, and

(3) that such approval must be preceded by preparation of an



environmental impact statement ("EIS") reviewing not only
the alternative methods of decommissioning (DECON, SAFSTOR,
and ENTOMB) but also "the alternatives to that disposition
(d.e., decommissioning) including operation or preserva-
tion." (SWRCSD Pet. at 10; SE2 Pet. at 10.) As will be

shown below, petitioners' arguments are without foundation.

II. THE DFOL-POL DISBTINCTICN I8 IRRELEVANT TO PETITIONERS'
ARGUMENTS .

As noted, LILCO has previously advised the NRC
Staff that its January 5, 1990 submittal may be processed as
either a request for a DFOL or a request for a POL. The
chojce made by the NRC is irrelevant to disposition of
petitioners' arguments. Whether the NRC undertakes con-
sideration of a DFOL or a POL, neither 10 C.F.R. § 50.82 nor
NEPA requires present submission (much less approval) of a
decommissioning plan. Nor does NEPA require consideration
of the hypothetical alternative of operating Shoreham or
preserving Shoreham for potential future operation as a

nuclear power plant.

III. THE NR"'S DECOMMISBIONING RULES DO NOT PERKIT DELAY IN
AMENDIN,' SHOREHAM'S LICENBE.

Petiticners' arguments center on an unsupported
interpretation of the NRC's decommigsioning rule, 10 C.F.R.

§ 50.82. Petitioners erroreously assert that a POL cannot



be issued until a Shoreham decommissioning plan has been
submitted to and approved by the NRC. As shown below,

“‘3 however, the NRC's rules clearly permit issuance of a POL
(or a DFOL) now. Petitioners' arguments to the contrary are
predicated upen quotations taken out of context from the
NRC's Supplementary Information in support of the -
W7ﬁ decommissioning rule. But the NRC's complete statement of
consideration in support of its decommissioning rule belies

petitioners: arguments and shows that approval at this time

| qlb of LILCO's January 5, 1990 submittal is consistent with the

NRC's decommissioning rule.

On its face, 10 C.F.R. § 50.82 says nothing about

the requirements for issuance of a POL. Rather, that ?

Y section simply states that, "within two years following |
permanent cessation .1 operations." a licensee must “apply

to the Commission for authority to surrender (its) license
voluntarily and to decommission the facility." 10 C.F.R. |

Q § 50.82(a). As petitioners concede, LILCO has not yet made
that submittal, and the submittal is not yet due. (SWRCSD

Pet. at 4-5; SE2 Pet. at 4-5.)’

Under the regulations, each application to sur-

render and decommigsion "must be accompanied, or rraTaded,

'As the NRC has previously been advised (LILCO/LIPA
App. at %), it is intended that LIPA will file the
decommissioning plan with the NRC and carry out the
decommissioning.
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by & proposed decommissioning plan." 10 C.F.R. § 50.82(a).
The "proposed decommissioning plan® must address certain
specified topics, including the licensee's choice between
DECON, SAFSTOR, and ENTOMB; no information is required in
the plan as to wvhether the facility should be operated or
preserved for possible future operation instead of
decommissioned. See id. § 50.82(b)~(d). Section 50.82(e)
provides that an &appropriate decommissioning plan "will®™ be
approved by “'an order authorizing the decommissioning." 1In
view of the Commission's earlier Generic Environmental
Impact Statement ("GEIS") concerning decommissioning, the
NRC ordinarily will comply with NEPA in approving

decommissioning plans by finding no significant impact via

an environmental assessment rather than by preparing an EIS.

Sge 53 Fed. Reg. 24,018, 24,039 (1988): 10 C.F.R.
§ 51.95(b)."

These provisions of the decommissioning rule are

entirely consistent with issuance of a POL, upon a

licensee's reguest under 10 C.F.R. §§ 50.90-50.92, prior to

‘Thus, petitioners' freguent assertions that an EIS

will be required for Shoreham's decommissioning (SWRCSD Pet.

at 6, B, 9, 29; SE2 Pet. at 6, 8, 8, 31) are not accurate.

An EIS would be required for Shorehan's decommissioning only
if an environmental assessment reveals that the impacts from

Shoreham's decommissioning vary significantly from those

considered in the GEIS. See 52 Fed. Reg. at 24,03%., That
is very unlikely since Shoreham's exceedingly brief period
of operation virtually ensures that the impacts resulting
from Shorehanm's decommissioning will be similar to but far
lese than those considered in the GEIS,




submission or approval of a decommissioning plan under 10
C.F.R. § 50.82., \Notably, petitioners cite nothing in the
Cormission's decommissioning rule itself that requires the
submission of (much less the approval of) a decommissioning
plan prior to issuance of a POL. Rather, petitioners' whole
argument hinges on the notion that the Commigsion so
"interpreted" Section 50.82 in the Supplementary Information
accompanying publication of the NRC's decommissioning rule
in the Federal Register on June 27, 1988. See 53 Fed. Reg.
24,018 (1988); SWRCSD Pet. at 3-4; SE2 Pet, at 13-4, The
portions of tha Supplementary Informaticn selectively gquoted
by petitioners are then liberally paraphrased throughout
petitioners' filings in an effort to create a wasteful
requirement that a decommissioning plan be approved before

issuance of a POL,

Far from supporting petitiocners, the Supplementary
Information contradicts their argument. 1In addressing the
"(l)icensing scheme for decommissioning”" in the Supplemen~
tary Information, the Commission, before making the observa-
tions relied on by petitioners, states that a POL will
"[n)ormally" be issued prior to approval of a decommis~

sioning plan:

Normally, an amended Part 50 license authorizing
possession only will be issued

to confirm the nonoperating
status of the plant and to reduce some require-



ments which are important only for operation

53 Fed. Reg. at 24,024 (emphasis added). This passage ~-~-
which petitioners fail even to mention ~- not only rejects
petitioners' position but also expressly acknowledges why
early issuance of POL's is appropriate -~ to "confirm" non-
operating status and to "reduce some regquirements." Jd.
These are the very reasons for which LILCO has sought
conversion of License No. NPF-82 to a non-operating status.
The above-guoted passage leaves no doubt that these purposes
can appropriately be accomplished without awaiting the

submission or approval of a decommissioning plan.’

Petitioners base their contrary argument on the
gquotation of selected portions of the Supplementary
Information which appear later in the Commission's dis-
cussion. The relevant discussion is gquoted in full below,
with underscoring of the two isolated fragments claimed
by petitioners to constitute the NRC's interpretation
"regarding the type of license in effect during decommis~-
sioning." (See SWRCSD Pet. at 2-4; SE2 Pet. at 3-4.)

*Indeed, the NRC states that, in these respects, there
has been "no change from past practice" (53 Fed. Reg. at
24,023), in clear reference to the preexisting practice
under Regulatory Guide 1.86 of allowing a licensee to amend
a license to non-operating status. Regulatory Guide 1.86 is
discussed in further detail below.



In response, it should be noted that appli-
cation for termination of license occurs at the
time of initiation of decommissioning which may be
many years before actual termination of license is
granted, that decommissioning is carried out ‘er
an amended license in accordance with the ' of
& decommissioning order, and that the lice,'< is
terminated only after the Commission is satisfied
that decommissioning has been properly completed.
Normally, an amended Part 50 license authorizing
possession only will be issued prior to the decom-
missioning order to confirm the nonoperating
status of the plant and to reduce some require~
mentes wvhich are important only for operation prior
to finalization of decommissioning plans. The
authority to possess radioactive materials under
Parts 30, 40, and/or 70, as appropriate, continues
to be incorporated in the modified Part 50
license, 28 it iz during operation., Subsequent
license amendments [(j.8., those following issuance
of @ POL) will be issued as appropriate. The
Commission will follow its customary Procedures.
set out in 10 C

LE.R. Part 2 of the NRC Rules ©F
Practice, in amending Part S50 licenses to imple~
nent _the decommissioning process. In the past,
the period of safe storage or that following
antombment has been covered by an amended
"possession-only®™ Part 50 license which doea not
authorize facility operation, with the term
"order®™ used only in the case of a dismantling
order, due to the more active nature of this stage
of decommissioning. Except for the use of the
term "decommissioning order," there hae been no
change from past practice. The term "decommis~
sioning order" is used in lieu of the term
"dismantling order" because, accorxrding to the
anendments. the overall approach to decommis-
sioning must now be approved shortly after the end
of opexation rather than an amended "possession-

only” Part 50 license being issued without plans
for wltimate disposition.

53 Fed. Reg. at 24,024 (emphasis shows entire guotation by

petitioners at SWRCSD Pet. at 3-4; SE2 Pet. at 3-4).

As can be seen in centext, the Supplementary

Information cannot be squared with petitioners' position.




First, petitioners ignore the statement that a POL
"Injormally" will issue prior to appreval of a decommis~
sioning plan., Second, the fragments on which petitioners
rely relate to the subject of "[s)ubsequent license
amendments" and the choice among decommissioning methods,
not to the circumstances under which POL's will be issued.
Most important, the choice of decommissioning method will be
addressed by a "decommissioning order" issuved "[s)ubseguent"
to a POL. It is only issuance of the decommissioning order
that must await submission and approval of a decommissioning

plan. See 10 C.F.R. § 50.82(e).

Thus, when the Supplementary Information is viewed
in its entirety, the fragments quoted by petitioners clearly
have nothing to do with delaying POL issuance until after a
decommissioning order has been issued. 1In fact, as the
Commission well knows, the decommissioning regulations were
not amended to delay issuance of POL's but rather to assure
that planning for decommissioning was "timely." 53 Fed.
Reg. at 24,018~19, In that context, the Commission noted
that a decommissioning order would be "“approved shortly
after the end of operation." Jd. at 24,024. As shown
above, the Commission did not intend that the practice of

issuing POL's would be altered or thac issuance of » POL to

10



confirm non-operation and reduce regquirements would be

delayed.'

The discussion of POL's in the Supplementary
Information reflects the Commission's longstanding practice
to grant a POL when a licensee decides to cease reactor
operations permanently. As explained in NRC Regulatory
Guide 1.86 (emphasis added):

When a licensee decides to terminate his

nuclear reactor operating license, he may, as &
, regquest that his

operating license be amended to restrict him tcr
possess but not operate the facility. The
advantage to the licensee of converting to such a
possession-only license is reduced surveillance
regquirements . . . . Once this possession-only
license is ~sued, reactor operation is not
permitted. Other activities related to cessation
of operations such as unloading fuel from the
veactor and placing it in storage (either onsite
or offsite) may be continued.

This procedure has been followed consistently at plants that
are no longer operating, including commercial reactors such
as Indian Point 1, Dresden 1, and La Crosse. And the NRC's

Supplementary Information to the decommissioning rule made

‘The Supplementary Information also expressly notes
that certain activities related to plant closure and
decommissioning == including decontamination and minor
component disassembly -- can be carried out pursuant to 10
C.F.R. § 50.59 prior to adoption of a decommissioning order.
53 Fed. Reg. at 24,025-26. This acknowledgement by the
Commission is inconsistent with petitioners' position that
all post-operation activities must be frozen pending
submission and approval of a decommissioning plan.

11



clear that “[e)xcept for the use of the term 'decommis~
sioning order,' there has been no change in past practice."
53 Fed. Reg. at 24,024, The positions taken here by
petitioners are inconsistent with this past practice, as
well as with the clear guidance of the Supplementary

Information.

IV. NEPA DOEE NOT PERMIT DELAY IN IBBUANCE OF A NON-
QFERATING LICENEE.

In connection with their argument based on

10 C.F.R, § 50,82, petitioners also allege that the NRC's
approval of a POL or a DFOL at this time would violate NEPA.
Petitioners contend that, in connection with its eventual
decommissioning order, the NRC must consider "the impacts
of, and alternatives to, not only the 'decommissioning plan'

. but also the overall decision whether to allow
decommissioning of the plant." (SWRCSD Pet. at 9; SE2 Pet.
at 9 (emphasis added).) Petitioners further argue that
issuing a POL (or presumably a DFOL) without consideration
of whether to "allow" decommiss'oning would improperly
segment NEPA review., (SWRCSD Pat, at 9~10; SE2 Pet, at 9§~
10.) The underlying assumption of petitioners' argument is
that the NRC has authority to reguire Shoreham to operate
(or to stand by for operation) and thus that a NEPA analysis
of Shoreham's operation or preservation for future operation

is required under the rubric of "reasonable alternatives."

12



The discussion in Part 111 above rebuts peti-
tioners' NEPA argument as well. Since a POL (or a DFOL) may
issue in advance of the decommissioning order contemplated
by 10 C.F.R. § 50.82, issuance obviously need not await the
NEPA congideration relevant to a decommissioning order under
10 C.F.R, § 51.53(b) of the Commission's rules. The
discussion below further demonstrates that issuance of a POL
(or a DFOL) at this time is entirely consistent with NEPA
principles., This subject also has been addressed more fully
in the attached May 16, 1990 Memorandum previously submitted
to the NRC by LIPA ("LIPA Memorandum").

An agency's NEPA duties and obligations are
limited to cornsidering the impacts resulting from "major
Federal actions" that "significantly affect[) the quality of
the human environment." 42 U.S5.C. § 4332(2)(C). However,
an agency is without authority to consider alternatives to,
or impacts of, actions that do not censtitute "Federal
actions." (LIPA Memorandum at 10-12.) The decision to
close Shoreham as a nuclear power plant was not a Federal
action at all. Rather, it was a decision made by the plant
owner (LILCO) and New York State government authorities.
There was no federal component to the action and, contrary
to petitioners' arguments, the Commission has no say in

wvhether to "allow" this decision. (LIPA Memorandum at 95~

13



10.)" Since the decision not to operate Shoreham was not a
"Federal actizn," the NRC cannot consider as an alternative
to that decision the hypothetical possibility that Shoreham
could be operated (or preserved for possible future opera-

tion) or the effects of possible replacement generating

facilities. (LIPA Memorandum at 13-20.)

Given the foregoing fundamental principles, there
also can be no improper segmentation of NEPA review by
issuance of a POL (or a DFOL) prior to the Commission's
approval of a decommissioning plan., It is well established
that separate environmental review of =.quential “actions"
is appropriate where each agency action is discrete, has
independent utility, and does not foreclose the opportunity
to consider cognizable alternatives to related actions.
LILCO's request for conversion of License No. NPF-82 to a
non-operating status, whether as a POL or a DFOL, seeks a
discrete approval that plainly has independent utility -~ to
confirm non-operating status and reduce requirements -- and
that has long been a part of NRC practice. Issuance of a
POL or a DFOL will not foreclose any alternative cognizahle
in the NRC'~” subsequent consideration of decommissioning

issues pursuant to 10 C.F.R. § 50.82, j.e., the choice among

"Indeed, the Commission has expressly acknowledge? its
inability tc override a licensee's no-operation decision,
stating that "[t)he decision as to whether a [plant will be)
shutdown . . . is, of course, the licensee's." 50 Fed. Reg.
5600, 5605 (1985): gee 2ls0o 49 Fed. Reg. 9352, 9356 (1984).

14



decommissioning methods. Thus, amendment of the Shoreham
license to a non-operating status cannot be delayed pending
NEPA review of the decommissioning plan., (LIPA Memorandum

at 20-23.)

In summary, petitioners seek to expand NEPA review
at the decommissioning-order stage to matters that are nct
cognizable and then to freeze earlier steps by claims of
impermissible segmentation. These arguments cannot be
sustained., The environmental implications of the requested
federal action -« amendment of the Shoreham license to a
non-operating status -- are insignificant. Amending LILCO's
license as requested in the January 5, 1990 LILCO submittal
either qualifies for a categorical exclusion under the
agency's NEPA regulations or can be supported by way of a no
significant impact determination based on an environmental

assessment. (LIPA Memorandum at 23-25,)

15



CONCLUBION

For the foregoing reasons, LIPA respectfully urges

that petitioners' arguments be rejected and that License No.

NPF-82 promptly be amended to a POL or a DFOL status.

Stanley B. Klimberg

Executive Director and
General Counsel

Long Island Power Authority

200 Garden City Plaza

Garder City, New York

(516) 742-2200

11530

October 12, 1990
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(202) 383~-5360

Nicholas §. Reynolds
David A. Repka

Winston & Strawn

1400 L Street, N.W,
Washington, D.C., 200C5
(202) 371-5726

Counsel for the Long
Island Power Authority
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HEMORANDUHK

May 16, 1990

NEPA I188VES RELATED TO BHOREHAM CLOBURE AND DECOMMIBBIONING
I. INTRORUCTION

The Long Island Lighting Company (LILCO) presently
holds & Facility Operating License issued by the fiuclear
Regulatory conmission (NRC) for the Shoreham Nuciear Power
station (Shorehanm). However, pursuant to agreements de-
scribed below, LILCO will not operate the Shoreham plant and,

after NRC approval, will transfer the plant to the Long Island

power Authority (LIPA). Like LILCO, LIPA will not operate

Shoreham as & nuclear power plant.,' Rather, after receipt of
NRC approval, LIPA will decommission Shoreham in accordance
with an approved decommissioning plan. In the period prior
to the transfer of Shoreham to LIPA, LILCO hag defueled the

plant and has applied for a Defueled Operating License.’

: in discuseing the operation or non-oparation of

shoreaham, this memorandum refers solely to operation or non-
operation as & nuclear power lant. Consistent with its
statutory obligations, LIPA 1i8 currently examining the
possible conversion of shoreham t» @ natural-gas fired power
plant or other non=nuclear use.

! LILCO also has sought various other license anendnents
in the wake of its decision and agreement not to operate
shoreham. Discussion herein regarding the application for a
Lefueled Operating License would be equally applicable %o
LILCO's other pending license amendment applications.




NRC sction® are subject to the procedural require-

ments of the Naitional Environmental Policy Act (NEPA), 42
U.s.C. § 4321 g% A&eQ. It has been suggested that NEPA
requires the NRC, in licensing activities involving Shorehanm,
to consider the alternative of Shoreham operation, to consider
the environmental impacts of constructing and operating new
power plants to replace Shoreham, and to defer all licensing
activities pending NEPA review of & proposed decommissioning
plan., LIPA submits thie memorandum to demonstrata that there
{s no support in the Atomic Energy Act, 42 U.8.C. § 2011 ef
g8g., or NEPA for any of these positions.

A, 1s the decision not to operate Shoreham subject
to NEPA review by the NRC?

No. NEPA applies only to "federal actions." The
decision not to operate Shoreham was not a federal action.
Rather, that decisioun vas made by the plant owner (LILCO) and
New York Stats government suthoritiee, and no fedaral approval
vas required. Accordingly, thera is no NEPA authority to
review the decision not to operate Shoreham. instead, the
NRC's NEPA authority is limited to reviewing the environmental
{ssues intrinsic te the specific applications for license
amendments which follow the non-federal decision not to

operate tha plant ("follow-on applicationa®) == @.q., applica~




tions for a Defueled Operating License, for license transfer,

or for approval of a decomnmissioning plan.

B. Is operation of Shoreham a cognizable "alterna~
tive" for purposes of any NEPA review to be conducted in
connection with the follow=-on applications?

No, for two independent reasons. First, NEPA
empowers the NRC to consider alternatives only to actions
proposed for ita approval. As discussed above, the decision
not to operate Shoreham was made by non-federal decisionmak-
ers. Alternatives to thit decision are outside the scope of
NEPA reviev of follow-on applications. The NRC's NEPA
authority to consider alternatives in the context of such
applications is confined to reasonable alternative means to
accomplish the objective of the application in question.
Operation of Shereham {s not a reascnable alternative means
to achieve the objectives of follow-on applications for a
Defueled Operating License, for license transfer, or ftor
approval of a decommissioning plan., Second, the decision not
to operate Shoreham reflects the considered policy of the
State of New York and is embodied in binding agreements among
LILCO, the State, and LIPA. Both the courts and the NRC have
consistently refused to consider supposed alternatives that
could come teo fruition only after substantial legislative or

administrative changes.



C. Are the effects of possible replacement
generating gacilities, built in lieu of shoreham, within the
scope of any NEPA review to be conducted in connection wit’
the follow=-on applications?

No, for ¢two independent reasons. Flxrs&, NEPA
empowers the NRC to consider the environmental impacts only
of actions proposed for jts approval., Here, any need for
replacement plants would be caused by the non-federal decision
not to operate Shoreham, not by any NRC decision that will be
made as to follow=-on applications for 2 Defueled Operating
License, for license transfer, or for approval of a deconmis-
sioning plan. Second, NFPA does not require assessment of
hypothetical or speculative impa.: The direct and indirect
effects of any replacement facilities can only be considered
in a meaningful way (and will in fact be considered) in the

context of future proposals for projects that would cause

those impacts.

D. UnderNEPAproccdontsroqardinq"sogmontatignﬂ'

must all NRC action as to the follow-on applications await
NEPA review of a decommissioning plan?

No. The "rule against segmentation” is intended to
ensure that interrelated wgederal actions," the overall effect
of which is environmentally significant, not be fractionalized
into less significant actions te avoid NEPA review. As
discussed abovae, environmental alternatives and impacts

related to the non-federal decision not ®o operates Shoreham




are outside the scopa of NEPA review of follow-on applica-

tions. Thue, NEPA review of such applications will not be
improper.y segmenced if those applications are reviewed
separately and sequentially. Taken in isolation or collec-
tively, the follow-on licensing activities that have been or
will be brought to the NRC for approval -- the "federal
action" relevant under NEPA =-- are not environmentally
significant. Each of the follow-or applications that will
ripen prior t: NEPA review of decor nissioning ~-=- the Defueled
Operating License application and a license transfer applica-
tion == invelves segregable issues and has independent
utility. Moreover, any NRC approvals on such matters will not
foreclose in any way the NRC's later NEPA review of LIPA's
decommissioning plan. It is thus entirely consistent with

NEPA precedents for the NRC to review such mattere on an

independent basis.

The Shoreham facility was a source of controversy
and litigation in New York State for many years. Ultimately,
the New York State Legislatura in 1986 enacted the Long Island

Power Authority Act.? The Legislature found that rising

'  New York Public Authorities Law § 1020 gt seq.

(McKinney Supp. 19990).




electricity costs on Long Island and the related controversy
over Shoreham vere having serious economic impacts on the
state, Long Island, and its residents and that an end to the
controversy was necessary. The Legislature thus created LIPA,
a corporate municipal instrumentality and political
subdivision of the State, and granted it authority to acquire
all or a portion of LILCO's assets or securities. In the
event of a LIPA acquisition of Shoreham, the LIPA Act
prohibits LIPA from operating Shoreham as a nuclear power
facility and mandates that LIPA close and decommission the

plant. N.Y. Pub, Auth. Law §§ 1020-h(9), 1020-t.

After extensive negotiations in 1988 and 1989, the
controversy over Shoreham was settled by an agreement between
the State and LILCO dated February 28, 1989. The 1989
Settlement Agreement has now becone fully effective and
legally binding. It specifically provides that LILCO "will
not operate Shoreham pursuant to any authorization to operate
Shoreham that may or has been granted by the Nuclear
Regyulatory Commission" and, upon NRC approval, will transfer
shoreham to LIPA.' LILCO's obligation not to operate Shoreham
was further confirmed in a subsequent Asset Transfer Agreement

between LILCO and LIPA.® In Opinion No. 89-9, issued April

‘¢ gettliement Agreement-LILCO Issues, February 28, 1989,
at 2.

' 7The Amended and Restated Asset Transfer Agreement
dated April 14, 1989 also commits LILCO to work cooperatively

with LIPA in connection with the transfer of Shoreham to LIPA
(continued...)



13, 1989, the Public Servica Commission of New York State

approved the 1989 settlement Agreement and the Asset Transfer

Agreement. Rg long A844N0C Lanting C6 101 P.U.R, 4th 81
(1969).

B. anticipated Licensing Actions

LILCO has permanently ceased to operate Shoreham,
pursuant to binding agreements entered into with the State and
LIPA. LILCO and LIPA are now obliged to work togethar on
follow-on matters, looking ultimately to radiological decon-
tamination and termination of shoreham's NRC license. Without
committing to all specific steps that may be taken, it can be
sssumed that LILCO and LIPA will seek several sepzrate NRC
approvals subseguent to the decision not to operate the plant.
L1LCO, for examplae, has already sought amendment of Shorehamn's
license to a defueled operating status, such that LILCO is
authorized to "“possess, usSe, but not operata” Shorehan.*
LILCO and LIPA anticipate submitting an application  for
authorization to transfer such Defueled Operating License,
upon or after issuance, to LIPA. In accordance with the NRC's

decommissioning rule (10 C.F.'. § $0.82), LIPA will also

%(...continued)
and in connection with the plant'se decommissioning. In
addition, LILCO is obliged to pay for all Shoreham-related
coste incurred by LIPA in connection with the license trans-
fer, maintenance, and decommissioning of Shoreham.

¢ SNRC-1664, Letter from W.E. steiger, Jr., LILCO, to
NRC (Document Control Desk), dated January 8, 1990.




submit for NRC approval a decommissioning plan, along with an
application to terminate the Shorehanm license.’ Part IV below

Aiscusses the application of NEPA to these licensing actions.

IV. DIBCUSBION

Section 102 of NEPA, 42 U.S8.C. § 4332, establishes
the basic requirement that federal agencies prepare an
environmental impact statement (EIS) for "major federal
actions," including licensing decisions, that "significantly
affect() the guality of the human environment." 42 U.S8.C. §
4332(2)(C). Several issues have been raised concerning the
application of NEPA to follow-on licensing activity involving
Shoreham: (1) whether the NRC's environmental review may or
must consider the supposed "alternative" of operating Shoreham
notwithstanding the 1989 Settlement Agreement and the Asset
Transfer Agreement; (2) whether such review may or must
evaluate the environmental impacts of alternztive generating
facilities that might eventually be built in lieu of Shoreham;
and (3) whethor the NRC may or must withhold any follow-on
licensing approvals until the agency has completed environmen=
tal review of a decommissioning plan. These specific issues
will be addressed separately in Sections B, C, and D below.

Before turning to those separate questions, however, Section

' LIPA already has prepared and submitted through LILCO
a Decommissioning Report concerning shoreham. Se@ SNRC=-1713,
Letter from W.E, Steiger, Jr., LILCO to NRC (Document Control
Desk), dated April 16, 1890.



A first considers certain fundamental NEPA principles that

bear on all three of the abocve-referenced issues.

A. The Decision Not to Operate Shoreham Involved No "Federal
Action" ccasion No NEPA Activity.

The NEPA authority and duties of federal agencies
attach only to "tederal actions" proposed to or by the agency.
42 U.S.C. § 4332(2)(C). Where "feueral action" is lacking,
there is no NEPA authority. gSee, 8.9.. Edwards v. First Bank
of Dundee, 534 F.24 1242, 124%5-46 (7th Cir. 1976). This
fundamental principle is of great importance here because
there hac not been and will not be any "federal action"
associlated with t.he decision not to operate Shoreham. Hence,
the NRC hos no NEPA authority to study alternatives or impacts
related to that decisior.. Instead, the agency is empowered
to consider only alternatives to, and impacts of, specific

follew-on applications brought to the NRC for approval.

The decision not to operate Shoreham was not a
federal decision., it was made by the plant owner and New York
State government authorities. Moreover, the parties to that
non-federal decision were not required to obtain federal
approval of the decision not to operats Shoreham. In this
connection, it is clear that, under the Atonic Ensrgy Act, the

NRC is without authority to review or reverse a no-operatian

decision. In Pacific Gas & Electric Co, v. State Energy
Resources Conservation § Development Comm'n, 461 u.s. 190,

9



218-19 (1983), for example, the Supreme Court stated that the
NRC "dogs not and could not compel a utility to develop a
nuclear plant.® Plainly, if the NRC cannot compel construc-
tion, the ag"ncy likewise cannot compel oporation.° The NRC
has acknowledged its inability to override & licensee's no-
cperation decision, stating that "(t)he decision as to whether
a (plant will be) shutdown . . . is, of course, the licens-

es's." 50 Fed. Reg. 5600, 5605 (1985): 5es also 49 Fed. Reg.
9352, 9356 (1984).

since the decision not to operate Shoreham was not

a federal action, that decision triggers no NEPA authority or
obligations. §¢e& Winnebds: rribe of Nebragka v, Ray, 621 F.2d
269, 272-73 (8th Cir.), cert, denied, 449 U.S. 836 (1980).
NEPA does not make federal agencies into environmental
ombudsmen. It is a procedural statuts that applies if, but
only if, & substantive statute defines & "federal action,"
including licensing activities, having environmental impacts.
ouncil, Inc. (NRDC) v, EPA, 822

F.24 104 129 (D.C. Cir. 1987). Moreover, NEPA "ag a proce-
dural device, does not work a broadening of the agency's
substantive powsrs.” Id. Consistent with these principles,

the court® have held that NEPA's applicability to downstream

® The only exception would arise if Congress had declared
2 state of war or national emergency and the NRC found that
the common defense and security required {ssuance of an order
requiring a licensee to operate a nuclear plant. 42 U.8.C.
§ 2°38; pea also id. §§ 2236, 2238 (in defined circumstances
and upon paying compensation, the NRC itself may operate plant
far which the license has been revoked) .

10




ngfederal actions" (here the follow-on licensing activities at
Shoreham) does not allow federal agency NEPA review of
upstrean non-federal decisions (here the decision not to

operate Shoreham).

particularly relevant here are the decisions in NRDRC
v. EPA and Edwards v. First Bank of Dundee. In NRRC v. EFA,
the EPA, citing its NEPA authority over applications for
dischiirge permits under the Clean Water Act, sought to ban
construction of industrial plants needing discharge permits
for operation, pending an environmental review of alternatives
to, and impacts of, construction of such plants. In that
case, the upstream non-federal activity was construction of
an industrial plant; the downetresan nfederal acticn" was the
EPA's jurisdiction over discharge permits needed to ‘gperate
the plant. The D.C. Circuit held squarely that NEPA's
applicaticn to the downstream "federal action" concerning
discharge permits did not authorize the EPA to conduct a NEPA
review of alternatives to, or impacts of, the upstream non-
federal decisions concerning whether and wheve the plant

should be built., 822 F.2d at 129 & n.25, 131 n.27.°

' The court emphasized that NEPA review of applications
for discharge permits was limited to securing environmental
information on alternatives to, and effects of, the specific
"proposal” which was gubject to "federal action" -~ that a
discharge permit should issue. 822 F.2d4 at 129 & n.25. The
court specifically held that the environmental effects of the
non~federal construction decision were not effects of the
discharge-permit application. Id. at 131 n.27.

11



similar reasoning was followed in Edwards v, First
Bank of Dundee, where it was claimed that NEPA applied to
demolition of a building. There the upstream non-federal
decision involved demelition of a building by a bank, and the
downstream "federal action" involved statutorily required FDIC
approval for the bank to relocate its headquarters in a new
building to be constructed on the demolition site. Again, the
court ruled that NEPA's application to the downstream "federal
action" concerning relocation did not allow NEPA study of the
upstream non-federal decision to demolish the existing

structure. 534 F.2d at 1245-46.

The same principle applies here. Under the Atomic
Energy Act. the decision nct to operate Shoreham is left in
non-federal hands. The applicability of NEPA tc downstream
NRC licensing activities does not allow the NRC to study the
alternatives to, or impacts of, the upstream non~-federal
decision not to operate Shoreham. Rather, the NRC's authority
and duties under NEPA ars: confined to alternatives to, and
impacts of, the specific applications brought before the
agency. For Shoreham, these include the applications for a
Defueled Operating License, for license transfer, and for
approval of a decomnmissioning plan. These matters are

considered in further detail in Sections B and C below.
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othatical Possibility of Operating Shoreham Is Not
izable Alte native Under NEPA,

Under NZPA, an EIS must include an evaluation of
valternatives to the proposed action.™ 42 U.8.C. § 4332(2)~
(C) (4ii). The issue here is wvhether the NRC may or must
consider gperation of Shoreham as an "alternative" to issuing
a Defueled Operating License, granting license transfer, or
approving a decommissioning plan. Under applicable precedent,
it is clear that operation of Shoreham is not a cognizable

"alternative" in connection with such licensing activities.

The first reason for this conclusion arises directly
from the non-federal nature of the decision not to operate

Shoreham. Ae already discussed, the requirements for environ-

mental study under NEPA do not extend to non-federal deci-

sions, much less to possible alternatives to such decisions.
NRDC v. EPA, 822 F.2d at 129

514 F.2d at 1245-46. Stated otherwise, an agency's authority
under NEPA {# "limited to . . . securing the information
pertinent® to the specific "proposals" over which it has
jurisdiction. NRDC v. EPA, 822 F.2d at 129 & n.2%. There
will be ne LILCO or LIPA "proposal" to operate Shoreham. To
the contrary, LILCO and LIPA are each bound pet to operate
Shoreham. And operation of Shoreham is not an alternative
neans of effectuating applications for a Defueled Operating

License, for 1licensa transfer, or for approval of a

decommissioning plan. See Process Gas cConsumers Group V.

13




Department of Aariculture, €94 F.2d 728, 769 (1981), medified

on_rehearing en bang, €94 F.2d 778 (D.C. Cir. 1982), gert.
denied, 461 U.s. 905 (1983) ("The range of alternatives need

not extend beyond th(o)se reasonably related to the purposes
of the project"). Accordingly, the hypothetical possibility
of Shoreham operation is not within the scope of the NRC's

environmental review of follow=-on applications.'’

At most, in this context, the NRC's environmental
review may need to include the alternative of "no action," as
opposed tc issuance of requested approvals. See. €.9., Rankin
y. Coleman, 394 F. Supp. 647, 658-59 (E.D. N.C. 1875). But
operation of Shoreham is not the "no action" alternative to
issuing a Defueled Operating License, granting license
transfer, or approving a decommissioning plan. Instead, the
"no action" alternative would be to continue Shoreham indefi-
nitely in its present shutdown condition, under the present
license and under LILCO ownership, with no plan for decommis~

sioning. The NRC, however, has already rejected the notion

1* This point may be illustrated with reference to the
NRC's review of a Shoreham decommissioning plan. Requested
approval of a decommissioning plan is not tantamount to
requested approval of non-operation. The proposal before the
NRC will be for approval of a plan to decontaminate a nuclear
plant at which operations have ceased permanently. Tha
alternatives pertinent to the NRC's NEPA decisions when that
proposal is made will include the choice between DECON,
SAFSTOR, and ENTOMB. These are the same alternatives that
must be considered with respect to the decommissioning of any
other nuclear power plant, regardless of when in a facility's
life that decommissioning wil) occur.

14



that closed plants should continue without decommissioning,

and no responsible party would so propose, See § 2.4.1 of

Generic Environmental Impact Statement (GEIS) .M

A second line of anaiysis leads independently to
the conclusion that the NRC may not consider Shcreham opera=-
tion as an "alternative" to a request for a Defueled Operating
License, for .icense transfer, or for approval of a
decommissioning plan. Under NEPA precedent, the "alterna-
tives" to be considered to proposed federal action are not
unbounded. In evaluating whether alternatives have been
considered adequately, the courts are guided by a "rule of
reason" articulated in NRDC v. Morton, 458 F.2d4 827, 834, 827~
38 (D.C. Cir. 1972):

. . ., NEPA was not meant to require detailed
discussion of the environmnental effects of "alterna-
tives" . . . [(that are) only remote and speculative
possibilities, in view of basic changes required in
statutes and policies of other agencies -- making
them available, if at all, only after protracted
debate and litigation not meaningfully compatible

with the time-frame of the needs to which the
underlying propesal is addressed.

See alsg mmm;_mxn_unummr_ﬁﬂrm-h-ﬂm. 435 U.S.
519, 551 (1978). This rule of reason as applied to

consideration of alternatives was specifically acknowledged
by the NRC in its {gsuance of 10 =.F.R. Part 51 to implement

NEPA. See 49 Fed. Reg. 9352, 9355-56 (1984).

y NUREG-0586, "Final Generic Environmental Impact
statement on Decommissioning of Nuclear Facilities" (August
1988) .
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Under this rule of reason, agencies do not consider
w1alternatives which could only be implemented after signifi-
cant changes in government policy o~ legislation.'" City of
Hau_x9xx.x;_D1nAxsmnni_gt_xxnnzngx;nzign. 718 F.2d 732, 743
(24 Ccir. 1983), appeal dismissed, 465 U.S., 1055 (1984). Sece

alse zunli;_51xxlzn_sgL_gx_nn!_ﬂnmnnhizn (Seabrook Station,
Units 1 and 2), ALAB-471, 7 NRC 477, 486 (1978) (rule of

reason eliminates consideration of alternative site invelving
legal obstacles to construction). By force of the 1989
settlement Agreement and the Asset Transfer Agreement, LILCO
is legally bound not to operate Shoreham. Thus, operation of
the plant is not even A "remote and speculative
possibilit(y)." Mexton, 458 F.2d at 838, The clear policy
of New York State against operating Shoreham rules out
consideration of that potential alternative. gee City of New
York, 715 F.2d at 743. The Supreme Court has stated that
"(t)]o make an impact statement something more than an exercise
{n frivolous boilerplate t. e concept ot alternatives must be

bounded by some noticn of feasibility." vermont Yankee, 435
U.S. at 551 (emphasis added)."

12 gypporting the conclusion that the NRC is not entitled
to consider Shoreham operation as an "alternative" is the NRC
staff's own prior practice with respect to the Humboldt Bay
facility. The licensee in that case opted to discontinue
operation of the plant and to decommission it prior to the end
of its useful life. In the Draft Environmental Statement
(DES) issued in April 1986 (note that this was well before the
{ssuance of the GEIS), the staff gave no attention to the
nalternative® of restarting the plant. The Staff accepted
that "(f)acility restart is not a viable alternative because
the licensee has concluded that the restart of Humboldt Bay
Unit 3 i{s economically unattractive." DES at 4-1. The gtaff
did not evaluate the environmental costs and benefits of a

(continued...)
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e, The Environmental Impacte of Replacement Generating

Facilities Are Not Subject £Q NRC

Closely related to the question of alternatives is
the question whether t..e NRC's NEPA review of follow-on
applications may or must address the environmental impacts of

new generating facilities that unight be built in lieu of

Shoreham. The answer ig clearly "no."

Again, the first resson for this conclusion flows
directly from the non-federal nature of the decision not to
operate Shoreham. It is that fundamental non-federal deci-
sion, not any follow-on NRC licensing actions, that would lead
to any need for replacement powver sources. Resolution of
follow-on applications by the NRC simply will not contribute,
one way or the other, to any greater or lesser impacts of
hypothetical replacement power. 1In these circumstances, the
NRC's NEPA authority and duties do not extend to the study of

possible impacts of replacement powver.

NEPR authority is limited to addressing questions
concerning the envirormental impact of the specific "propos-

als" brought before a federal agency (here, for example, the

impacts of various alternatives for decontaminating the

facility). 8See NRDC v. EPA, 822 F.2d at 129 & n.2%; State of
Alaska v. Andrug, 429 F. Supp. 958 (D. Alaska 1977), aff'd,

“(,..continued)

restart alternative. There is no valid reason to treat the
Shoreham case differently.




g§¢1 F.2d4 537 (%th Cig. 1979):

£igineexs, 610 F.24 322, 326-27 (5th Cir.), gext, denjed, 449
U.8. 900 (1980). The environmental effects of upstream non-
federal decisions are neither direct nor indirect effects to
be considered in a federal NEPA review. Sea@ NRDC v. EPA, 822
F.24 at 131 n.,27 ("the environmental effects of the [non-

federal) construction siting decision cannot be deemed to be

either direct or indirect effects of EPA's (subsequent]

{ssuance of & discharge permit").

There is & second and independent reason why
replacement power impacts are not within the scope of any NEPA
review to be conducted as te follow-on applications. Under
the regulations promulgated by the Council on Environmental
Quality (CEQ) to implement NEPA, indirect effects to be
considered in an environmental review include only those
effects which are "regsonably foreseeable." 40 C.F.R. §
1508.8(b) (1988) (emphasis added): sge also State v, Andrus,
483 F. Supp. 255, 260 (D.N.D. 1980); Noxthe;

(Prairie Island Nuclear Generating Plant, Units 1 and 2),
ALAB-453, 7 NRC ¢1, 48 (1978) (under NEPA, "the ervironmental
assessment of a particular proposed Federal s.tion . . . may
ba confined to that action together with inter alia, ite

@ conseaquancaa®) (emphasis in original). Such cases
indicate that environmental impacts <that cannot yet be
described with any specificity are outside the scope of NEPA.
Sea Sierxa Club v, Marsh, 769 F.2d 868, 878 (lst cir. 1985).

The rationale for this rule of reason is that an environmental
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analysis is not necessary Or meaningful until a projact is

concretely defined.

Apart from the fact that no "federal action®™ will
cause a need for replacement power, the possible need for and
effects of replacement power on Long Island are not presently
ascertainable. It cannot now be known when and in what
gquantities such power might be needed. HMoreover, the impacts
of replacenent gacilities will depend upon the size, type, and
manner of cperation of any proposed facilities, as well as the
location of those facilities. 1In the absence of any specific
proposals for replacement facilities, so many contingencies
now exist that any discussion of these possible impacts would

be more akin to speculation than %o analysis.

Moreover, before any alternative energy production
facility is coustructed, a detailed environmental review will

be prepared under the New York State Environmental Quality

Review Act'’ ani other applicable laws. This review will

consider the nesa for the facility, ths reasonable alterna-
tives, and any adverse environmental impacts. The review will
be circulated for appropriate state/local review. Therefore,
the constzuction vf an alternative energy source does not have
to be analyzed now to preserve docisionmaker flexibility. 1In
sum, the impact2 of the construction of alternative power

sources to replace the Shoreham puclear plant are outside the

Y N.Y. Envtl. Conserv. § 8-0101 et seq. (McKinnay 1984).

’




scope of NEPA review of follow-on matters brought before the

NRC for approval.

D. NEPA Does Not Require All Licensing Actions to Await
Environmental Review of a Decommissioning Plan.

The foregoing sections demonstrate that NRC NEPA
review of follow-on applications cannot include corsideration
of alternatives to, or impacts of, the non-federal decision
not to operate Shoreham. Instead, the NRC's NEPA review is
to focus on the environmental information pertinent to
specific applications before the agency. Assuming that NEPA
review will be limited to its proper scope, it remains to be
considered whether NEPA requires all follow-on licensing
activities to be deferred pending environmental review of a
proposed decommissioning plan. If such a course were
followed, there could be considerable delay -~ at great cost
-=- in acting upon the Defueled Operating License application,
the license transfer application, or any other approval scught
pefore completion of the NEPA review of a decommissioning
plan. However, NErA precedents and NRC practice make clear

that any such delays would be entirely unwarranted.

Under NEPA, an agency may not divide up a large
nfede:zal action" into smaller parts, each individually with
minimal environmental impacts, to avoid the need for environ=-
menta! review of the entire tederal action. This is called

the "rule against segmentation.” Impermissible segmentation

20



occurs when the agency defines a project too narrowly for
purposes of appropriate environmental analyses. See City of
west Chicage, Ill. v. NRC, 701 F.2d 632, 650 (7th Cir. 1983):

mmwmmmumw
v, AEC, 481 F.2d 1079 (D.C. Cir. 1973).

But the "rule against segmentation for EIS purposes
is not an imperative to be applied in every case." Sierra
club v, Cullaway, 499 F.2d 982, 987 (5th Cir. 1974). To the
contrary, the courts have recognized that it is entirely
proper for an agency to proceed with one step in a series of
related steps if the first step is segregable, has independent
utility, and does not foreclose the opportunity to consider
alternatives relevant to the steps to follow. See Pledmont
Heights civic club, Inc., v. Moreland, 637 F.2d 430, ‘€39 (5th
cir. 1981). Consistent with these principles, the NRC and
other federal agencies regularly consider the environmental
impacts of related agency actions separately and sequentially.
Specifically, where each independent approval will not result
in "any irreversible or irretrievable commitments to the
remaining segments,” agencies do not prepare a complete EIS
-= or a more abbreviated environmental assessment (EA) =-- for
all segments as a prerequisite to the first. U.S. Department
of Energy (Clinch River Breeder Reactor Plant), CLI-82-23, 16
NRC 412, 424 (1982).' In the case of Shoreham, appropriate

4 accord Duke Power Co, (Amendment to SNM-1773 ==
Transportation of Spent Fuel from Oconee Nuclear Station for

Storage at McGuire Nuclear station), ALAB-651, 14 NRC 307,
(continued...)
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environmental review of the decommissioning plan would not be
prejudiced by earlier issuance of a Defueled Operating License

or approval of licerse transfer,

The pending application for a Defueled Operating
License and the anticipated license transfer application are
segregable from an eventual application for approval of a
decomnissioning plan to decontaminate the plant. Thers also
is indisputable independent utility to such applications
(€.9., to reduce requirements to save money, to effect a
transfer of control), apart from authorization to decommission
pursuant to an approved plan. Moreover, {ssuance of a
Defueled Operating License or grant of a license transfer
application will leave the NRC unfettered in later evaluating
the technical merits of a decommissioning plan.'* 1t also
bears noting that the NRC has already expressed the view that

action on a possession-only license should not be delayed

“(...continued) .
313 (1981) (NRC Staff correctly confined its environmental
review to spent fuel shipments presently before the agency
for approval; the Staff did not need to address immediately
the environmental consequences of a brocder "Cascade Plan"
for shipments).

¥ The alternatives and consequences related to physi-
cal decontamination of Shoreham are not in danger of escap-
ing review or becoming foreclosed by earlier action on a
Defueled Operating License or a license transfer. The
decommissioning plan will identify LIPA's choice from among
the NRC-approved decommissioning alternatives and wiil provide
LIPA's plans and procedures for carrying out the selected
alternative. 1In addition, supplemental environmental data
related to decommissioning will be filed at the time the
decommissioning plan is filed. This is clearly contemplated
by NRC regulations. See 10 C.F.R. § 51.53(b). See alsco p. 14

n.10 supra.
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pending review of a decommissioning plan. The agency stated
that an operating license will "(n)ormally" te amended to a
possession-only status prior to finalization of the decommis-
sioning plan, so as "to confirm the nonoperating status of the
plant and to reduce some requirements which are important only

for operation.” 53 Fed. Reg. 24018, 24024 (1988).

Therefore, under the Atomic Energy Act and NEPA,
the NRC should consider the environmental effects of each
follow-on application separately, limiting its review to the
impacts caused by that action. It remains only to discuss
briefly whether an EIS or an EA will be required for follow=-
on applications that have been or will be brought to the NRC,
For the reasons shown below, the pending and anticipated
follow-on applications require no mere than an EA to comply

with NEPA.

LILCO's application for a Defueled Operating License
involves no consequences not previously considered in the full
EIS for the Shoreham operating license. Moreover, as already
noted, the NRC has stated that a possession-only license
merely "confirm(s) the nonoperating status of the plant and
. « « reduce(s) some requirements which are important only for
operation.” 53 Fed. Reg. 24018, 24024 (1988). Applying the
NRC's own regulations to the Defueled Operating License

application an EA would be prepared in accordance with 10
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C.F.R, §§ 51.30-51.35, leading to a finding of .0 significant

impact.'

It is also clear that an amendment authorizing
transfer of Shoreham to LIPA, especially in a ron-operating
status and in view of LIPA's statutory duty not to operate
Shoreham, does not involve environmental consequences. An
ownership change is strictly an administrative change with no
physical impacts at the Shoreham site. The NRC has typically
issued amendments of this variety based upon an EA and a
finding of ro significant environmental impact. $ee, £.d.,
54 Fed. Reg. 49368 (1989) (finding no impact from an amendment
changing the licensed operator for Arkansas Nuclear One): 5S4
Fed. Reg. 35737 (198%) (finding nc impact from a transfer of

an ownership share of Comanche Peak).

With respect to the NRC's review of a decommission-
ing plan, the NRC has previously announced that NEPA require-
ments have been largely fulfilled by the GEIS already prepared

¢ Indeed, the application may qualify for a categorical
exclusion from NRC's NEPA review. §Se¢g@ 10 C.F.R. § 51.22. For
instance, in connection with the decommissioning of the
Humboldt Bay facility, the licensee applied in 1984 to amend
its operating license to possession-only status and to
decommission the plant in accordance with a plan submitted
with the application. The NRC issued the possession-only
portion of the requested amendment in 1985. 1In its safety
evaluation report on that amendment, the NRC Staff concluded
that the amendment involved no significant increases or
chznges in the amounts or type of effluents, and no signifi-
cant increase in occupational radiation exposures. The Staff
then concluded that the possession-only amendment met the
criteria of § 5i.22(b) and (c) (9) for a categorical exclusion.
Se@ Safety Evaluation Supporting Amendment No. 19 to Facility
Operating License No. DPR-7 (July 16, 19835).
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by the NRC for decommissioning. See 53 Fed. Reg. 24018, 24039
(1988). In accordance with the procedure now outlined by t*

NRC for decommissioning approvals, an EA would be prepared for
Shoreham that would supplement the GEIS to address site-
specific circumstances. See id. at 24039. A full site-
specific Shoreham EIS supplement would only be necessary if
the NRC were to determine that the Shoreham case involves
significant impacts not adequately addressed by the GEIS.
This is inherently implausible because the GEIS considered the
environmental consequences of decommissioning plants after
prolonged operation at full power. Shoreham decommissioning,
by contrast, comes after very limited operation of the plant

and thus will involve very reduced radiclogical risk.'

7 In this regard, Shoreham is a unique case, distin-
?uishablo even from the currently pending decommissioning case
nvolving the Rancho Seco Nuclear Plant. Like Shorehan,
Rancho Seco is being decommissioned prior to the end of its
license term, but Rancho Seco has operated at full power for
a significant period of time, thereby building up a corre-
sponding inventory of radiological materials. In contrast,
Shoreham never operated above 5% of its rated power capabili-
ty, and the burnup of fuel equalled the equivalent of only two
full-power days. Accordingly, there is only a small amount
of radiological contamination at Shoreham.
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V. CONCLUBION

The Atomic Energy Act leaves to non-federal de-

cisionmakers the gquestion whether to cease operation of

Shoreham. In connection with follow-on applications, NEPA
does not permit, much 1less compel, consideration of
alternatives to, or impacts of, the non-federal decision. The
conclusions of this memorandum are more fully summarized in

Part I1I above.

Stanley B, Klimberg
Executive Director and General Counsel
Long Island Power Authority

wiliiam T. Coleman, Jr.
Carl R. Schenker, Jr.
O'Melveny & Hyers

Nicholas S. Reynolds
David A. Repka
Bishop, Cook, Purcell & Reynolds




CERTIFICATE OF SERVICE

Pursuant to the notice requirements set%}oﬁfh\ZnF¥héd

Federal Register (55 Fed. Reg. 34098, August 21, }990)‘and the

service requirements of 10 C.F.R, § 2.712 (19%0), Y'Le}uﬁy
certify that on October 12, 1990 I served (1) Motion of the
Long Island Power Authority for Leave to File Comments in
Response to the Commission's October 3, 1990 Order and

(¢) Comments of the Long Island Power Authority in Response to

the Commissicn's October 3, 1990 Order, via Courier or Federal

Express, upon the following:

(Via Courier) The Honorable Samuel J. Chilk
The Secretary of the Commission
Office of the Secretary
U.8. Nuclear Regulatory Commission
One White Flint North Building
11555 Rockville Pike
Rockville, MD 20852
ATTN: Docheting and Service Branch

(Via Courier) Office of the General Counsel
U.£. Nuclear Regulatory Commission
One wWhite Flint North Building
11555 Rorckville Pike
Rockville, MD 20852

(Via Federal W. Taylor Reveley, III, Esq.
Express) Hunton & Williams
707 East Main Street
Richmond, Virginia 23212

(Via Courier) James P. McGranery, Jr., Esq.
Dow, Lohnes & Albertson
1255 23rd Street, N.W.
Suite 500
Washington, D.C. 20037-11%4

(Il

earl R. Schenker, Jr,/ Esq.
Counsel for Long Island
Power Authority




