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UNITED STATES OF AMERICA C M CIED i

'5NEC |JNUCLEAR REGULATORY COMMISSION
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,

In the Matter of ) ,

) i
LONG ISLAND LIGHTING COMPANY ) Docket No. 50-322 i

)
(Shoreham Nuclear Power Station, ) |

'Unit 1) )
)
)

1

- COMMENTS OF THE LONG ISLAND POWER AUTHORITY
| IN RESPONSE TO THE COMMISSION'S OCTOBER 3, 1990_ ORDER

1

: 1
'

By order dated October 3, 1990, the Nuclear

| Regulatory' Commission (" Commission" or "NRC") requested its |
|
; Staff and the Long Ih ad Lighting company ("LILCO") to j

L I
'

address certain arguments raised in petitions filed by the
L

; Shoreham-Wading River Central School District ("SWRCSD") and
|'

Scientists and Engineers for Secure Energy, Inc. ("SE2"), |
r

collectively referred to herein as " petitioners."1 To

further assist the commission in addressing the referenced

arguments, these comments are submitted by the Long Island H
g

1

Power Authority ("LIPA"), a municipal corporation and |

political subdivision of the State of New York.

8SWRCSD's Comment on Proposed No Significant Hazards
Consideration and Petition for Leave to Intervene and
Request for Prior Hearing (filed Sept. 20, 1990) ("SWRCSD
Pet."); SE2's Comment on Proposed No Significant Hazards
Consideration.and Petition for Leave to Intervene and
Request for Prior Hearing (filed Sept. 20, 1990) ("SE2'
Pet.").
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| I. 3&CEGROUND kND INTEREST OF.LXP&.

The SWRCSD and SE2 petitions relate to LILCO's

January 5, 3990 application for amendment of License No.
NPF-82 to the status of a Defueled Facility Operating

License ("DFOL"). LILCO has agreed that its application

may, at the discretion of the NRC, be treated instead a'J one

seeking a Possession only License (" POL").*

() LIPA has a strong interest in this matter because,

on June 28, 1990, together with LILCo as the present

licensee, LIPA filed a license-amendment ar' , wion to

authorize transfer of the Shoreham Nucle- swer Station

("Shoreham") from LILCO to LIPA, under !OL or other non-

operating license. (Ema Joint Application of LILCo and LIPA

for License Amendment to Authorize Transfer of Shoreham

("LILCO/LIPA App.") at 2 & n.3.) As the prospective

successor licensee for Shoreham, LIPA objects to unwarranted

delay in the NRC's consideration of LILCO's January 5, 1990

submittal.

The basic factual background is not in dispute.

As. petitioners note, LILCo has agreed never again to operate

' Egg Letter from Stewart W. Brown, NRC, to John D.
Leonard, Jr. , LILCO, dated July 13, 1990 (LILCO has advised
that its " January 5, 1990 submittal may be treated by the
NRC, at the NRC's discretion, either as a request for a POL
or a request for a defueled-operating license").

2
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Shoreham and to transfer the plant to LIPA for decommission- ,|

1

ing as a nuclear facility. (SWRCSD Pet. at 4; SE2 Pet. at

4.) This state of affairs is reflected in agreerints,

involving LILCO, the State of New York, LIPA, and the New l

York Power Authority and represents the considered policy of J

the State of New York. Egg LILCO/LIPA App. at 3-6; citizens

for an Orderly Enerav Poliev. Inc. v. Cuomo, 559 N.Y.S.2d j

381, 392 (App. Div. 1990) (the New York State Legislature |

has carried out "the policy decisionmaking and balancing of

[]} ecological / social / economic costs and benefits . . as to.
i

the fundamental decisions to acquire and close shoreham").. I

In. furtherance of those agreements, LILCO's January 5, 1990 |

submittal sought to amend License No. NPF-82 to a non-

( operating status in order to reduce costs to the benefit of )
' 1

; its ratepayers pending transfer and decommissioning. |

|
|

|

Petitioners seek to delay conversion of License

No. NPT-82 to a non-operating status by alleging that action

()t

favorable to LILCO at this time would be in violation of 10

C.F.R. 5 50.82 and the National Environmental Policy Act of )

1969 ("NEPA"), 42 U.S.C. I 4321 at agg. (SWRCSD Pet. at 3;

SE2 Pet. at 3.) Petitioners contend (1) that LILCO's |

January 5, 1990 submittal must be interpreted as a request
1

for.a POL, (2) that a POL request "cannot even be con- l

~ sidered" until a decommissioning plan has been " formally ;

proposed and approved" pursuant to 10 C.F.R. I 50.82, and

(3) that such approval must be preceded by preparation of an

3 i
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environmental impact statement ("EIS") reviewing not only

the alternative methods of decommissioning (DECON, SAFSTOR,

and ENTOMB) but also "the alternatives to that disposition

[1.e., decommissioning) including operation or preserva-

tion." (SWRCSD Pet. at 10; SE2 Pet. at 10.) As will be
,

shown below, petitioners' arguments are without foundation.

.

II. TEE DFOL-POL DISTINCTION IS IRRELEVANT TO PETITIONERS'
ARGUMENTS. -

O As noted, LILCO has previously advised the NRC

Staff that its January 5, 1990 submittal may be processed as

either a request for a DFOL or a request for a POL. The

choice made by the NRC is irrelevant to disposition of

petitioners' arguments. Whether the NRC undertakes con-

sideration of a DFOL or a POL, neither 10 C.F.R. I 50.82 nor:
,

! NEPA requires present submission (auch less approval) of a
!

decommissioning plan. Nor does NEPA require consideration

h of the hypothetical alternative of operating Shoreham or

preserving Shoreham for potential future operation as a
,

nuclear power plant.

III. TEE NRO'S DECONNISSIONING RULES DO NOT PERNIT DELAY IN
AMEMEtIM0.RRQBERAM!.A_.IJEEMAL

Petitleners' arguments center on an unsupported

interpretation of the NRC's decommissioning rule, 10 C.F.R.

5 50.82. Petitioners error.eously assert that a POL cannot

4
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be issued until a Shoreham decommissioning plan has been

submitted to and approved by the NRC. As shown below,

however, the NRC's rules clearly permit issuance of a POL

(or a DFOL) now. Petitioners' arguments to the contrary are

predicated upon quotations taken out of context from the

NRC's Supplementary Information in support of the

decommissioning rule. But the NRC's complete statement of

consideration in support of its decommissioning rule belies

petitioners; arguments and shows that approval at this time

of LILCO's January 5, 1990 submittal-is consistent with the

NRC's decommissioni.ng rule.

On its face, 10 C.F.R. I 50.82 says nothing about

the requirements'for issuance of a POL. Rather, that

section simply states that, "within two years following
k permanent cessation of operations," a licensee must " apply

to the Commission for authority to surrender (its) license

voluntarily and to decommission the facility." 10 C.F.R.

O- 5 50.82(a). As petitioners concede, LILCO has not yet made

=that submittal, and the submittal is not.yet due. (SWRCSD

Pet. at 4-51 SE2 Pet. at 4-5.)*

Under the regulations, each application to sur-

render and decommission "must be accompanied, or pr rsdad,

'As the NRC has previously been advised (LILCO/LIPA
App. at 9), it is intended that LIPA will file the
decommissioning plan with the NRC and carry out the
decommissioning.

5
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by a proposed decommissioning plan." 10 C.F.R. I 50.82(a).

The " proposed decommissioning plan" must address certain

specified topics, including the licensee's choice between
DECCN, SAFSTOR, and ENTOMB; no information is required in

= the plan as to whether the facility should be operated or

preserved for possible future operation instead of

decommissioned. Esa 14. I 50.82(b)-(d). Section 50.82(e)

provides that an appropriate decommissioning plan "will" be

approved by 'an order authorizing the decommissioning." In

(]) view of the Commission's earlier Generic Environmental

Impact Statement ("GEIS") concerning decommissioning, the

NRC ordinarily will comply with NEPA in approving

decommissioning plans by finding no significant impact via
an environmental assessment rather than by preparing an EIS.

EAR 53 Fed. Reg. 24,018, 24,039 (1988); 10 C.F.R.

5 51.95(b).'

These provisions of the decommissioning rule are

entirely consistent with issuance of a POL, upon a

licensee's request under 10 C.F.R. 55 50.90-50.92, prior to

'Thus, petitioners' frequent assertions that an EIS
will be required for Shoreham's decommissioning (SWRCSD Pet.
at 6, 8, 9, 29; SE2 Pet. at 6, 8, 9, 31) are not accurate.
An EIS would be required for Shoreham's decommissioning only
if an environmental assessment reveals that the impacts from
Shoreham's decommissioning vary significantly from those
considered in the GEIS. EAR 53 Fed. Reg. at 24,039. That
is very unlikely since Shoreham's exceedingly brief period
of operation virtually ensures that the impacts resulting
'from Shoreham's decommissioning will be similar to but far
.less than those considered in the GEIS.

6

.. . ~



__ ~ ._____ _ _ __._ _ _ . _ _ . . _ _. . _ _ _ _ _ . _ _ _ . _ _ . _ _ . _ _ .

. , ,

submission or approval of a decommissioning plan under 10

C.F.R. I 50.82. Notably, petitioners cite nothing in the'

,

Cor. mission's decomsissioning rule itself that requires the

submission of (much less the approval of) a decommissioning

plan prior to issuance of a POL. Rather, petitioners' whole

argument hinges on the notion that the commission so

" interpreted" Section 50.82 in the supplementary Information

accompanying publication of the NRC's decommissioning rule
,

in the Federal Reaister on June 27, 1988. E.g.a 53 Fed. Reg.
'

24,018 (1988); SWRCSD Pet. at 3-4; SE2 Pet. at 3-4. The

portions of the Supplementary Information selectively quoted

by petitionerra are then liberally paraphrased throughout

'

|
petitioners' filingis in an effort to create a wasteful

'

requirement that a decommissioning plan be approved before
p

issuance of a pol.

I Far from supporting petitioners, the supplementary

I Information contradicts their argument. In addressing the
I j'

"[1)icensing scheme for decommissioning" in the Supplemen-

- tary Information, the Commission, before making the observa-

tions relied on by petitioners, states that a POL will

"[nJornally" be issued prior to approval of a decommis-

sioning plan

Normally, an amended Part 50 license authorizing
possession only will be issued erior to the
decommissionina order to confirm the nonoperating ,

status of the plant and to reduce some require-

7
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ments which are important only for operation i

. . . .

|

53 Fed. Reg. at 24,024 (emphasis added). This passage --

which petitioners fail even to mention -- not only rejects

petitioners' position but also expressly acknowledges why

early issuance of POL's is appropriate -- to " confirm" non-g

operating status and to " reduce some requirements." Id.
These are the very reasons for which LILCO has sought

conversion of License No. NPF-82 to a non-operating status.

() The above-quoted passage leaves no doubt that these purposes
|

can appropriately be accomplished without awaiting the

submission or approval of a decommissioning plan.s ;

,

i

Petitioners base their contrary argument on the

quotation of selected portions of the Supplementary )

Information which appear later in the Commission's dis-

cussion. The relevant discussion is quoted in full below, |

|

(]J with underscoring of the two isolated fragments claimed

by petitioners to constitute the NRC's interpretation-

"regarding the type of license in effect during decommis-

sioning." (Eng SWRCSD Pet. at 3-4; SE2 Pet. at 3-4.)

8Indeed, the NRC states that, in these respects, there
'has been "no change from past practice" (53 Fed. Reg. at
24,023), in clear reference to the preexisting practice
under Regulatory Guide 1.86 of allowing a licensee to amend
a license to non-operating status. Regulatory Guide 1.86 is
discussed in further detail below.

*
\

l
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j In response, it should be noted that applia
cation for termination of license occurs at the
time of initiation of decommissioning which may be
many years before actual termination of license is
granted, that decommissioning is carried out 'er
an amended license in accordance with the ', of
a decommissioning order, and that the licer s ise

terminated only after the Commission is satisfied
that decommissioning has been properly cospleted.
Normally, an amended Part 50 license authorizing
possession only will be issued prior to the decom-
missioning order to confirm the nonoperating
status of the plant and to reduce some requ:,re-
ments which are important only for operation prior
to finalization of decommissioning plans. The
authority to possess radioactive materials under
Parts 30, 40, and/or 70, as appropriate, continues
to be incorporated in the modified Part 50

A. license, as it is during operation. Subsequent
U license amendments [ixt2, those following issuance

of a POL) will be issued as appropriate. The.
Commission will follow its_ customary orocedures,
set out in 10 C.F.R. Part 2 of the NRC Rules of
Erastice, in amendina Part 50 licenses to imele-
ment the decommissionina crocess. In the past,
the period of safe storage or that following
entombment has been covered by an amended
" possession-only" Part 50 license which does not
authorize facility operation, with the term
" order" used only in the case of a dismantling
order, due to the more active nature of this stage
of decommissioning. Except for the use of the
term " decommissioning order," there has been no
change from past practice. The term "decommis-
sioning order" is used in lieu of the term

-(])' " dismantling order" because, accordina to the
Amendments. the overall anoroach to decommis-
sionina must now be anoroved shortiv after the and
of operation rather than an amended "nossession-
oniv" Part 50 license beina issued without nians.

for ultimate disnosition.

- 53 Fed. Reg. at 24,024 (emphasis shows entire quotation by

petitioners at SWRCSD Pet. at 3-4; SE2 Pet. at,3-4).'

As can be seen in context, the Supplementary

Information cannot be squared with petitioners' position.

9
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First, petitioners ignore the statement that a POL

"(njornally" will issue prior to approval of a decommis-

sioning plan. Second, the fragments on which petitioners
,

rely relate to the subject of "(s)ubsequent license

amendments" and the choice among decommissioning methods,

not to the circumstances under which POL's will be issued.

Most important, the choice of decommissioning method will be

addressed by a " decommissioning order" issued "(s)ubsequent"

to a POL. It is only issuance of the decommissioning order

that must await submission and approval of a decommissioning

plan, 123 10 C.F.R. i 50.82(e).

Thus, when the Supplementary Information is viewed

in its entirety, the fragments quoted by petitioners clearly

have nothing to do with delaying POL issuance until after a

decommissioning order has been issued. In fact, as the

commission well knows, the decommissioning regulations were

| not amended to delay issuance of POL's but rather to assure

O-l that planning for decommissioning was " timely." 53 Fed.

Reg. at 24,018-19. In that context, the Commission noted

L that a decommissioning order would be " approved shortly

after the end of operation." Id. at 24,024. As shown

above, the Commission did not intend that the practice of

issuing POL's would be altered or that issuance of p POL to

.

10 ,
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confirm non-operation and reduce requirements would be

delayed.'

The discussion of POL's in the Supplementary

Information reflects the Commission's longstanding practice

to grant a POL when a licensee decides to cease reactor

operations permanently. As explained in NRC Regulatory

Guide 1.86 (emphasis added): |

tT When a licensee decides to terminate his
V nuclear reactor operating license, he may, an_a

first sten in the crocess, request that his
operating license be amended to restrict him te
possess but not operate the facility. The
advantage to the licensee of converting to such a
possession-only license is reduced surveillance ,

Once this possession-only jrequirements . . . .

license is :csued, reactor operation is not
permitted. Other activities related to cessation
of operations such as unloading fuel from the i

reactor and placing it in storage (either onsite i

or offsite) may be continued.

;

This procedure has been followed consistently at plants that '

I ) are no longer operating, including commercial reactors such
:

as Indian Point 1, Dresden 1, and La Crosse. And the NRC's
|

p Supplementary Information to the decommissioning rule made

"The supplementary Information also expressly notes
that certain activities related to plant closure and
decommissioning -- including decontamination and minor
component disassembly -- can be carried out pursuant to 10
c.F.R. 5 50.59 prior.to adoption of a' decommissioning order.
53 Fed. Reg. at 24,025-26. This acknowledgement by the
commission is inconsistent with petitioners' position that
all post-operation activities must be frozen pending
submission and approval of a decommissioning plan.

11
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clear that "[e)xcept for the use of the term 'decommis-

sioning order,' there has been no change in past practice."

53 Ted. Reg. at 24,024. The positions taken here by

petitioners are inconsistent with this past practice, as

well as with the clear guidance of the Supplementary

Information.
!

IV. NEPA DOES NOT PERMIT DELAY IN ISSUANCE OF A NON-
OPERATING LICENSE.

|

() In connection with their argument based on

10 C.T.R. I 50.82, petitioners also allege that the NRC's

approval of a POL or a DFOL at this time would violate NEPA.
,

| Petitioners-contend that, in connection with its eventual

decommissioning order, the NRC must consider "the impacts !

of, and alternatives to, not oniv the ' decommissioning plan'

. but also the overall decision whether to allow |
. .

1

decommissioning of the plant." (SWRCSD Pet. at 9; SE2 Pet.

at 9 (emphasis added).) Petitioners further argue that{}
issuing a' POL (or presumably a DFOL) without consideration

of whether to " allow" decommissioning would improperly

segment HEPA review. (SWRCSD Pet. at 9-10; SE2 Pet. at 9-

10.) The underlying assusptio'a of petitioners' argument is

that the NRC has authority to require Shoreham to operate

(or to stand by for operation) and thus that a NEPA analysis

of Shoreham's operation or preservation for future operation

is required under the rubric of " reasonable alternatives."

,

12
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The discussion in Part III above rebuts peti-

tioners' NEPA argument as well. Since a POL (or a DFOL) may

issue in advance of the decommissioning order contemplated

by 10 C.F.R. I 50.82, issuance obviously need not await the

NEPA consideration relevant to a decommissioning order under

10 C.F.R. $ 51.53(b) of the Commission's rules. The
,

discussion below further demonstrates that is'suance of a POL

(or a DFOL) at this time is entirely consistent with NEPA

principles. This subject also has been addressed more fully i

in the attached May 16, 1990 Memorandum previously submitted

to the NRC by LIPA ("LIPA Memorandum").

An agency's NEPA duties and obligations are

limited to considering the impacts resulting from " major

Federal actions" that "significantly affect () the quality of

the human-environment." 42 U.S.C. I 4332(2) (c) . However,

| an agency is without authority to consider alternatives to,

I]|

|
or' impacts of, actions that do not constitute " Federal

I

actions." (LIPA Memorandum at 10-12.) The decision to

close Shoreham as a nuclear power plant was not a Federal

action at all. Rather, it was a decision made by the plant

owner (LILCO) and New York State government authorities.

There'was no federal component to the action and, contrary

to petitioners' arguments, the Commission has no say in

whether to " allow" this decision. (LIPA Memorandum at 9-

13
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10.)' Since the decision not to operate shoreham was not a
'

" Federal action," the NRC cannot consider as an alternative

to that decision the hypothetical possibility that Shoreham

could be operated (or preserved for possible future opera-

tion) or the effects of possible replacement generating

facilities. (LIPA Memorandum at 13-20.)

Given the foregoing fundamental principles, there

also can be no improper segmentation of NEPA review by

issuance of a POL (or a DFOL) prior to the Commission's

O approval of a decommissioning plan. It is well established

that separate environmental review of e2quential " actions"

is appropriate where each agency action is discrete, has

independent utility, and does not foreclose the opportunity

to consider cognizable alternatives to related actions.

LILCO's request for conversion of License No. NPT-82 to a

non-operating status, whether as a POL or a DFOL, seeks a ,

discrete approval that plainly has independent utility -- to

) confirm non-operating status and reduce requirements -- and ;

that has long been a part of NRC practice. Issuance of a

POL or a DFOL will not foreclose any alternative cognizabl9

in the NRC'r subsequent consideration of decommissioning

issues pursuant to 10 C.F.R. i 50.82, 121x, the choice among

'Indeed, the Commission has expressly acknowledged its
inability to override a licensee's no-operation decision,
stating that "[t]he decision as to whether a [ plant will be)
shutdown . is, of course, the licensee's." 50 Fed. Reg.. .

5600, 5605 (1985); 111 1112 49 Fed. Reg. 9352, 9356 (1984).

14
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* .

i

decommissioning methods. Thus, amendment of the Shoreham

license to a non-operating status cannot be delayed pending

! NEPA review of the decommissioning plan. (LIPA Memorandum

! at 20-23.)

!

_

In summary, petitioners seek to expand NEPA review j

E
at the decommissioning-order stage to matters that are not

,

cognizable and then to freeze earlier steps by claims of

impermissible segmentation. These arguments cannot be

sustained. The environmental implications of the requested

' 'O federal action -- amendment of the Shoreham license to a !

| non-operating status -- are insignificant. Amending LILCo's
| ?

license as requested in the January 5, 1990 LILCO submittal |
L i

i either qualifies for a categorical exclusion under the |
|
lagency's NEPA regulations or can be supported by way of a no

significant impact determination based on an environmental

iassessment. (LIPA Memorandum at 23-25.)

O

u

|
L

:-

|

15
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|

CONCLUSIQM

For the foregoing reasons, LIPA respectfully urges
,

'

that petitioners' arguments be rejected and that License No.

NPF-82 promptly be amended to a POL or a DFOL status.

Restectfully submitted,

A 4-u

Stanley B. Klimberg W1111a6 Y. Coleman,,ff.
Executive Director and Carl R. Schenker, fr.

General Counsel O'Melveny & Myers
Long Island Power Authority 555 13th Street, N.W.

(] 200 Garden City Plaza Washingten, D.C. 20004
Garden City, New York 11530 (202) 383-5360
(516) 742-2200

Nicholas S. Reynolds
David A. Repka
Winston & Strawn
1400 L Street, N.W.
Washington, D.C. 20005
(202)-371-5726

i Counsel for the Long
Island Power Authority'

L ,

E October 12, 1990 |

O
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|
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MEM0RANDUM

May 16, 1990

NEPA ISSUES RELATED_TO 8HOREKAM CLOSURE AND DECOMMISSIONING

I. INTRODUCTIOM

The Long Island Lighting Company (LILCO) presently

holds a racility Operating License issued by the Nuclear

O Regulatory Commission (NRC) for the Shoreham Huclear Power

Station (Shoreham). However, pursuant to agreements de-

scribed below, LILCO will not operate the Shoreham plant and,

af ter NRC approval, will transfer the plant to the Long Island

Power Authority (LIPA) . Like LILCO, LIPA will not,, operate

Shoreham as a nuclear power plant.' Rather, after receipt of

HRC approval, LIPA will decommission Shoreham in accordance

with an approved decommissioning plan. In the period prior

to the transfer of Shoreham to LIPA, LILCO has defueled theQ
plant and has applied for a Defueled operating License.8

1 In discussing _ the operation or non-operation of
Shoreham, this memorandum refers solely to operation or non-
operation as a nuclear power 71 ant. Consistent with its
statutory obligations, LIPA ,,a currently examining the
possible conversion of Shoreham to a natural-gas fired power
plant or other non-nuclear use.

LI140 also has sought various other license amendments*

in the wake of its decision and agreement not to operate
Shoreham. Discussion herein regarding the application for a
Defueled operating License would be equally applicable to
LILCO's other pending license amendment appl:, cations.

,

c

,,
.
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NRC 3ctions are subject to the procedural require-' .

monts of the National Environmental Policy Act (NEPA), 42

.U.S.C. I 4321 31 a?A. It has been suggested that NEPA

requires the NRC, in licensing activities involving Shoreham,
to consider the alternative of Shoreham operation, to consider

the environmental impacts of constructing and operating new

power plants to replace Shoreham, and to defer all licensing
activities pending NEPA review of a proposed decommissioning

,

plan. LIPA submits this memorandum to demonstrate that there

is no support in the Atomic Energy Act, 42 0.5.C. 5 2011 31

or NEPA for any of these positions.3.gg.,

c.

11. stno8ARY OF ISSUE 8 kND ANSW2RS

A. Is the decision not to operate Shoreham subject

to NEPA review by the NRC7

No. NEPA applies only to " federal actions." The

decision not to operate Shoreham was not a federal action.

. O Rather, that decision was made av the plant owner (tItCo)..and

New York State government authorities, and no federal approval

was required. Accordingly, there is no NEPA authority to

review the decision not to operate Shoreham. Instead, the

NRC's NEPA authority. is limited to reviewing the environmental

issues- intrinsic to the specific applications for license

amendments which follow the non-federal decision not to
operate the plant (" follow-on applications") -- aA, applica-

.

|

2
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tions for a Defueled operating License, for liconco transfor,
i

or for approval of a decommissioning plan. j

l

B. Is operation of Shoreham a cognizable "alterna-
,

tive" for purposes of any NEPA review to be conducted in i

connection with the follow-on applications?

No, for two independent reasons. First, NEPA j

empowers the NRC to consider alternatives only to actions

proposed for its approval. As discussed above, the decision

not to operate Shoreham was made by non-federal decisionmak-

Attornatives to th<t decision are outside the scope ofO ers.
,

NEPA review of follow-on applications. The NRC's NEPA

I authority to consider alternatives in the context of such
applications is confined to reasonable alternative means tol'

accomplish- the objective of the application in question,i

|

operation of Shoreham is not a reasonable alternative means
to achieve the objectives of follow-on applications for a
Defueled operating License, for license transfer, or for.

(] approvat of a decommissioning plan, second, the decision not

-to operate Shoreham reflects the considered policy of the
State of New York and is embodied in binding agreements among

l
LILCo, the state, and LIPA. Both the courts and the NRC have

consistently refused to consider supposed alternatives that
could come'to fruition only after substantia 1 legislative or

i

administrative changes.

1

I
.

1

3 J

|

|
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C. Are the effects of possible replacement

generating f acilities, built-in lieu of Shoreham, within the
scope of any NEPA review to be conducted in connection wit?.

l-i the follow-on applications?
r

No, for two independent reasons. First, NEPA

empowers the NRC to consider the environmental impacts only
I

of actions proposed for its approval. Here, any need for

replacement plants would be' caused by the non-federal decision

not .to operate Shoreham, not by any NRC decision that will be
follow-on applications for a Defueled operatingmade as to-

:o- License, for license transfer, or for approval of a decommis-
.

'

Second, NEPA does not require assessment ofsioning plan.

The direct and indirecthypothetical or speculative impace
effects of any replacement facilities can only be considered

in thein a meaningful way (and will in fact be considered)''

would causecontext of future proposals for projects that

'those impacts.

$' Under NEPA precedents regarding " segmentation,"O.-

must all NRC action as to the follow-on applications await

HEPA review of a decommissioning plan?

No.. The " rule against segmentation" is intended to

ensure that interrelated " federal' actions," the overall effectu

of which is environmentally significant, not be fractionalized

into less significant actions to avoid NEPA review. As-

discussed above, environmental alternatives and impacts
'

related to the non-federal decision not to operate Shoreham

4 1
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are -outside the scope of NEPA review of follow-on applica-

tions. Thus, NEPA review of such applications will not be

improperly segmenced if those applications are reviewed

separately and sequentially. Taken in isolation or collec-

tively, the follow-on licensing activities that have been or
the " federal

|
will be brought to the NRC for approval --

are not environmentally'

.

action" relevant under NEPA --

i significant. Each of-the follow-on _ applications that will

ripen prior tc NEPA review of decor.nissioning -- the Defueled

operating License application and a license _ transfer applica--

involves segregable issues and has independenttion --

utility. Moreover, any NRC approvals on such matters will not

foreclose in any way the NRC's later NEPA -review of LIPA's

decommissioning plan. It is thus entirely consistent with

NEPA precedents for the NRC to review such- matters on an-

independent basis.

III. BACRGROUND

e
_ A. One Decision Not to coerate Shoreham-

The Shorehan facility was a_ source of controversy

and litigation in New York. State for'many years. Ultimately,

the New York State Legislature in 1986 enacted the Long Island

Power Authority Act.8 The Legislature found that rising

New York Public Authorities Law $ 1020 91 112*

(McKinney Supp.-1990).
1
|

5
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electricity costs on Long Island and the related controversy.,. .

over Shoreham were having serious economic impacts on the

State, Long Island, and its residents and that an and to the !

t

controversy was necessary. The Legislature thus created LIPA,

a corporate municipal instrumentality and political
,

subdivision of the State, and granted it authority to acquire

all or a portion of' LILCo's assets or securities. In the
4

event of a LIPA acquisition of Shoreham, the LIPA Act
,

prohibits LIPA from operating Shoreham as a nuclear power

.

facility and mandates that LIPA close and decommission the-

plant. N.Y. Pub. Auth. Law 55 1020-h(9), 1020-t.

- !

After extensive negotiations in 1988 and 1989, the

controversy over Shoreham was, settled by an agreement betweenl

the State and LILCO dated February 28, 1989. Yhe 1989

Settlement Agreement has now become . fully offactive and
|

.

. legally binding. It specifically provides that. LILCO "will-
i

not operate'Shoreham pursuant to any authorization-to operate-

Shoreham that may or has been.. granted by .the Nuclear'

Regulatory Commission" and, upon'NRC approval,.will transfer
. .

Shoreham to,LIPA.' LILCO's obligation not'to operate Shoreham

was further confirmed in a subsequent Asset Transfer Agreement

between: LILCO and LIPA.s In Opinion No. 89-9, issued April

Settlement Agreement-LILCo Issues, February 28, 1989,'

at 2.- ,

The Amended and Restated Asset Transfer Agreement*

dated April 14, 1989 also commits LILCO to work cooperatively
with.LIPA in connection with the transfer of Shoreham to LIPA(continued...)

6
t
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13, -1989, . -the Public Service Commission of New York State~

approved the 1989 Settlement Agreement and the Asset Transfer

Agreement. Re Lena Island Liahtina Co. , 101 P.U.R. 4th 81

(1989).
.

B. Antiginated Licensina Actions

LILCO has permanently ceased to - operate Shoreham,
_

pursuant to binding agreements entered into with the State and-

-LILCO and LIPA are now obliged to work together onLIPA.

' h) follow-on matters, looking ultimately to radiological decon-
-

Without
tamination and termination of Shoreham's NRC license.
committing to all specific steps that may be taken, it can be
assumed that LILCO .and LIPA will -seek several sept rate NRC

approvals subsequent to the decision not to operate-the plant.-

LILCo, for example, has already sought amendment of Shoreham's'

license.to;a defueled operating status, such that LILCo is

authorized . to " possess, use, but not operate" Shoreham.'

g- LILCo and - LIPA anticipate submitting an application ,for
E.

-

-authorization to transfer such Defueled- operating -License,-

upon or after issuance, to LIPA. - In accordance with the.NRC's

-
decommissioning rule (10 C.F.A 5 50.82),.LIPA will also

.

s(... continued)and in connection with the plant's decommissioning. In

addition, ' LILCo is obliged to pay for all Shoreham-related
costs. incurred by LIPA in connection with the license trans-
fer, maintenance, and decommissioning of-Shoreham.

' SNRC-1664, Letter.from W.E. Steiger, Jr., LILCO, to
1990.- NRC (Document Control Desk), dated January 5,

7
!
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submit for NRC approval a docomnicoloning plan, along with an
,,

application to terminate the Shoreham license.' Part IV below

disc'usses the application of NEPA to these licensing actions.
6

IV. DISCU88ZON

,

Section 102 of NEPA, 42 U.S.C. I 4332, establishes'

I

I the basic requirement that federal agencies prepara an,

t o
environmental impact statement (EIS) for " major federal" ,

actions," including licensing decisions, that "significantly

f
- affect ()-the quality of-the human environment." 42 U.S.C. l'

4 332 (2) (c) . Several issues have ' been raised concerning the
s

application of-NEPA to follow-on licensing activity involving1/

Shoreham:' (1) .whether the NRC's environmental review may or

must consider the' supposed " alternative" of operating Shoreham

notwithstanding tho'1989 Settlement Agreement and the' Asset

-Transfer Agreement; (2) whether such review .may or must'
-:

1. evaluate the environmental impacts of alternative-generating

facilities that might eventually be built in lieu of shorehamtf.

.

['
~ and - (3) whethor the NRC may :or must withhold any follow-on .

b licensing approvals until the agency has completed environmen-

tal: review of a decommissioning plan.- These specific issues

- will be. addressed separately in' sections B, C, and D below. j

Before turning'to those separate questions, however, Section

,

LIPA already has prepared and submitted through LILCO'
a Decommissioning Report concerning Shoreham. 3,13 SNRC-1713,
Letter from W.E. Steiger, Jr. , LILCO to NRC (Document Control
Desk), dated' April 16, 1990.

|

8
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' A firot conoidoro cortain fundamontal NEPA principloo that-

' bear on'all three of the above-referenced issues.
<

A.. The Decision Not to operate Shoreham Involved No " Federal
Action" And Hence Can Occasion No NEPA Activity.

'"

L

The NEPA authority.and duties.of federal agencies

attach only to "toderal actions" proposed to or by the agency.
:

42 U.S.C. I 4332 (2)(C) . Where " federal action" is lacking,

- there is no NEPA authority. Sam, 3&, Edwards v. First Ban)g

of Dundee, 534 F.2d 1242, 1245-46 (7th Cir. 1976). This

- fundamental principle ' is of great importance here because ,

j

there hac not beer and will not be any " federal action"
i s

associated with f.he. decision not to operate Shoreham. Hence,
k

the NRC bc= na NEPA authority to study alternatives or impacts

related to that decisior.. Instead, the agency is empowered

to consider only alternatives - to, and impacts of, specific

..

follow-on applications brought to the NRC for approval.

i

'The.-decis' ion not to. operate Shoreham was not a-'

:

:
' federal decision.- It was made by the. plant owner and New York|

.

L

b State government authorities. Moreover,.the parties to that~

i. non-federal decision were not required to obtain federal-''

In this' iapproval of the decision not to operate Shoreham.
<

L - connection, -it is clear that, under the Atomic Energy Act, the
*

,
.-

'

NRC is.without authority to review or reverse a no-operatien- .)L
o. 1
.

-decision. In Pacific Gas & Electric Co. v. State Enercy ;

!

' Resources Conservation & Develoement Comm'n, 461 U.S. 190,

9

1
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218-19 (1983), for example, the Supreme Court stated that the
,

*

NRC "does not and could not compel a utility to develop a

nuclear plant." Plainly, if the NRC cannot compel construc-

tion, the agency likewise cannot compel operation.' The NRC

has acknowledged its inability to override a. liceni.ee's no-

operation decision, stating that "(t]he decision as to whether
,

is, of course, the licens-a (plant will be) shutdown . . .

ee's." 50 Fed. Reg. 5600, 5605 (1985); gig glig 49 Fed. Reg.

9352, 9356 (1984).

Since the decision not to operate Shoreham was not
.

a federal action, that decision triggers no NEPA authority or

obligations. 3.33 Winnebaao Tribe of Nebraska v. Rav, 621 F.2d

269, 272-73 (8th : Cir. ) , cert. denied, 449 U.S. 836 (198 0 ) -.

NEPA does not make federal agencies into environmental..,

ombudsmen. It is a procedural statute that applies if, but
only.if, a substantive statute defines a " federal action,"-
including licensing activities, having environmental impacts.

Natural Resources Defense Council' Inc. (NRDC) v. EPA, 822h .g33

F.2d 104; 129-(D.C. Cir. 1987). Moreover, NEPA "as_a proce-

dural device, does not work a broadening of the _ agency's

substantive powers." Id. Consistent with_these principles,
,

the courts have held that NEPA's applicability to downstream

* The only exception would arise if Congress had -declared
a state of war or. national emergency and the NRC found that
the common defense and security required issuance of an order42 U.S.C.requiring a licensee to operate a nuclear plant.-1

I 2'.38; 333 glag id. Il 2236, 2238 (in defined circumstances
and upon paying compensation, the NRC itself may operate plant
for which the license has been revoked).

|
'
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" federal actions" (here the follow-on licensing activities at I
'

|

Shorehan) does not allow federal agency NEPA review of

upstream non-federal decisions (here the decision not to |

operate shoreham). ,

I,

Particularly relevant here are the decisions in NRDC
L

v. EPA and Edwards v. First Bank of Dundee. In NRDC v. EPA,
l

the EPA, citing its NEPA authority over applications for

L discharge permits under the Clean Water Act, sought to ban
construction of industrial plants needing discharge permits'

-

.

for operation, pending an environmental review of alternatives-

to, and- impacts of, construction of such plants. In that

case, the upstream non-federal activity was construction of
'an industrial plant; the downetrem " federal action" was the

EPA's jurisdiction over discharge permits needed td'coerate

the plant. The .D.C. Circuit held squarely that NEPA's

application to the downstream " federal action" concerning
!,

discharge permits did ngt authorize the EPA to conduct a NEPA

OL revie. f atternatives to, or impacts of, the upstream non--

federal decisions concerning whether and where the plant

should be built. 822 F.2d'at 129 & n.25, 131 n.27.'l

,

l
L

-

.''.The court emphasized'that NEPA review of applicationsL J

.for< discharge permits was limited to securing environmental-:information on alternatives to, and effects of, the specific
" proposal" 'which was subject to " federal action" -- that a822 F.2d at'129 & n.25. The. ,discharge permit should issue.
court specifically held that the environmental effects of the q

non-federal construction decision were not effects of:the
,

discharge-permit application. Id. at 131 n.27.
l

l

11 |
l-
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i' Similar reasoning was followed in Edwards v. First
,

Bank of Dundee, where it was claimed that NEPA applied to

demolition of a building. There the upstream non-federal

decision involved demolition of a building by a _ bank, and the

downstream " federal action" involved statutorily required FDIC

approval for the bank to relocate its headquarters in a new
building to be constructed on the demolition site. Again,.the

! court ruled that NEPA's application to the downstream " federal

action" concerning relocation did not allow NEPA study of the

-upstream non-federal decision to- demolish the existing

O structure. >>4 r.2a et 124s-46.

p
The same' principle applies here. Under the Atomic

Energy-Act, the decision not to operate Shoreham is left in'

non-federal hands.. The applicability of NEPA to downstream

'NRC licensing activities.does not allow the'NRC to study the

' alternatives to,_ or im' pacts of, 'the upstream non-federal =|

decision not to operate Shoreham. Rather, the NRC's. authority

. ;Ql and. duties'under-NEPA ar2 confined to alternatives to,,,and

i.
impacts of, the specific applications brought before the

;" -agency. ror Shoreham, these include.the applications for a

Defueled operating License, for license transfer, and for ;

approval of - a decommissioning plan. These matters are i

considered in further detail in Sections 8 and C below.
L

i

12 ,

L
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-B. -The Hypothetical Possibility of operating Shoreham Is Not
a Coanizable Altecnative Under NEPA.

Under NSPA, an EIS aust include an evaluation ' of

" alternatives to the proposed action." 42 U.S.C. 5 4332(2)-

(C) (iii) . The issue here is whether the NRC may or must

consider ooeration of Shoreham as an " alternative" to issuing

a Defueled operating License, granting license transfer, or

approving a decommissioning plan. Under applicable precedent,

it is clear that operation of Shoreham is. not a cognizable
-

I
" alternative" in connection with such licensing activitias.

The first reason for this conclusion arises directly
.

:from the non-federal nature of the decision not to operate
shoreham. . As =already discussed, the requirements for environ-'

.

Laental study under NEPA do not extend to non-federal ' deci-

sions,;much less to possible alternatives to such decisions.

NRDC v. EPA, -822 F.2d at 129; Edwards v. First Bank of Dundee,

-534'F.2d at'1245-46. Stated otherwise, an agency's authority
j

under'NEPA is " limited to .:.-securing the . information
.

pertinent" -to the specific " proposals" over which it has
jurisdiction. NRDC'v. EPA, 822 F.2d' at 129 & - n.25. There

will be no LILCO or LIPA " proposal" to operate Shoreham. To

the contrary, LILCO and 'LIPA are each bound agi to operate

.Shoreham.. And operation , of Shoreham is noti an alternative

means : of. af factuating applications for a Defueled operating

License, .for license transfer, .or for approval of a

decommissioning plan. Egg Process Gas Consumers Groue v.

13
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I Decartment of' Aariculture, 694 F.2d 728, 769 (1981), modified

on rehearina en banc, 694 F.2d 778 (D.C. Cir. 1982), cert. |

denied, 461 U.S. 905 (1983)- ("The range of alternatives need

not extend beyond th(o]se reasonably related to the purposes

of.the project"). Accordingly, the hypothetical possibility |
:

of _ Shoreham operation is not within the scope of the NRC's
;

environmental review of follow-on applications."

At most, in this context, the NRC's environmental

review may need to include the alternative of "no action," as
,

opposed to -issuance of requested approvals. Egg, e.g., Rankin

.v. Coleman,-394 F. Supp. 647, 658-59 (E.D. N.C. 1975). But

_ operation-of Shoreham is not the "no action" alternative toi

L issuing a Defueled operating. License,' granting- license
1

ltransfer, or approving a decommissioning plan. Instead', the

! "no action" alternative would be to continue Shoreham indefi-
! - nitelyLin its present shutdown condition, under the present'

license. and under LILCO ownership, with no plan for decommis-

sioning.- The NRC,-however, has already rejected the notion-

a

This point may_be illustrated-with-reference to the"
NRC's review of a Shoreham decommissioning plan. Requested

.

approval of a- decommissioning plan is not tantamount to
requested approval of non-operation. The proposal before the'

NRC will be for approval of a plan to decontaminate a nuclearE plant at_ which operations have ceased permanently. Tha
: alternatives pertinent to the NRC's-NEPA decisions when that
proposal 'is made will include the choice between DECON, _
SAFSTOR, and ENTOMS. These are the same alternatives that
must be considered with respect to the decommissioning of any
other nuclear power plant, regardless of when in a facility's
life-that decommissioning will occur.

1

14
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that closed plants should continue without decommissioning,

and no: responsible party would' so propose. Egg g 2.4.1 of.e ,
'

' Generic Environmental Impact Statement (GEIS).88

.

A second line of analysis leads independently to
,

the conclusion that the NRC may not consider Shereham opera-

tion as an " alternative" to a request for a Defueled operating

License; for license transfer, or for- approval of a

decommissioning plan. Under NEPA precedent, the "alterna-,

( ' d - federal action are not'. tives" to be considered to propose"

unbounded. In evaluating whether alternatives have been
1. considered ' adequately, the courts are guided-by'a " rule = of'

reason" articulated in NRDC v. Morton, 458 F.2d 827, 834, -837-'

38-(D.C. Cir. 1972):
|- r
|~

. .
, NEPA . was not- meant to require detailed

discussion of the environmental ef fects of "alterna- Htives" , . . .--(that. are) only remote and speculative
possibilities, in view of basic changes required inc

statutes and policies of other agencies -- making
them available,- if at . all, only af ter=. protracted

,O . debate and ittivation not eaninsrutir oo eatiere |
' with the time-frame of the ' needs a to which the |-

1underlying proposal is addressed. 1
<

.

.ggg gig 2 Vermont Yankee Nuclear Power Corn. v. NRDc, 435 U.S.
j

I

[ 519, 551 (1978). This- rule of.. reason as applied' to |M'

consideration of alternatives was specifically. acknowledged1

.by the NRC in its issuance of 10 C.F.R. Part.51 to implement
,

NEPA. Egg 49 Fed. Reg. 9352, 9355-56 (1984).
,

'" NUREG-0586, ." Final Generic Environmental Impact <

Statement on Decommissioning of Nuclear Facilities" (August
1988).

I

L m. ,
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Under this rule of reason, agencies do not consider

' alternatives which could only be implemented after signifi-"

city ofcant changes in government policy or legislation.'"

New' York v. Deoartment of Transportation, 715 F. 2d 7 32, 743

1055 (1984). 333(2d Cir. 1983), acceal dismissed, 465 U.S.
also ' Public Service Co. of New Hamoshire (Seabrook Station,

Units 1 and 2), ALAB-471, 7 NRC 477,'486 (1978) (rule of
r

reason eliminates consideration of alternative site involving
i

legal obstacles to construction). By force of the 1989

LILCo
$ Settlement Agreement and the Asset Transfer Agreement,

is legally bound not to operate Shoreham. Thus, operation of

;

the | plant is not even a " remote and speculative

possibilit[y)." Morton, 458 F.2d'at 838. The clear policy

of New York State against operating Shoreham rules out
consideration of that potential alternative. 333 cid of New

L

IgIh , .715 - F . 2d at - 7 4 3. The Supreme Court has stated that

"[t)o make an impset statement something more than an exercise
|

.in frivolous boilerplate t.Le concept of alternatives- must -be '

& bounded by some notion of feasibility." Vermont Yankee, 435

U.S. at.551 (emphasis added).in

!

Supporting the conclusion that the NRC is not entitled18 '

: to consider Shoreham operation as an " alternative" is the NRC'.

Staff's own prior practice with respect to the Humboldt Bay ;
'

facility. The licensee in that case opted to discontinue'
operation of the plant and to decommission it prior to the end

In the Draft Environmental Statementof its; useful life.
(DES) issued in April 1986'(note that this was well before the
issuance of the GEIS), the Staff gave no attention : to the
" alternative" of. restarting the plant. The Staff ~ accepted-
that "(f)acility restart is not a viable alternative because
the licensee has concluded that-the restart of Humboldt' Bay
Unit 3 is economically unattractive." DES at 4-1. The Staff
did not evaluate the environmental costs and benefits of a(continued...)

:

16
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C.: Tho Environnont01 Impacts, of Replacement Generating
Facilities Are Not Subiect to NRC NEPA Review.

-

Closely related to the question of alternatives is

the question whether t;.e NRC's NEPA review of follow-on

applications may or must address the environmental impacts of

new ' generating facilities that might be built in lieu of

Shoreham. The answer is clearly "no."

Again, the first reoson for this conclusion flows

directly from the non-federal nature of the decision not to

operate Shoreham. It is that fundamental non-federal deci-
sion, not any follow-on NRC licensing actions, that' would lead

to any need for replacement power sources. Resolution of,

follow-on applications by the NRC simply will not contribute,

one way or the other, to any greater or lesser impacts of
hypothetical replacement power. In these circumstances, the

.

NRC's NEPA authority and duties do not extend to the study of
possible-impacts of replacement power.

g ..

NEPA authority is limited to addressing questions
concerning the environmental impact of the specific "propos-,

als" brought before a federal agency'(here, for example, the -
impacts of various alternatives for decontaminating the

facility). Egg NRDC v. EPA, 822 F.2d at 129 & n.25; state of

Alaska v. Andrus, 429 F. Supp. 958 (D. Alaska 1977), aff'd,
.

'"('... continued)
restart alternative. There is no valid reason to treat the
Shoreham case differently.

17
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|$f 11 F.2d 537 (9th Cir.1979) i Save the BaV. Inc. v. Cores of
*

u Epaineera,.610 F.2d 322, 326-27 (5th Cir.), cert. denied, 449

U.S. 900 (1980). The environmental effects of upstream non-

federal decisions are neither direct nor indirect effects to
be considered in a federal NEPA review. 5,g,3 NRDC v. EPA, 822

F.2d at 131 n.27 ("the environmental effects of the (non-
federal) construction siting decision cannot be deemed to be

either direct or indirect effects of EPA's (subsequent)

issuance of a discharge permit").

There is a second and independent reason why

replacement power impacts are not within the scope of any NEPA

review to be conducted as to follow-on applications. Under

the regulations promulgated by the Council on Environmental
.

Quality (CEQ) to implement NEPA, indirect affacts to be

considered -in an environmental review include only those

ef fects - which are " reasonably foreseeable." 40 C.F.R. I

1508.8(b) (1988)- (emphasis added); agA A112 State v. Andrus,

- . 483- F. Supp. 255, 260 (D.N.D.1980) 1 Northern States Power' Co.

|(Prairie Island -Nuclear Generating Plant, Units 1 and 2) ,
ALAB-455,' 7 NRC 41, 48 (1978) (under NEPA, "the er.vironmental

assessment of a particular proposed Federal a'.: tion . . . may

be-. confined to that action together with . inter alig, its
unavoidable consequences") (emphasis in original) . Such cases

indicate that environmental impacts that- cannot yet be

- described with any specificity are outside the scope of NEPA.

3,gg Sierra Club v. Marsh, 769 F.2d 868, 878 (1st Cir. 1985).

The rationale for this rule of reason is that an environmental

18
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analysis: is not necooscry or aceningful until a project is-

concretely defined..

Apart from the fact that no " federal action" will.
cause a need for replacement power, the possible need for and

offacts of replacement power on Long Island are not presently

ascertainable. It cannot now be known when . and in what

quantities such power might be needed. Moreover, the impacts

of replacement facilities will depend upon the size, type, and
: manner of operation of any proposed facilities, as well as the

;h location of those facilities. In the absence of any specific

proposals for. replacement facilities,. so many contingencies
-now. exist' that any discussion of these possible impacts would

be more akin to s' peculation than to analysis.
.

Moreover, before any alternative energy production

f acility is constructed, a detailed environmental review will.

-be prepared under the New York State: Environmental Quality..

Review Act" ahi other applicable laws. This review will-j~s

consider the' need for the facility, the reasonable alterna-

tives,. and any adver;se environmental impacts. The review will

be circulated for appropriate State / local review. Therefore,:
.

the construction of an alternative energy source does not have
Into be. analysed now to preserve decisionmaker flexibility.

sua, the - impacts of the construction of alternative power.
sources to replace the Shoreham nuclear plant are outside the

" N.Y. Enytl. Conserv. 5 8-0101 21 ma2. (McKinney 1984).
.

19
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scope of.NEPA review'of follow-on matters brought before the'

.

NRC for approval.

D. NEPA Does Not Require All Licensing Actions to Await
Environmental Review of a Decommissionina Plan.

I:
l- The . foregoing sections demonstrate that NRC NEPA1-

review of follow-on applications cannot include consideration

of alternatives to, or impacts of, the non-federal decision
p'

Instead, the NRC's NEPA review is
I

not to operate Shoreham.

to focus on the environmental information pertinent to

specific _ applications before the agency. Assuming that NEPA

: review will be limited to its proper scope, it remains to be
considered whether NEPA requires all follow-on licensing
. activities to be deferred pending environmental review of a.

proposed decommissioning' plan. If such a course were-n

followed, t.here could be' considerable delay -- at great cost

-- in acting upon the Defueled operating License application,

. the license transfer application, or.any other approval sought
O3 'before completion of the NEPA review of a decommissioning

i

1 However, NEs)A precedents and'NRC-practice make' clear' '

plan.-

that any such delays would be entirely unwarranted. |

<

1

Under NEPA, an agency may not divide up a large - 1

1 " federal action" into smaller parts, each individually with
'

.

.

:

minimal' environmental impacts,. to avoid the need for environ-
L ,

p mental review of. the entire federal action. This is called-

the " rule against segmentation." Impermissible segmentation.
;

.

20
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occurs when the agency defines a project too narrowly for

purposes of appropriate environmental anal'yses. S.ta city of

West chicaco Ill'. v. NRC, 701 F.2d 632, 650 (7th Cir. 1983)t
L

3.13'also Scientists' Institute - for Public Information. Inc.
v. AEC, 481 F.2d 1079 (D.C. Cir. 1973).

!

l' But the " rule against segmentation for EIS purposes |

(

1s not an imperative to be applied in every case." Sierra

club v. Q'.11away, 499 F.2d 982, 987 (5th Cir. 1974). To the

contrary, the courts have recognized that it is entirely

.O;
proper-for an agency to proceed with one step in a series of
.related steps if the first step is segregable, has independent

utility, and does not foreclose the opportunity to consider
alternatives relevant-to the steps to follow. Egg | Piedmont

.-

Heichts Civic club. Inc. v. Moreland, 637 F.2d 430, 439 (5th

Cir. 1981). ' Consistent with these principles, the NRC and

other federal' agencies regularly consider the environmental _

.

impacts of related agency actions separately and sequentially. |

.
Specifically, where each independent approval will not result

in "any irreversible or : irretrievable commitments to the"
,

remaining' segments,"' agencies do not prepare a complete'EIS-

-- or a more abbreviated environmental assessment (EA) --.for

all' segments .as a prerequisite to the first. U.S. Denartment

of Enerav :(Clinch River Breeder Reactor Plant), CLI-82-23;116

NRC 412, 424 (1982).8' In the case.of Shoreham,: appropriate*

l' Accord Duke Power co. (Amendment to SNM-1773
---

Transportation of Spent Fuel from Oconee Nuclear Station for
Storage at McGuire Nuclear Station), AIAB-651, 14; NRC 307,'

(continued...)

|: s 21
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environmental review of the decommissioning. plan would not be

prejudiced by earlier issuance of a Defueled operating License

or approval of license transfer.
L
|

p

The pending application for a Defueled operating
a
E License and the anticipated license transfer application are

~

segregable from an eventual application for approval of a '

decommissioning plan to decontaminate the plant. There also

. is - indisputable ' . independent utility to such applications

q ( n , to reduce requirements to save money, to effect a

transfer of control), apart from authorization to decommission !

pursuant- to an. ' approved plan. Moreover, issuance of a

Defueled operating License or grant of a license . transfer -

application will leave the NRC unfettered in later evaluating .

the-technical merits of a decommissioning. plan.as It also

-bears' noting that the.NRC has already expressed the view that

action on a possession-only . license should not be delayed
t

|- .

L. "(... continued) <

f ', E 313' (1981)- (NRC: Staff correctly- confined its environmenlal
! .. review to. spent fuel shipments presently before the agencys

'for approval the Staff did not need to address:immediately
that environmental consequences of a brot. der " Cascade ' Plan"-,'
forishipments).,

is The alternatives and consequences related-.to physi-
? ~ cal decontamination of Shoreham_are not in danger of escap-~

'

ing - review or becoming foreclosed ~ by earlier action on a. ,

Defueled' operating License or a license . transfer. The
L = decommissioning plan ' will . identify LIPA's choice from among

the'NRC-approved decommissioning alternatives and will provide.

!LIPA's plans . and procedures- for carrying out the selected
'

alternative, LIn addition, supplemental environmental data-
related to ' decommissioning will be filed at the time o the
- decommissioning plan is filed.- This is clearly contemplated
by NRC regulations.- 333 10 C.F.R. I 51.53(b). Sag R112 P. 14

' n.10 agra.

22 <
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pending review of a decommissioning plan. The agency stated

that an_ operating license will "(njornally" te amended to a

possession-only status prior to finalization of the decommis-

sioning plan, so as "to confirm the nonoperating status of the

plant and to reduce some requirements which are important only

for operation." 53 Fed. Reg. 24018, 24024 (1988).

Therefore, under the Atomic Energy Act and NEPA,

the NRC should consider the environmental effects of each
follow-on application separately, limiting its review to the

LO 1m, aces caused sy that action. Ie remains on1, to discuss

briefly whether an EIS or an EA will be required for follow-

on' applications that have been or will be brought to the NRC. l

; 4-

| For the reasons shown below, the pending and anticipated

follow-on applications require no more than an EA to comply

l with NEPA.

|
|

LILco's' application for a Defueled Operating License ' |

u O. invo1ves no conseeuences not ereviousir considered in the fui1 |

EIS ' for the shoreham operating license. Moreover, as already

|: .noted, the--NRC - has stated that a possession-only license |

L merely " confirm (s) the nonoperating status'of the plant and
L

. . . reduce (s) some requirements which are important only for

operation." 53 Fed. Reg. 24018, 24024.(1988)'. Applying the

NRC's own regulations to the Defueled Operating License

I' application, an EA would be prepared .in accordance with 10
,

l

E
;

L .!
- - -
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C.F.R.Lil 51.30-51.35, leading to a finding of ao significant

impact.1'
;

It is also clear that an amen &nent authorizing

transfer of Shoreham to LIPA, especially in a reon-operating

status and in view of LIPA's statutory duty not to operate .

Shoreham, does not involve environmental consequences. An i

ownership change is strictly an administrative change with no

physical, impacts at the Shoreham site. The NRC has typically
1

issued amendments of this variety based upon an EA and a |

O
'

finding of no significant environmental impact. 13.3, n,'=

54 Fed. Reg. 49368 (1989) (finding no impact from an amendment

changing the licensed operator for Arkansas Nuclear one); 54

Fed. Reg. 35737 (1989) (finding no impact from a-transfer of 1

an ownership share of Comanche Peak) .

With respect to the NRC's review of a decommission-

- ing -plan, the NR'c has previously announced that NEPA require-
~

. ments have been largely fulfilled by the GEIS,already prepared

u,
Indeed, the application may qualify for a categorical |l'

'

- exclusion ~ from NRC's NEPA review. 13.s 10 C. F. R. $ ~ 51. 2 2. For
instance, in connection with the . decommissioning of the I

'

', Humboldt Bay facility, the licensee applied in 1984 to amend,

| its operat:.ng license to possession-only status and to
decommission the plant in accordance with .a plan submitted
with - the application. . The NRC issued the possession-only

..

portion of . the requested amendment . in 1985k In its safety
evaluation report on that amendment, the NRC Staff concluded:

'

that .the amendment - involved no significant increases' or'

ch:nges in the amounts or type of effluents, and no signifi-
cant increase in occupational radiation exposures.- The Staff,

'

i| then concluded'' that' the possession-only amendment met the
criteria-of 6 51.22(b) and (c)(9) for a categorical exclusion. I

a
|~ Egg Safety Evaluation Supporting Amendment No.19 to Facility |

operating License No. DPR-7 (July 16, 1985).'

,

1
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by the NRC for decommissioning. 3.g3 53 Fed. Reg. 24018, 24039

(1988). In accordance with the procedure now outlined by tk- .

l

NRC for decommissioning approvals, an EA would be prepared for |

Shoreham that would supplement the GEIS to address site-

specific circumstances. Eg.g 14 at 24039. A full site-
i

specific Shoreham EIS supplement would only be necessary if |
|

the NRC were to determine that the Shoreham case involves ;

significant impacts not adequately address'ed by the GEIS.

This is inherently implausible because the GEIS considered the )

- environmental consequences of decommissioning plants after

prol'onged operation at full power. Shoreham decommissioning,

-by contrast, comes after very limited operation of the plant

and thus will involve very reduced radiological risk." l

|

|

1
.

0 ,

l
|

|
1

|
|

|
"

: In this regard, Shoreham is a unique case, distin-
- guishable even:from the currently pending decommissioning case
involving ' the Rancho Seco Nuclear Plant. . Like Shoreham, ;

Rancho Seco istbeing decommissioned prior to the-and of its- I

license term, but' Rancho Seco has. operated-'at full power'for
a 'significant period' of time,' thereby building up a corre-
sponding~ inventory'of radiological materials. In contrast,,

Shoreham never. operated above 5% of its rated power capabili-
ty, and the burnup of fuel equalled the equivalent of only two

.

full-power days. Accordingly, there is only a small amount I

of radiological contamination at Shoreham. |
,

25 j
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V. CONCLUSION'

The Atomic . Energy Act leaves to non-federal de-

cisionmakers the question whether to cease operation of

Shoreham.. In connection with follow-on applications, NEPA

does not. permit, auch less compel, consideration of
..

- alternatives to, or impacts of, the non-federal decision. The

conclusions of this memorandum are more fully summarized in

Part II above.
--
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