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==e Zoncrakle Richard L. Ctti nger, Chairman
Susecmmittee on Znargy Conservation and Pewer
Comnmistee on Energy and Ccmmerce

United Staz2s Zcuse of Representatives
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Tnelcsad ars the answers <o the guestions in your letter of
xay,iﬂ 1982 :ega*d;n the Hayward-Tyler Pump matter,

4 :
We sharce your ccncern about the release of the dralct inspection
and investigation report tc Company representatives, Morecver,
we agree that our invest ga-ory efforts should not be burdened by
any practices which even give the appearance of improp riety.
Nevertheless, I am conce*ﬁed that your c:ztlc*sm of the
Commission and its senior of ficials appears~to be based on a
=isunderstanding of the facts. Your letter states (see page 5):

an these actions are re? because

"Most ;:sort ntly, crehensible

of =he total indifference shown by the Commission to the
:;sc‘cs"'e of these actions at the highest staff levels,

~ne Commicssion's inaction in the face of internal cocuments
anéd evidence that private, unrecorcded meetings between
vendor under *ﬂvnsb¢gazzon and senior NRC staff not an"*ar
wi he investigation occurred and resulted in revisions in
£ coxt of official ccmmunications constitutes an encorse-
o0 tween the regulated and

Yo & :f
en: of bh;s premiscuous behavicr be
he "

r a in thls

There zre “wo important points that merit consideratic
connection. First, rather than tctal indiZference ané inactien,
che Cammission acted preomptly to establish the facts and to
address two problems that arcse in the Zaywaré-Tyler investiga-
cion. =t directed that: (1) no draft investigation reporss will
e issuad without =he explicit agpreoval of the Txecutive Direc=-
tor, and (2) any meetings held with cepresentatives of crganiza-
cions or individuals uncder investigation will have a written
sumTary wh ' ared anéd placed in the files of the

3 -3 - ve Dirsctor for Czzraticns has imple-~

8301190411 830104
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czcondly, it was reported &s a rssult cf the investigation that
ke 1y directicn given Dy the senlors KRC official ;:esent at
-=s Tzzruazy 25 meeting was to be sure that the language in the
mes-z-:2-31" tezser was consistent with the findings of the
inszaczicn and investigation reports. This harély qualifies as
razrehensizle action, despite the fact that changes were later
~223 im =he transmittal letter -- changes about which the
Tnspector and Auditor said: "...I believe the region 1al officials
made the changes in good faith believing they were on point and
valid."

Tn a similar vein, the 0ffice of the Inspector and Auditor
'epo*ted to the Commission that the flaws in the handling of the
Zayward-Tyler matter were not primarily caused by a people
sroblem but by a more fundamental institutiocnal ceficiency
arding the agency's policy, procedures and overall managenmen
investigations. Your letter appears toc support this point of
iew when vou state (see page 2): "...the Commission must
+ablish clear policies which can be easily followed by the
icnal Offices. This is not to impugn the ethics of those in
Regional Offices, but to stress the need for clear st tandards
ch =an w*n‘mlze actions such as thcse taXen in Region 1V 1n
case.” The Commission's decision to establish a new Office
nv vestications addresses the basic institutional problems with
vesz;gat;»e p*ogran. Further, during the discussion of the
tor and Auditor's report o the Commission on the subject,
expressed a view that the facts *evaalec ec* gious conduct
by NRC officials which suggested that administ ive disciplinary
measures should be considered. On the contra*y, it was noted
that the officials in guestion withstood any undue influence.
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ocur oversight ge*s:ectlve, I believe you woulcd agree with
our regulatory cperation is a com:lex one. Senior staif
s more often than not are attempting to deal in rapid

i —Ll*lple problems. When deficiencies in agency
scove ed, we expect to be held accountable to a
dard. 1If disciplinary action is warranted, the

‘e such actiocn should not be condcned. However, the
has not disclecsed the need for such action.
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£i-31 print is that your Xay 7 latter implies that senior KRC
....... g z=2214 never <alk %o representatives of organizaticns
-a -=2 sutiect of an investigation. We agree that such
: e===12 rzzely be held be‘c*e +ne investigation has Dbeen
=4, z2nd caly for a clearly stated regulatory purnose.
, ia carrying out our 'egu’atory spons*o*llhy dspend
ca 4hose who are subject to cur *egula ions for informa-
garéding, for example, the sa‘ety significance cf alleged
emcies a2nd corrective actions that may be warranted.
g a stigma, therefore, on any meeting with represent atives
orgarlzatlon under investigation would not be in the bes.
1 interest of the ccnduct of our regulatery
sibilities. '
Tn coneclusion, Mr. Chairman, we share your concerns about
avoiding improprieties in our investications. Nevertheless, I
sincerely believe that the conduct of our mutual responsibilities
is not advanced by the circumstances I Have discussed at some
length., We will continue to do our best to assure that proper
investigatory practices are routinely followed.

Commissioner Gilinsky adds: I do not agred with the Commissica's
letter. I am disappointed that the Commission éid not even
express its displeasure with the handling of the draft and final
reports.

Sincerely,

/@W&@e&xa&f

Nunzio J. Pallzéin

DD

Enclosure:
As stated

ltl

ce: p. Carlos J.



CUEZSTION 1, _What sznctions zre avail
z °

anctions are §1able 0 the Cemmission for braach
of 10 CFR Part 0 by 2 Commission empioyzel
ANSWER.
Part 0 generally recognizes thal viclation of eny of the instructions or
stssutes refarrzd 40 in the Part 0 may subject employeses 1o disciplinary
zz+42n by NRC in acdition to any senzities prescribed by law for such
vistazien (0.733-3(2)(7).

c.tszrt C of Part 0 includes 2 list of restrictions imposed by statute
ne camduct of employses., (0.735-30). Part 0 is incorporated in its
ty in NRC Manual chapter 4124 "Conduct of Employees."

» ©

entir

sneral zuthority for adverse actions against governmant employzes is
rovidad by 5 U.S.C. Chapter.75. While this chzpter does not zpply to
NRC employees directly by virtue of the agency's excepted status under,
ection 151d. of the Atomic Energy Act of 1954, zs zmanded, hRC has
dopted its provisions in the 2gency's personnel regulations.

jcular statute is violated,
cprizte sanction. (See, e.g.
27

)s

ss 2 sanction is spacifically provided for by a statute which has
viclated, a genera] touchstone is in 5 U.S.C. section 7513 which

s in part, that "; . . an 2gencCy may take- an action covered by this
ter against an employee only for such cause as will promote the
ncy of the service.”

ding upen the circumstances, iT & part
tatute may itself provide for the 2ppr
t 5

ytes rzferred to in 0.735-21-0,735-
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A full range of sanctions are available beginn
proceading through mzmaranda of admonition, 1s
suspen

nsions, up to and including loss of job.

ng with counseliing and
ters of reprimznd,

i
-
-

QUESTION 1 What sanctions are avajlable to the Commission for breach
of 10 CFR Part 0 by a Cormission employee?

(i) Have any of these sanctions been invcked?

P
-

w
x
m
X

\r-

retand the question to relate only to instances in which Part O

n invoked as the basis for the sanction. There have bezn two

es in which Part 0 has been relied on to impose 2n séministrative
n against a supervisory employee. The general authority in Part
rely used in and of itself &s the basis for an zdministrative

n against any employze. However, there zre instances of

rative sanctions being irposed on non-supervisory employees

§ or other specitic statutles

these sznctions
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jot zpplication farm 2nd time and atiendance cards) er

(e.q.
insubordination.

(§4) If so, under what circumstznces?

(1) A suzerviscr was s-s:ez::ﬂ fap ssven calendar days for improperly
sévising & licanses <o suidit #31se records as part of a license renesw2)
ss=ldm3ston [hackdating a portion of the application to meet 2
ceadline).

(2) A supervisor wzs suspended for thirty calendar days for
uriuthorized use of U.S governmant veb1c1e resulting in its Toss to
the government.




QUESTION 2. On April 6, 1382, Kr. Fellacinc cestified tefore 0e
o Ynzerior 2nd Insular ATi2irS Cuvcommizzes on Cvarsight
and 1rvestigations to the efvect tnat ing Comission had
datarmined that no discipiirzry 2ztion was warranisc &t
shig timz 2§ & resuls o Tne s==ipng ¢f fzgion 1V
cfficials.
. (Note: Although the sraaseript of the April §
rzaring has not yet baen released for our detailed
=view, we believe that the Chairman testified in part:
nind 1 indicate that the Commission has not thought at

this point in time

needed." ).

(1) Provide all legal
procedures, rules and v
Counsal, th® Executive
Inspection 2nd Enforcen
puditor, along with any
¢=is cecision was bzsed

D-(\

. The deficiencies in the handling of th
the procduct of 2n employee problem. Th
Yack of comprzhensive policy and proce
investigations. AS stated in the lett
correspondence to you On this subject,
a++sn=ion and actions to the underlyin
In reaching this conclusion, the Commi
+he Inspector 2nd Auditor's report and
conclusions and recommendations:

Clearly, on February 12, 158
have released drafts of the

reports, the drait transmitt
and the draft Notice of Non¢
whether or not we have speci
addressing this point, commo
against this decision, given
circumstances.

-ant or the Office of In

e e .

that any disciplinary action is___

znzlysis of Commission policies,
sgulations prepared by the Genzrel
Lzgal Director, the 0ffice of .
spector and
other consicderations upen which

e Hayward-Tyler matisr wire not

e underlying causation was the

dures with regard to KRC 7ield

er of teansmitta) and in previous
+he Commission diracted its

g institutional deficiencies.

ien

»

his

jderat
i0llowing statemesnt of

csion had for its con
the

2, Region IV officials should not
inspection and investigative

al letter to the inspection report |

onformance. Notwithstanding
fic regulations or guidance
n sense should have dictatad
+he totality of the

.

w.  Both the EDO and regicnz] official - given the Trecuency and
informality of the various meetings and phone conver ztions
with Mr. Rowden, et 2l - should have confirmed by m2md Orf
Jes+er the substances &nd marits of these contzcis.

“. Throughout the investicztion and inspecticn there was 1288
shzp tha proper arm's jength distance betwaen hRC znd the :
vendor and his atiernzys. Thig distance should have bzzn
~sintained not cnly beczuse cf +he competing interast that
exists curing &n savestication but particularly Seciuss cf the
face that WRC cfficials were ¢z21ing with formar 2ssocistes



who were 21so former senior ¢
maintain this distance subjec
reports o the chirgs et
chbjectivity. ¢

-

r
W

vicus peints we are-left with the

ske yendor was successful in effecting
propesed NRC transmittal letter - and
that this was done to accommodate a
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“. Finally, while the changes did in fact softan the letter I do -
not believe that ragional officials knowingly made these
-hanges simply to accommocate the vendor or Mr. Rowden.
V'oreover, although the changes to the proposed transmittal
13tter probably would not have bezen made 2bsent the tactics
employed by HTPC and their zttornzys, I believe ragional
officials made the changes in good faith believing they were
on point and valid.
"With regard to recommendations, it is my cpinfon that OIA's ingquiry
into the various aspects of the handling of the HIPC
investigation/inspaction substantiates to 2 large degree whet has been
brought to the Commission's attention in the past, to wit, the KRC
investigative program is below par. The primary rzasons for this
situation is not & people problem, as w2 have many fully trained and
competent investigators in the field, but rather we lack comprehensive
solicy and procedures with regard to NRC field investigations. For
example, I do not believe there is region-wide agresment with regard to
such practices as entrance conferences, exit confersnces and simiiar
practices as they pertain to investigations.

"An immadiate solution to this problem would be the formation of an
0ffice of Investigation, reporting directly to the £D0 or to the
Oirector, OIA. Current regional investigators would report directly to.
this office and the office would serve as 2 service organization to the
five regions. The clear advantage of having this office repcrt directly
to the EDO would be that major line functions of the agency would
continue to report to the EDO and OIA would retain its total overview
function. The major advantage of having this office report tc the
Director, OIA, lies in the fact that many £5e1d investications deal with
whether or not the regions have done a proper job and this reporting
arrancement would avoid the situation where the EDO is looking &t and
apprazising one of his own.

"1 do not believe we can 2void coming 0 grips with this issue any
longar." (End of Quote)

Although the Ofiice of she Generz) Counsel did not provice 2ny writien
legal enzlysis, 2 reprasentative of. that cffice was present at the
Comicsion meetings on the subject. Fart O was ¢iscussed. The

ormission was &cvised 2s 2 genera) proposition that although it would
not be lecally irrztion2l to epply Fart 0 (beczuse of its genszral




languzge), the Office of The General Counsel strongly recommanded
- against that course, Historically, Part 0 has been unders<ood to be
concerned primarily with conduct waizh fnvelvas conflict of interest

sisuzsions. I1f Part 0 is to be brexcly interzreted and zpplied (so 2s
to invoke administrative sarctions on tha tisis of the 2;pzarance of a
viclaticn of on2 or more of its genzral stanlards sclaly bescause of
isatzsad srrors of fudzmant), the Office of Gzneral Counsel recommanded
s=3s =rice notice of such intant be given 10 211 NRC employees.

=ns f--—i:sisn wes 2150 advised that on the basis of the facis reflected
in tme Irspacior and Auditor's report on the Hayward-Tyler matter, the
0¢#i:s of The General Counsel was not zware of any provisicn of law

which appzars to have been violzted by zny NRC employee.

The Office of The Executive Lega) Diresctor did not provide 2ny analyses,
legal or otherwise, with regard o the decision that "no disciplinary
action was warranted at this time as 2 result of the actions of Region.
1V official.” The Executive Legal Dirscter was present at the
Commission meeting at which the zdvice summarized 2bove of the Office of
The Genzral Counsel was given to the Commission,

On M2y 1, 1882, the Directer of the Office of Inspector 2nd Auditor
furnished you a copy of an April 20 memorandum prepared by his
investigators and 2 copy of his April 23 resporce,

-~

‘. . -
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o What was the purpose of the meeting betwzen Mr, Dircks

A and Mr. Rowcen, in 1ight of the Tact shat WRC cfficials
srasant ware rot famiifar with the facts of the t25e? Is
it N2C policy for senicr officials, presumally not '
invalves n or Tenilizr with the inspection or
investizasicn ¢ mzet with parties under investigation to
Cigauss “h2 investigation and documents associated
<=:rzaith prior %o issuznce of the final report? I7 so,
slzi5e state the purposes sarved and the safeguards used
<2 prctect the agency from possible perceptions of
impropriety.

ANSWER

The s+atament in the quastion that the NRC officials present were not
£3-i14ar with the ‘facts of the case is not correct. The OiTice of
Inspector and Aucitor's report indicates that senior NRC Headquarters:,
officials had been pravicusly briefed on the results of the
Wzywzrd-Tyler Pump Company investigation. This briefing was conducted
by John Collins, Administrator of the Region IV office, on February 18,
1632, That briefing was sufficiently detailed to rzise gquestions in the
minds of the attencees (2t the February 18 mseting) regazrding the
adzquacy of the investigating and the draft report of the investigation.
Thare w2s 21so concern about the safety implications of &nd deficiencies
in the pumps and the type of remedial action which would be taken to
inform these who nzeded-to know.

-

The mseting was held because it was requested, The particular source of
the request was not a determining Tacter in holding the meeting.
Meatings with representatives of companies regulated by the NRC are not
uncomman. Such meetings are an essential part of our ascertzining facts
which may have 2 significant bearing on regulatory actions, such as the
type and timing of enforcemsnt actions., 1% is appropriate for the
txecutive Director for Operations to meet with senior company officials
+s discuss matters under his purview. The regional offices report to
+ha Sxscutive Director for Operations. As far &s "e¢afe uards" are
concerned, both the Zxecutive Legal Director and the Deputy Director of
Inspection and Enforcemsnt sccompanied the Executive Director for
Ozeraticns at the meeting. Additiona] administrative directions,
referrad to in the covering letter, have besn jssued to require writtan
surmaries of such meetings and to prohibit the relezse of draft
investigation reports to-licensess or their agents without the exprass
permission of the Executive Director for Operations.
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umZzr sheir purview when the circumstances so dictate. This is
2larly true when safety considerations and the nesd, if any, for

1 actions is invelved., In the final analysis, the institutional
which the Cermission has alrsady directed with rzgard to
nt and conduct of investigations, coupled with the sound

of responsible officials, should minimize any concern of the
isad by the Hayward-Tyler matter. And, 2s indicaled in the ,
o Question 3, edditional directives will be issuzd to the extent
ry regarding the circumstances under which senior officials are
with repressntatives of the subject of zn on-going
ation.
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