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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

.

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

In the Matter of

DUKE POWER COMPANY, ET AL. ) Docket Nos. 50-413
) 50-414

(Catawba Nuclear Station, )
Units 1 and 2) )

NRC STAFF MOTION FOR SANCTIONS AGAINST PALMETTO ALLIANCE
FOR ITS FAILURE TO COMPLY WITH BOARD-0RDERED DISCOVERY

I. INTRODUCTION

On August 13, 1982, the Staff served interrogatories upon Palmetto

Alliance on its contentions 8,16 and 77 for the purpose of clarifying the

legal and factual bases for these contentions, and to determine what, if

any, actions Palmetto Alliance would seek to require of Applicants priar

tolicensingoftheCatawbafacility.1/ The Staff asked a total of 28

interrogatories on the three contentions.

On August 30, 1982 Palmetto Alliance answered the Staff

interrogatories in the following manner:

inthefollowinganswerstoApplicants' interrogatories.2provided
... answers to Interrogatories of the NRC Staff are fu11y

j

-1/ NRC Staff's Second Set of Interrogatories and Document Production
Requests to Palmetto Alliance, dated August 13, 1982.

-2/ " Palmetto A111ar.ce Responses to Applicants' Interrogatories and
Requests to Produce Regarding Palmetto Alliance Contentions 8, 16
and 27 and to NRC Staff's Second Set of Interrogatories and
Document Requests" (" Palmetto Responses"), at 3. g$O7
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The Staff thereafter, on September 15, 1982, moved to compel responsive

answers / noting (1) that Palmetto Alliance, by not preding direct3

answers or objections to the Staff's interrogatories, did not properly

respond to the Staff's discovery, (2) that Palmetto Alliance's reliance

on its responses to Applicants' interrogatories on these same contentions

did not even indirectly respond to several Staff interrogatories and (3)

that even if the Staff were to rely on Palmetto Alliance's answers to

Applicants' discovery, those answers were evasive.

At the second special prehearing conference, the Licensing Board,

ruling on Palmetto Alliance's Motion for Protective Order, denied that

motion and directed Palmetto Alliance to either file particularized

objections to the Staff and Applicant interrogatories on its contentions

8, 16 and 27, or to answer them more fully. Record Transcript (R.Tr.) at

612-613. The Board found Palmetto A111arce's "one liner" responses to be

inadequate, and gave it 30 days to respond more fully. R.Tr. at 618, 621,

628. The Licensing Board also granted Applicants' and Staff's motions to

compel answers to these same interrogatories on the same terms as its denial

of Palmetto Alliance's Motion for Protective Order. R.Tr. at 630, 651-652.

Thirty days having elapsed, Palmetto Alliance served its

" supplementary responses" on the subject interrogatories on November 5,

-3/ NRC Staff Itotion to Compel Answers for Staff Interrogatories and
Responses to Palmetto Alliance Motion for Protective Order (" Staff
Motion").

_ _ _ _ _ _ _ _
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1982.S Palmetto Alliance's supplementary responses to NRC Staff's

interrogatories are limited to three one line responses, two of which

state that "Intervenor lacks sufficient knowledge to answer." Intervenor

has provided neither direct answers to the remaining 25 Staff interroga-

tories, nor reference to where such answers may be found in its supple-

mentary responses to Applicants. Palmetto Alliance's supplementary

responses to Applicants' interrogatories are limited to defining terms

in the subject contentions, and skirt those interrogatories that might

enlighten the parties as to the legal and factual bases for the conten-

tions. Palmetto Alliance's supplementary responses fail to provide the

full answers requested by the Staff and Applicant, and ordered by the

Licensing Board. As a result, the Staff requests that appropriate

sanctions, discussed more fully below, be ordered against Palmetto

Alliance for failure to make discovery.

II. DISCUSSION

A. Palmetto Alliance Has Not Complied with the Board's Order to
Provide Full Answers to Staff's and Applicants' Interrogatories

In an attempt to be as flexible as possible, the Staff agreed to

accept either direct answers to its interrogatories en contentions 8,16

and 27, or answers given to similar Applicants' interrogatories, provided

such answers were cross-referenced to the Staff's interrogatories. The

Staff requested direct answers to any interrogatories for which there was

4/ Palmetto Alliance Supplementary Responses to Applicants' and
Staff's Interrogatories Regarding Palmetto Contentions 8,16
and 27.

-- - - . - _ -
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no sinilar Applicant interrogatory and answer. As noted above, Palmetto

Alliance answered three Staff interrogatories, which the Staff had iden-

tified as examples of interrogatories for which there is no parallel

Applicant interrogatory. Palmetto Alliance failed to cross-reference any

of its answers to Applicants to the Staff's interrogatories, and provided

no direct answers to two other interrogatories asked only by Staff.

(StaffInterrogatories16,17).

The Staff has undertaken to search for answers to its interroga-

tories in Palmetto Alliance's responses to Applicants, and has identified

Applicant interrogatories similar to most of the remaining Staff inter-

rogatories. However, Applicants' similar ir,terrogatories in numerous

instances are either not answered at all by Palmetto Alliance, due to the

manner in which the particular parallel Applicant interrogatory is depend-

ent upon an affirmative or necative answer to another interrogatory, or

are answered by the statement that "Intervenor lacks sufficient knowledge

to answer." While Palmetto Alliance has answered most of the interroga-

tories which ask for the meaning of a particular term or phrase in the

pertinent contention, the answers are narrowly definitional, conveying

almost no information as to what the term or phrases would mean if trans-
.

lated into a requirement on the Applicant. For example, in answer to

Interrogatory 1 seeking an explanation of what " hands-on operating

experience" is sought to be required, Intervenor responds," " Active

participation in operation." See footnote 4. A more detailed analysis

follows.

!
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1. Intervenor Has Not Answered Interrogatories Seeking the
Regulatory Basis or Other_ Authority For Its Contention.

The Staff has sought, through its interrogatories 2, 3, 4, 11, 12,

16,17, 21 and 22 to identify the regulatory or other authority upon

which Palmetto Alliance bases its contentions 8, 16 and 27 so that the

parties can focus upon whether Applicants have met any pertinent

regulatory or other requirement. Since, with respect to safety matters,

an applicant is generally entitled to a license if it meets applicable

requirements of the Atomic Energy Act and the Comission's implementing

regulations,El a contention must have a regulatory foundation. Unless

Palmetto Alliance provides the authority for its contentions, it is

impossible to know whether the contention challenges compliance with a

regulation or challenges the adequacy of regulatory requirements. Since

Palmetto Alliance asserts that answers to each of the cited Staff inter-

rogatories are found in its answers to Applicants' interrogatories, but

has provided no indication of which interrogatories these may be, the

Staff has attempted to identify those interrogatory answers on its own.

As may be seen in Table 1, Palmetto Alliance has provided r.o infor-

mation on the regulatory basis for its contentions. These Palmetto

Alliance answers are virtually admissions that its contentions, even if

proven, would not entitle it to any relief in this proceeding.5I

-5/ Public Service Company of New Hampshire (Seabrook Station, Units
1 & 2), ALAB-422, 6 NRC 33, 42 (1977).

-6/ Cf., Cleveland Electric Illuminating Company, et al. (Perry Nuclear'

Power Plant, Units 1 and 2), LBP-81-24, 14 NRC T 3 184 (1981), in
which the Licensing Board used as a standard for admissibility
whether, if facts were proved, these would require imposing a,

licensing condition or denial of an operating license.

._. _ __ _ _ . _ - _ _ .
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Table 1

Staff Interrogatory Similar Applicant Palmetto Alliance
(Paraphrased) Interrogatory Response

2 3 Intervenor at present
(Is contention based on lacks sufficient
regulatory requirement knowledge to answer.
for " hands-on operating
experience")

3 4, 76 No answer given.
(Ic'entify regulatory
requirement)

4 5 No answer given.
(Identify any other
authority)

11 2, 3 Intervenor at present
(Is contention 16 based on lacks sufficient
failure to meet a regula- knowledge to answer.
tory requirement)

12 2, 3 Intervenor at present
(Identify re lacks sufficient
requirement)gulatory knowledge to answer.

16 None ------

(Does spent fuel storage
fail to meet regulatory
requirements)

17 None ------

(Identify regulatory
requirements)

21, 22 13 Intervenor at present

(Are real time monitors lacks sufficient
required by regulations; knowledge to answer.
what regulations)
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2. Intervenor Has Not Responded to Interrogatories Seeking
the Factual Bases for its Contentions.

The Staff also propounded several interrogatories to detennine

Intervenor's position on what it is that Applicants are doing or plan

to do which is inadequate, and what specific actions Intervenor would

have Applicants undertake to remedy such asserted inadequacies. The

following table presents Palmetto Alliance's responses.

3BLE2
Staff Interrogatory Similar Applicant Intervenor Response

(Paraphrased) Interrogatory
.

1 1 Active participation
(What Intervenor means in operation.
by " hands-on operating
experience with large
pressurized water
reactors" with respect
to R0's, SR0s, and Shift
Supervisors)

5 8 Intervenor at present
(What experience would lacks sufficient
be sufficient) knowledge to answer.

,

Intervenor lacks10 ---

(Whether " hands-on sufficient knowledge
experience" is asserted to answer.
to be required for non-NRC-
license holders, and what
their experience should be)

13 4 No answer given.
(Facts showing storage of
Oconee/McGuire spent fuel
does not meet regulations)

14 Intervenor lacks---

(Do you contend such stor- sufficient knowledge
age increases risk) to answer.

No answer given.15 ---

(Explain previous answer)

18, 19 22, 35 No answer given.
(Other bases for challenging
" ability. . . safely to. . .
store")

- .-_. _ . _ _ . - - .-
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Full responses to the foregoing interrogatories are essential if the

parties are to be able to meaningfully litigate the matter of Applicants'

satisfaction of any regulatory requirements. Lacking precise specifica-

tion of any purpor:ed deficiencies, the other parties are left to speculate

as to what the deficiencies are. Without an Intervenor's position as to

what it believes constitutes adequate measures to correct purported

deficiencies, the other parties cannot direct their attention as to

whether such measures are required, and/or can be implemented. As

noted in Staff's Motion to Ccmpel, " interrogatories seeking specification

of the facts upon which a claim or contention is based are wholly proper,

and the party may be required to answer questions which attempt to

ascertain the basis for his claim or, for example, what deficiencies or

defects [are] claimed to exist. . ." Boston Edison Co. (Pilgrim Nuclear

Generating Station, Unit 2), ino-75-30, 1 NRC 579, 582, 586 (1975).

Moreover, the Appeal Board has agreed that failure to fully answer such
,

interrogatories is patently unfair:

The Applicants in particular carry an unrelieved burden of proof in
Comission proceedings. Unless they can effectively inquire into
the position of the intervenors, discharging that burden may be
impossible. To permit a party to make skeletal contentions, keep
the bases for them secret, then require its adversaries to meet
any conceivable thrust at hear,ing would be patently unfair, and
inconsistent with a sound record.

Pennsylvania Power & Light Co. (Susquehanna Steam Electric Station,

Units 1 and 2), ALAB-613, 12 NRC 317, 338 (1980). Palmetto Alliance's

failure to provide full answers to interrogatories seeking the factual

bases for each of its contentions makes orderly litigation of them

impossible as a practical matter. Nor do four-word answers to questions

like those seeking an explanation of " hands-on operating
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experience" advr,ce resolution of the issue or fulfill Intervenor's

obligations in this proceeding.

As a result, the Staff believes that the Licensing Board should

order sanctions against Palmetto Alliance as set forth below.

B. Palmetto Alliance's Failure to Provide Discovery Warrants the
Sanction of Dismissal of Contentions 8,16 and 27

When a party fails to meet its obligations under the Commission's

Rules of Practice, a licensing board has authority to impose sanctions.

10 CFR Section 2.718(e); Statement of Policy on Conduct of Licensing

Proceedings, CLI-81-8, 13 NRC 452, 454 (1981). The Commission has

provided the following guidance to licensing boards:

When a participant fails to meet its obligations, a board should
consider the imposition of sanctions against the offending party.
A spectrum of sanctions from minor to severe is available to the
boards to assist in the management of proceedings. For example,
the boards could warn the offending party that such conduct will
not be tolerated in the future, refuse to consider a filing by the
offending party, deny the right to cross-examine or present evi-
dence, dismiss one or more of the party's contentions, impose
appropriate sanctions on counsel for a party, or, in severe cases,
dismiss the party from the proceeding. In selecting a sanction,
boards should consider the relative importance of the unmet obli-
gation, its potential for harm to other parties or the orderly
conduct of the proceeding, whether its occurrence is en isolated
incident or a part of pattern of behavior, the importance of the
safety or environmental concerns raised by the party, and all of
the circumstances. Boards should attempt to tailor sanctions to
mitigate the harm caused by the failure of a party to fulfill its
obligations and bring about improved future compliance. At an early
stage in the proceeding, a board should make all parties aware of
the Commission's policies in this regard.

.I d -

Consideration of the factors enumerated in the Commission policy

statement should lead to the conclusion that Palmetto Alliance

contention 8, 16 and 27 should be dismissed.

;

<

-_-_ , _ _ _ , _ _ . _ __ - , p. . _ . _ . . . _ _ . _
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First, " failure to comply with a board order [is] a very serious

matter indeed, injurious to the proper conduct of NRC licensing

proceedings. This is especially so when the order at issue is a

discovery order, for failure to comply with an order of that kind can

wholly prevent a proceeding from getting off the ground." Commonwealth

Edison Company (Byron Nuclear Power Station, Units 1 and 2), ALAB-678,

15 HRC 1400, 1407 (1982). Failure to narrow the issues through dis-

covery tends to delay the proceeding and to impose an unfair burden

on the party with the burden of proof. Susquehanna, supra, 12 NRC at

334-5, 338.

While Palmetto A111ar.ce's failure to make appropriate discovery is

not as egregious as was the case in Byron, it effectively prevents

proper definition and narrowing of the issues involved. The Staff simply

cannot, and this Board should not, accept responses that effectively

state that Intervenor does not know what regulatory provision is not

satisfied, what actions are inadequate, and what remedial action is

sought.

Second, while F+1metto Alliance has had the opportunity to respond

to only two rounds of Staff discovery against it (the other round being

related to its contentions 6, 7, 18, 40 and 43), the two rounds illus-

trate a pattern of response by Palmetto Alliance. On May 26, 1982,

Palmetto Alliance responded to Staff interrogatories on contentions 6, 7,

18, 40 and 43 with a blanket motion for a protective order. Palmetto

! Alliance offered no responses to those interrogatories but, instead,

argued that "all discoverable information sought now by Staff has already

been supplied in response to discovery by Applicants."
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Palmetto Alliance Response to NRC Stsif's First Set of Interrogatories

and Document Requests and Motion for Protective Order, dated May 26,

1982, unnumbered page 2. Palmetto Alliance's responses to Applicants'

discovery, on which Intervonor relied, contained 102 responses stating,

"Intervenor at present lacks sufficient knowledge to answer . . .."

Such responses are wholly inadequate when provided as answers to inter-

rogatories that seek nothing more than the bases for the Intervenor's

own contentions. Thus, applying the Commission's second factor, the

Board would be justified in finding that Intervenor's responses, or lack

thereof, are part of a pattern of behavior.

Third, while the Commission policy statement calls upon its

adjudicatory boards to consider "the importance of the safety or

environmental concerns raised by the party",2/ the Appeal Board viewed

"this factor [as] of much lesser weight and not at all decisive" where

"there is little but tne bare contentions upon which to rely . . ."

Byron, supra, ALAB-678,15 NRC at 1419. This factor would be of some
,

importance, stated the Appeal Board, "during the later stages of a

proceeding when contentions have been fleshed out and the parties have

submitted testimony." Id. With respect to Palmetto Alliance's con-

tentions 8, 16 and 27, it is not possible to determine whether these

contentions raise important safety matters, since no information has been

proffered which suggests the presence of a substantial issue.

Finally, the policy statement advises boards "to tailor sanctions

to mitigate the harm caused by failure of a party to fulfill its

obligations and bring about improved compliance." Id. at 34. At this
.

7/ Policy Statenent, supra,14 NRC at 454.

. . _ . . __ _
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relatively early stage in this proceeding, it cannot be said with

confidence that substantial delay has been caused by Palmetto Alliance's

conduct. On the other hand, a large number of contentions have been

proffered and more are likely. It is difficult to foresee an orderly

progression of this proceeding if Palmetto Alliance persists in its

belief that its non-answers will suffice as responses to discovery. If

this case is to proceed in an orderly and timely fashion, Palmetto

Alliance must be prepared to specify precisely the regulatory provisions

on which its contentions are based, the facts which tend to show the

regulatory standard is not met, and the corrective action which Palmetto

Alliance believes would satisfy such requirements. The Staff believes

the best way to ensure Palmetto Alliance's improved compliance in the

future is to dismiss its contentions 8, 16 and 27. The Staff reluctantly

comes to this conclusion, but nonetheless urges this course on the Board

as necessary under the present circunstances.

III. CONCLUSION

Based on the foregoing, the Staff requests the Licensing Board to

dismiss Palmetto Alliance contentions 8, 16 and 27 as a sanction for

Palmetto Alliance's failure to comply with the Board's order directing

ccmplete answers or objections to Staff and Applicant interrogatories

on said contentions.

Resp tfully submitted,

SYL
GeorgeE.foh

uy
J n

Counsel for NRC Staff

Dated at Bethesda, Maryland
this 22nd day of November,1982

__ _ - . . - . - -- - - . _-_ - .-.
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NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

In the Matter of

DUKE POWER COMPANY, ET AL. ) Docket Nos. 50-413
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(Catawba Nuclear Station, )
Units 1 and 2) )

CERTIFICATE OF SERVICE

I hereby certify that copies of "NRC STAFF MOTION FOR SANCTIONS AGAINST
PALMETTO ALLIANCE FOR ITS FAILURE TO COMPLY WITH BOARD-ORDERED DISCOVERY"
in the above-captioned proceeding have been served on the following by
deposit in the United States mail, first class, or, as indicated by an
asterisk, by deposit in the Nuclear Regulatory Commission's internal
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Atomic Safety and Licensing Board P. O. Box 12097
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Dr. A. Dixon Callihan 21351 Devine Street
Administrative Judge Columbia, South Carolina 29205
Union Carbide Corporation

| P. O. Box Y Henry Presler, Chairman
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| Dr. Richard F. Foster 942 Henley Place

Administrative Judge Charlotte, North Carolina 28207
P. O. Box 4263
Sunriver, Oregon 97702 Jesse L. Riley

Carolina Environmental Study Group
| Richard P. Wilson, Esq. 854 Henley Place

Assistant Attorney General Charlotte, North Carolina 28207
P. O. Box 11549
Columbia, South Carolina 29211 William L. Porter, Esq.

Albert V. Carr, Esq.
Michael McGarry, III, Esq. Ellen T. Ruff, Esq.
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