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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

In the Matter of

COMMONWEALTH EDISON COMPANY Docket Nos. 50-454
50-455
(Byron Station, Units 1 and 2)

NRC STAFF RESPONSE TO ROCKFORD LEAGUE OF WOMEN VOTERS
MOTION TO STAY BRIEFING AND RULING ON APPLICANT MOTION
FOR_SUMMARY DISPOSITION OF CONTENTIONS 1A AND 111

I. INTRODUCTION

On November 8, 1982, the Rockford League of Women Voters (League)
filed a motion to stay briefing and ruling upon the Applicant's
November 3, 1982 motion for summary disposition of League contentions 1A
and 111. The present motion is devoted almost entirely to the merits of
the Applicant's summary disposition motion rather than the grounds for
the League's stay motion. The Staff will confine its position on the
merits of the Applicant's motion to its future response thereto.l/ With

1/ The League does make one argument which is deserving of immediate
response. The League seeks to distinguish the scope of DAARE/SAFE
contention 1 decided by summary decision and League contention 1A.
Motion at 2, 5-6. Aecording to the League, consideration of
DAARE/SAFE contention 1 was confined to the Applicant's pre-1979
quality assurance and quality control performance whereas the
League apparently intends to concentrate on the post-1979 record in
its litigation of League contention 1A. 1d. This distinction is
not borne out by the parties' summary disposition pleadings and
affidavits on DAARE/SAFE contention 1 or this Board's September 10,
1982 ruling thereon (at pp. 5-9) which clearly encompass
Applicant's post-1979 performance record as well as its record prior
thereto. See, e.g., June 7, 1982 Applicant motion for summary
disposition at I-i to 1-8 and accompanying Affidavits of Wayne L.

(FOOTNOTE CONTINUED ON NEXT PAGE)
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regard to its present stay motion, the League argues that it intends to
provide further evidentiary support for its contentions in the form of
supplemental answers to Applicant and Staff interrogatories and that,
with the dates for the completion of discovery and last date for service
of summary disposition motions near, "as a practical matter" all summary
disposition motions should be decided at one time on the basis of all
the evidence adduced during discovery. Motion at 8. Thus, the League
requests the Board to stay briefing of, and ruling upon, the
Applicant's November 3, 1982 summary disposition motion until the
completion of discovery or, in the alternative, to grant the League an
additional twenty days from the Board's ruling on the instant motion
within which to respond to the Applicant's summary disposition motion.
The present motion is, in essence, a requ2st for an extension of
time to respond to the Applicant's motion and a request that the Board

defer its consideration of that motion. To the extent the instant motion

1/ (FOOTNOTE CONTINUED)
Stiede at 4-8, 11-12, Appendix (pp. 4-5); Walter S. Shewski at
8-10; and Robert Quiero at 5; July 14, 1982 Staff response to
Applicant's motion at 2 and accompanying Affidavit of William L.
Forney at 3-7, 9, Attachments 1, 2 and 3.

One further matter deserves comment. The League states that NRC's
plans to conduct an investigation into the allegations contained in
several affidavit exhibits to DAARE/SAFE's pending motion for
reconsideration of summary disposition of its contention 1 connotes
substantial woubt on the Staff's behalf over the level of QA/QC
compliance at Byron. Motion at 6-7. This is an incorrect
inference. The NRC regional offices are charged with the
responsibility to investigate any such allegations of improper
construction practices whether they arise in the course of
Titigation or not. NRC Region IIIl's plans to do so in this instance
should be construed in this light. The Staff has formed no prior
Judgment on the validity of the allegations or any eventua)
significance. This must await the outcome of the investigation.
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constitutes a requested extension of time, it lacks the good cause
necessary therefor under 10 CFR § 2.711. To the extent it constitutes a
request for a deferral of ruling on the summary disposition motion, 1t
s Tegally deficient under 10 CFR § 2.749(c). Accordingly, the Staff
opposes the instant motion.

I7. DISCUSSION

Section 2,749 of the Commission's regulations does not set a
specified time within which summary disposition motions may be filed.
The timing of such motions is to be established by the presiding
Ticensing board. 10 CFR § 2.749(a). That section also provides a
mechanism by which a party opposing summary disposition can seek to
obtain a continuance upon the submission of an affidavit explaining the
reasons it cannot present by timely affidavit facts essential to its
opposition. 10 CFR § 2.749(c).

In the present proceeding, this Board has adopted a prehearing
schedule whereby summary dispositon motions can be filed on or before
December 6, 1982. Responses are due #ithin twenty days therefrom in
accordance with the provisions of 10 CFR § 2.749. Memorandum and Order,
dated August 30, 1982, at 3. Under the Board schedule, all discovery
was to be initiated by November 15, 1982 and completed within thirty
days thereof. Id. e

The schedule established by the Board was derived from a stipulated
schedule entered into by all parties on August 18, 1982, as modified

during the August 19, 1982 prehearing conference.gf The League's counsel

2/ See Tr. 186 (Miller).
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agreed at the August 19 prehearing conference not to assert as a ground
for the denial of any motion for summary disposition the relatively
short interval between the completion of discovery and the time within
which its responses to summary disposition motions are due.gl However,
that is precisely the reason advanced to justify the requested extension
of time herein, namely, the noncompletion of discovery. That reason 1s
unavailing. It ¢s contrary to the parties' agreement at the August
prehearing conference and the Board's scheduling order which permits
summary disposition motions to be filed up to, and until, December 6
notwithstancing the contemporaneous discovery period.

As is evident from the above, the League has failed to presen. the
requisite good cause to obtain an extension of time to respond to the
Applicant's November 3 summary disposition as is required under 10 CFR
§ 2.711. Nor has the League submitted an affidavit stating the reasons
that it cannot present by affidavit facts essential to justify its
apparent opposition to summary disposition so as to obtain a continuance
under 10 CFR § 2.749(c) if that is its position herein. Rather, the
League simply asserts that the discovery process should be allowed to
conclude before the Board rules upon present and future summary disposition
motions. There is no authority in law or fact to support such a proposi-
tion. Moreover, given thg purely legal nature of the grounds asserted in

support of the Applicant's summary disposition motion, namely, res Judicata

and collateral estoppel, it is difficult to imagine what significance

3/ See Tr. 193 (Flynn).



st

further possible discovery can have on a party's position on the motion.

The present motion suppiies none.

ITI. CONCLUSION
In Tight of the foregoing, the Staff opposes the League's present
motion to stay briefing and ruling upon the Applicant's motion for
summary disposition of League contentions 1A and 111 and the alternative
request for an extension of time.
Respectfully submitted,

Al Qqabief

Steven C. Goldberg
Counsel for NRC Staff

Dated at Bethesda, Maryland
this 17th day of November, 1982.
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