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UNITED STATES OF AMERICA
-

*

NUCLEAR REGULATORY C0ftlISSION

.'
BEFORE THE ATOMIC SAFETY AND LICENSING BOARD i

In the Matter of 1
$

CLEVELAND ELECTRIC ILLUMINATING i Docket No. 50-440 OLCOMPANY, ET AL. ) 50-441 0L |)
(Perry Nuclear Power Plant, $

,

Units 1and2) $

NRC STAFF'S MOTION FOR SUltiARY
|. DISP 0SITION 0F ISSUE N0. 7

I. INTRODUCTION

The NRC Staff moves the Licensing Board, pursuant to 10 CFR 2.749

of the Comission's Rules of Practice, for sumary disposition in its

favor on Issue #7 which states that:

" Applicant has not demonstrated that Asiatic clams, corbicula
fluminea, will not foul its safety-related cooling systems and it
has not demonstrated how it could adequately cope with these clams
should they be present."

As grounds for its motion, the Staff asserts that the attached

affidavit of C.R. Hickey, Jr. and N.E. Fioravante, together with the

other papers filed in this proceeding, demonstrate that there is no

genuine issue of material fact to be heard with respect to Issue #7 and

that the Staff is entitled to a decision in its favor as a matter of law.

II. DISCUSSION
'

.~
A. Comission Standards for Sumary Disposition -

The Commission's Rules of Practice provide that sumary disposition

of any matter involved in an operating license proceeding shall be

granted if the moving papers, together with the other papgrsglg gy
b k ! o! book $o .bcertified By -
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the proceeding, show that there is no genuine issue as to any material

fact and that the moving party is entitled to''a' decision as a matter of
,

law. 10CFR2.749(d). The use of sumary disposition has been

encouraged by the Comission and the Appeal Board to avoid unnecessary

hearings on contentions for which an intervenor has failed to establish

the existence of a genuine issue of asterial fact. h , Statement of

Policy on Conduct of Licensing Proceedings, CLI-81-8,13 NRC 452, 457

(1981) and Houston Lighting and Power Company (Allens Creek Nuclear
,

Generating Station, Unit 1), ALAB-590, 11 NRC 542, 550-551 (1980). A

material fact is one that may affect the outcome of the litigation.

Mutual Fund Investors Inc. v. Putnam Management Co., 553 F.2d 620, 624

(9th Cir. 1977).

When a motion for sumary disposition is made and supported by

affidavit, a party opposing the motion may not rest upon the mere

allegations or denials of his answer but must set forth specific facts

such as would be admissible in evidence that show the existence of a

genuine issue of material fact. 10 CFR 2.749(b). All material facts

set forth in the statement of material facts required to be served by

the moving party will be deemed to be admitted unless controverted by

the statement of material facts required to be served by the opposing

party. 10 CFR 2.749(a). Any answers supporting or opposing a motion

for sumary disposition must be served within twenty (20) days after

service of the motion. Id. If no answer properly showing the existence

of a genuine issue of material fact is filed, the decision sought by the .

~

moving party, if properly supported, shall be rendered. 10 CFR

2.749(b).
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The ' taff's Affidavit and Statement of Material Facts JustifyB. S

Summiry Disposition en Issue #7 (Corbicula)

The accompanying Staff affidavit and statement of material facts ~

provide the factual support for a finding by the Licensing Board that
:

Corbicula will not foul the safety-related cooling systems at Perry L

Nuclear Power Plant (PNPP) and for sumary disposition on Issue #7 in

favor of the Staff. -

The supporting affidavit demonstrates that Corbicula has been found

in Lake Erie in abundance only where the presence of a therv.a1 effluent

plume generated by fossil-fueled power plants has created a year-round

habitat wam enough for its survival. Affidavit of C.R. Hickey, Jr. and

N.E. Fioravante in Support of Sumary Disposition of Issue #7 (Affidavit),'

14. However, despite the presence of Corbicula in the vicinity of these

power plants, no biofouling due to Corbicula has occurred. Affidavit, 1 5.

Moreover, the design of PNPP is not conducive'to the establishment
\

'

of Corticula. The closed-cycle cooling water systen at PNPP discharges
'

relatively low volumes of water into the lake which are then thoroughly

mixed and dispersed offshore. These features of the system prevent

creation of a themal refuge for Corbicula, making it unlikely that

Corbicula will become established in the vicinity of PNPP. Affidavit,

17,8. The remoteness to PNPP of the nearest known source of Corbicula

(approximately 125 miles) also contributes to the unlikelihood of Corbicula

becoming established at or near PNPP. Affidavit, 1 8.(

In addition to the low probability of establishme'nt of Corbicula at .

PNPP, early warning to the approach.of Corbicula has been provided for.

Annual inspections at the Davis-Besse Nuclear Power Station, r.unitoring

i
.
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by appkicant at its Eastlake plant, routine maintenance inspections at
*

: .

applicant's Avon Lake and Lake Shore plants, and applicant's monitoring
.

of the lake bottom in the vicinity of PNPP (as well as its inspection

and surveillance testing of the PNPP emergency service water system)

will srovide a variety of means for early detection of the approach of

Corbicula to the PNPP site. Affidavit, 1 9.

Finally, should Co dicula be found as a result of the above monitoring,

inspections, and surveillance testing, applicant has cons;:itted to

developing a program at PNPP to prevent the occurrence of biofculing in

safety-related systems. Affidavit, 1 9, 10, 11.

The Staff submits that the attached affidavit and statement of

material facts as to which there is no genuine issue to be heard, together

with the other papers filed in this proceeding, demonstrate reasonable

assurance that Corbicula will not foul safety-related cooling systems at
'

PNFP, that there is no genuine issue of material fact to be heard with

respect to Issue #7, and that the Staff is entitled to a decision in its ,

, , favor as a matter of law.

j III. CONCLUSION

The Staff's motion for sumary disposition of Issue #7 should be

! granted.

Respectfully su tted.

| 'l

i ' George E. nson
| Counsel for NRC Staff
|

-

~

| Dated at Bethesda, Maryland
.

' this 12th day of November,1982.

\!
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STATEMENT OF FACTS MATERIAL TO ISSUE #7
* AS TO WHICH TEERE IS N0 GENUIME ISSUE TO BE HEARD

.

1. The Licensing Board has interpreted Issue #7 "to relate to the

likelihood of corbicula fouling the auxiliary cooling systems."

LBP-81-24, 14 NRC 175, 226 (1981).

2. Corbicula occurs in low abundance in the Lake Erie bottom, proper,

probably as a result of its intolerance to prolonged cold

temperature that exists in Lake Erie during winter. Affidavit, 1 4.

3. Corbicula has been found in abundance in Lake Erie only in areas

where thermal effluents provide a year-rcund habitat conducive to

survival. Affidavit, 1 4, 7.

4. Corbicula has been found in the substrate of shoreline canals and

in the lake areas under the influence of the thermal effluent

plumes of three power plants utilizing once-through condenser

cooling and discharging thermal effluent via such shoreline

canals. These plants, located approximately 125 miles west of PNPP,

are Acme Power Station, on the Maumee River Ohio; Bay Shore Power

| Station, on the Maumee Bay, Ohio; and Monroe Power Plant, on Lake

Erie, Michigan. Affidavit, 1 4.

5. No biofouling problems related to Corbicula have occurred at the

Monroe, Acme or Bay Shore power stations. Affidavit, 1 5.

6. Despite a net west to east flow of water in Lake Erie, waterborne

transport of Corbicula larvae has not resulted in the establishment

of the species in the vicinity of the Davis-Besse Nuclear Power '.

Station, 20 miles east of the'Maumee Bay area on Lake Erie.

Affidavit 16, 8.
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7. Recent sampling of the lake bottom in the effluent area at the East

Lake Plant, approximately 17 miles west of PNPP along Lake Erie,
,

using similar techniques used to sample for Corbicula at the Acme,

Bay Shore and Davis-Besse facilities, has found no Corbicula.

Affidavit, 1 9.

8. Monitoring the lake bottom in the vicinity of PNPP has found no

Corhicula. Affidavit, * o.

9. Both the h vis-Besse plant and PNPP utilize a closed-cycle cooling

system with a natural draft cooling tower. These systems have

discharge structures with an offshore, submerged, high-velocity

diffuser which will not create a thermal refuge for grbicula.

Affidavit, 1 4, 6, 7, 11.

10. The similarity in cooling system designs of PNPP and Davis-Besse,

the failure of Corbicula to develop in the vicinity of Davis-Besse,

the lack of Corbicula biofouling at fossil fuel plants experiencing

colonization by Corbicula, and the remoteness of PNPP from the
1

present source of Corbicula in the extreme western basin, suggest

that PNPP has a low probability of colonization by Corbicula.

Affidavit, 1 6, 8.

11. Annual inspection of the raw water systems at Davis-Besse.

| monitoring of the lake bottom at the Eastlake plant, routine

maintenance of applicant's fossil-fueled plants at Avon Lake and

Lake Shore, and monitoring of the lake bottom in the vicinity of

PNPP will provide early warning of the approach of Corhicula to ;

PNPP. Affidavit, 1 9.
~

12. Adult Corbicula would be detected at the power plants to the west of

PNPP prior to the possibility that Corbicula larvae could be

withdrawn into PNPP. Affidavit, 1 9, 11.
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13. Maintenance inspections and surveillance testing of the PNPP emer-

gency service water system (ESWS) also will be conducted to monitor
.

water flow and potential blockage by Corbicula. Affidavit,1 9.11.

14. Provision for monitoring the lake bottom in the vicinity of PNPP

and the maintenance inspections and surveillance testing described

in item 13, above, will be incorporated as requirements into the PNPP

technical specifications. Affidavit, 1 9, 11.

15. If Corbicula is found as a result of the above monitoring,

inspections and tests, applicant has comitted to developing a

program to prevent biofouling in safety-related systems at PNPP.

Affidavit, Y 9, 10, 11.

16. There is, therefore, reasonable assurance that Corticula will not

foul the safety-related cooling systems at PNPP. This reasonable

assurance is based upon: (1)theabsenceofoperatingproblemsat

LakeEriepowerplantswhereCorbiculaisabundant;(2)theabsence

of Corbicula at PNPP and the low probability of it becoming

established there; (3) establishment of monitoring programs to

detect the presence of Corbicula in the PNPP site vicinity, as well

as at power plants between the known source of Corbicula and PNPP;

and (4) commitment by Applicants to develop a program to prevent

biofouling at PNPP should Corbicula be detected by the monitoring

system. Affidavit, 1 3, 5, 7, 8, 9, 10, 11, 12.

;.
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