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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE COMMISSION

In the Matter of

METROPOLITAN EDISON COMPANY, ET AL.) Docket No. 50-289
(Restart)

(Three Mile Island, Unit 1)

NRC STAFF PETITION FOR REVIEW

The NRC Staff hereby petitions the Commission pursuant to 10 CFR
§ 2.786 for review of the decision of the Atomic Safety and Licensing
Appeal Board (ALAB-698) reversing the Atomic Safety and Licensing
Board's decision (LBP-81-59) as it related to Licensee's staffing plans
for its Emergency Operations Facility. ALAB-698 is erroneous with respect
to an important question of policy which could significantly affect the
public health and safety. 10 CFR § 2.786(b)(1) and (b)(4)(1). Further,
the Atomic Safety and Licensing Appeal Board has resolved a factual
issue necessary to the decision in 2 clearly erroneous manner contrary
to the resolution of that same issue by the Atomic Safety and Licensing
Board. 10 CFR § 2.786(b)(4)(11).

I. SUMMARY OF THE DECISION BELOW
On October 22, 1982, the Appeal Board issued two decisions (ALAB-697

and ALAB-698) examining various aspects of the emergency response
planning for the Three Miie Tsland Nuclear Station. One issue resolved in
the latter decision involved the adequacy of the Licensee's plans for

emergency staffing and the assignment of emergency response functions.lj

1/ The decision of the Appeal Board on this issue was the majority
opinfon of Dr. Buck and Dr. Gotchy. Mr. Edles wrote a szparate
opinion dissenting from the majority's reversal of the Licensing
Board's decisfon on this fssue of emergency staffing and the
assignment of emergency response functions.
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NRC feguIations require that “"adequate emergency facilities and
equipment‘to suppo=t the emergency response [be] provided and
maintained. . ." (10 CFR § 50.47(b)(8)) and that “[a]dequate provisions
shall be made and described for emergency facilities and equipment,
including * * * a licensee near-site emergency operations facility from
which effective direction can be given and effective control can be
exercised during an emergency" (10 CFR Part 50, Appendix E, § IV.E.8).
The question of the appropriate staffing and assignment of emergency
response functions to the TMI Emergency Operations Facility (EOF) was
contested between the NRC Staff and the Commonwealth of Pennsylvania on
the one hand and the Licensee on the other. The Staff and the Commonwealth
took the position that Licensee should be required to man its EOF with a
senfor Licensee manager and to transfer to that manager from the Emergency
Director in the control room the responsibilities for radiclogical assessment
and protective action recommendations within one hour of declaration of a
Site or General Emergency. Staff regulatory guidance documents (NUREG-0654
and NUREG-0696)2/ on emergency planning and procedures embody this position.gf
The Licensee, in contrast, was of the view that the transfer of responsibility
for radiological assessment and protective action recommendations to a

senfor marager in the EOF need not occur until some four hours after

2/ NUREG-0654 (Criterfa for Preparation and Evaluation of Radiclogical

. Emergency Response and Preparedness in Support of Nuclear Power Plants)
and NUREG-0696 (Functional Criteria for Emergency Response Facilities)
were admitted into evidence as Staff Exhibits 7 and 8, respectively

3/ Contrary to the suggestion of the Appeal Board majority (ALAB-698,
slip op. at 33), the Staff and the Licensing Board did not arbitrarily
apply generic criteria but rather evaluated the facts of Licensee's
particular emergency staffing plans and decided that these criteria
were appropriate in this specific case. See Tr. 22939-40 (Chesnut).
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decIaratign of a Site or General Emergency, at which time Licensee's Emergency

Support Director would arrive from offsite. LBP-81-59, 14 NRC 1211 at 1475. _
The Licensing Board resolved this issue in a manner consistent with

that urged by the Staff and the Commonwealth. A license condition was

imposed as a prerequisite to restart of TMI-1 which would require early

manning of the EOF and transfer of specific emergency response functions

to the Emergency Support Director. Licensee appealed, asserting that

the Licensing Board had erred because it had relied on generic guidance

on EOF staffing (NUREG-0654 and NUREG-0696) and allegedly ignored the

unique emergency management organization of the Licensee, thereby improperly

disregarding internal management decisions properly vested with the Licensee.
The Appeal Board majority reversed the decisfon of the Licensing Board

on this issue. New evidence submitted by Licensee relating to proposed

modifications in the emergency staffing plan was found by the Appeal Board

to have ameliorated "the more important problems that led to the Licensing

Board's result . . . " ALAB-698, s1ip op. at 24. Specifically, managerial

responsibility for the EOF has been assigned to a specific position, the

Emergency Support Staff Member, until the Emergency Support Director

arrives. As to the question of which official will make protective action

recommendations, the Appeal Board reversed the I icensing Board's determina-

tion that it must be the Emergency Support Director in the EOF within

one hour of declaration of a Site or General Emergency and adopted Licensee's

proposal that such recommendations be the responsibility of the Emergency

Director in the control room pending arrival of the Emergency Support

Director within four hours of an emergency declaration.
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IT. ISSUE PRESENTED FOR REVIEW

The issue presented for review is:

Whzther the Appeal Board erroneously reversed the Licensing Board by
ruling that responsibility for radiological assessment and protective
actfon recommendations should reside in the Emergency Director in the
control room during the first four hours after declaration of a Site
or General Emergency rather than the Emergency Support Director in the
Emergency Operations Facility.

ITI. WHERE THE MATTER WAS RAISED BELOW

The matter was raised below by Licensee's Exception No. 35/ to the
Licensing Board's Partial Initial Decision of December 14, 1981. The
Licensee argued in its March 10, 1982 br1e£§/ in support of exceptions that
the Licensing Board erred in imposing the condition on EOF staffing. The
Staff argued in its May 20, 1982 brief to the Appeal Board in response to
the exceptions of the other parties that the Licensing Board had ruled
properly on the emergency staffing issue after considering the staffing of
Licensee's emergency management organization as well as evidence of potential
problems with Licensee's specific EOF staffing proposa\.g/ The Staff
elaborated on its positfon in its June 17, 1982 response to the Appeal Board's
order of June 1, 1982.1/

4/ Licensee's Exceptions to the Atomic Safety and Licensing Board's Partial
Inftial Decision of December 14, 1981, dated February 8, 1982, at 2.

5/ Licensee's Brief in Support of its Exceptions to the Atomic Safety
and Licensing Board's Partial Initial Decision on Plant Design and
Procedures, Separation, and Emergency Planning issues, dated March
10, 1982, at 45-64.

6/ NRC Staff's Brief in Response to the Exceptions of Others to the
Atomic Safety and Licensing Board's Partial Initial Decision on
Plant Design and Procedures, Separation, and Emergency Planning
Issues, dated May 20, 1982, at 81-93.

1/ NRC Staff Response to Appeal Board's June 1, 1982 Order Requesting
Elaboration on Cartain Emergency Planning Issues, dated June 17,
1982 » .t 3'120
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- IV. WHY THE DECISION BELOW IS ERRONEOUS
The Appeal Board has overruied the best judgment of the Licensing

Board and the Staff in deciding that it is acceptable for Licensee to
retain the functions of radiological assessment and protective action
recommendations in the Emergency Director in the control room until the
arrival of the Emergency Support Director some four hours after declaration
of a Site or General Emergency. In so doing, the Appeal Board discards
procedures which have been shown to be successful in emergency response
exercises at other facilities in favor of a scheme which is untested and
deficient in important respects. The Appeal Board has erred in this ruling
and this error, if uncorected, could significantly affect the public
health and safety.

The principal regulatory guidance in the area of emergency response
s contzined in NUREG-0654 and NUREG-0696. Those documents were the result
of careful consideration of emergency planning issues in 1ight of the TMI-2
accident and subsequent inquiries and findings. Applying the criteria
contained in NUREG-0654 and NUREG-0696, the Staff concluded under the
specific facts of this case that it is important that the radiological
assessment and protective action recommendation functions be transferred
to a senior Licensee manager in the EOF early in the course of an emergency
so as to relieve the in-plant Emergency Director of those responsibilities
and allow him to concentrate on plant operational matters and mitigation
of the accident. Licensee's opposition to the Staff's position was based
principally on its preference that the Emergency Support Director be one
of two named individuals, either of whom would have to travel from
Parsippany, New Jersey tc TMI (a distance of some 150 miles) to act in
that capacity. The Licensing Board found this an insufficient basis for

Licensee's position:



"After prolonged deliberation, accompanied by our initial reluctance
to overrule the personnel management judgment of the Licensee, the
Board finds that the Licensee must have available to it qualified -
individuals who could act as Emergency Support Director in the EOF
in the interim (up to four hours) period prior to the arrival of the
full off-site Emergency Support Organization without the need to
transfer the Emergency Director from the control room to the EOF.
Further, we are troubled at the extent of the fmplied reliance of
the Licensee during emergency conditions on persons located so far
from the site. It rafses the issue of whether Licensee percefves,
contrary to its stated position, that it has onsite only one or two
persons it can entrust with the responsibilities of the Emergency
Director and the Emergency Support Director."®
14 NRC at 1479 (¥ 1396).
The Appeal Board rejected the Licensing Board's careful balancing
of the competing factors involved and struck its own balance. The
Appeal Board held that modifications initiated by Licensee will reduce
the potential for confusion in the control room caused by the assignment
of too many functions to the Emergency Director located there. ALAB-698,
slip op. at 25-29.2/ The Appeal Board also found it preferable that protective
action recommendations come from within the control room during the early
hours of an accident (Id. at 33-34) and weighed this consideration more
heavily than the need for face-to-face contact between state officials
and the Licensee decisionmaker responsible for protective action recom-
mendatfons (Id. at 32-34). Finally, the Appeal Board accepted
Licensee's argument that politically sensitive protective action recom-
mendations should be made by a senior GPU Nuclear official rather than
"another, more junior employee." I1d. at 34-35,
Early staffing of the EOF and early transfer of the protective action

recommendation function to the EOF is important to an effective emergency

8/ The Appeal Board misconstrued Staff testimony which expressed a primary
concern with the assignment of too many functions in the control room
and a secondary concern with overcrowding of the control room as a
recognition by Staff witnesses that "[t]he control room will not be

crowded in an emergency. . . ," ALAB-698, slip op. at 27 (emphasis
added). See Tr. 15472-15482 {Grimes and Chesnut).
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response 1n that the Emergency Director in the control room is thereby

allowed to concentrate more directly on accident mitigation and operational %
matters and a better interface is provided between the Licensee and state
officials for the communication of protective action recommendations and the
bases therefor. These important factors were too 1ightly dismissed by the
Appeal Board and its decision is in error for this reason.

The Emergency Director in the control room should be relieved of the
responsibility for performing emergency functions which can reasonably be
performed elsewhere by other personnel. NRC Staff guidance in NUREG-0696
and the requirement in 10 CFR Part 50, Appendix E to establish an EOF
separate from the control room was specifically designed to avoid the
performance of too many functions in the control room. Tr. 15035-36 (Grimes).
Licensee's emergency plan 1ists 12 separate actions which the Emergency
Director is to take, as appropriate (Licensee Ex. 30, pp. 5-7, 5-8), and
five separate responsibilities which the Emergency Director may not delegate
(Licensee Ex. 30, pp. 5-8). 1In view of this myriad of responsibilities
placed on the Emergency Director, and despite (and in part because of) the
large staff provided to assist him.g/ it is prudent to remove the burden of
translating plant conditions and projected effluent releases into protective
action recommendations for offsite authorities from the Emergency Director,
who must at the same time try to solve the accident problem and mitigate
the accident from the plant systems standpoint. Tr. 15025-26 (Grimes).

Under the scheme approved by the Appeal Board, the Emergency Director may

9/ The modifications detailed in the June 16, 1982 Rogan affidavit, relied
upon by the Appeal Board, do not ameliorate the fundamental problem with
Licensee's emergency plans: the imposition of ultimate responsibility
for a large number of functions on the Emergency Director during the
critical early hours of an emergency. This problem {s exacerbated
by locating the Emergency Director and other support functions in
the control room rather than the Technical Support Center.



be unab\e.to devote sufficient attention to formulating protective action
recommendations and communicating them, as well as the bases therefor, in
a timely manner to offsite authorities. The likelihood of this is reduced
if the time-consuming and effort-consuming burden of formulating protective
action recommendations is shifted to the Emergency Support Director in the
EOF as early as practicable, thereby relieving the Emergency Director in
the control room of one major responsibility and allowing him to devote
all his efforts, oversight and direction to plant-related functions.lg/
Finally, Licensee's position (accepted by the Appeal Board) that
protective action recommendations are politically sensitive and should
be made by a senior GPU Nuclear official, while understandable, is not a
sufficient reason to overturn the Licensing Board's rejection of this
aspect of Licensee's emergency response plan. Licensee's preference must
give way to the greater importance of ensuring that the Emergency Director

is not overburdened with responsibility for too many functions while trying

10/ The Appeal Board's comment (slip op. at 36) that "it is not at all
clear to us that the presence of the Emergency Support Director
in the EOF was really critical” is made in the context of the need
for direct contact between Licensee and State officials concerning
protective action recommendations. While the State position con-
cerning face-to-face contact is supportive of the Staff, a clear
need for the early transfer of responsibility to the EOF exists
irrespective of whether the State is afforded the opportunity for
face-to-face contact with the Emergency Support Director. The Staff
submits that the presence of the Emergency Support Director in the
EOF is certainly critical insofar as it permits the Emergency Director
to focus his efforts on plant operations and accident mitigation,
reduces potential overcrowding and disruption in the control room,
and allows protective action decisions to be made (by the Emergency
Support Director in the EOF) in an environment more conducive to the
weighing and balancing of all the factors (e.g., plant conditions,
projected doses, evacuation time estimates, weather conditions)
involved in protective action decisionmaking. Knowledge of the
condition of the reactor, the point emphasized by the Appeal Board to
justify its preference that the Emergency Director in the control room
maintain responsibility for formulating protective action recommendations
(slip op. at 33), is adequately communicated by the information and
data 1inks provided to the EOF. See Staff Ex. 8, at pp. 4, 16, 22.




to oversee the plant response to an accident. As the Licensing Board
pointed out, the extent of the implied reliance of the Licensee during an
emergency on persons located so far from the site is troubling.ll/ 14 NRC
at 1479 (¥ 1396).

In sum, the Licensing Board carefully balanced the competing
considerations and properly decided that Licensee must have an Emergency
Support Director available in the EOF within one hour of declaration of
a Site or General Emergency and must transfer to that official the
responsibility for radiological assessment and protective action
recommendations. The Appeal Board's reversal of this decisfon s
erroneous and unwise. If uncorrected, it will result in the impairment of
the Emergency Director's ability adequately to perform all of the functions
under his charge during the first, critical hours of an emergercy.

V. WHY COMMISSION REVIEW SHOULD BE EXERCISED

The precedent established by the decision of the Appeal Board as it
relates to Licensee's emergency staffing and the assignment of emergency
response functions will significantly weaken the protection which the
Commission sought to provide for the public health and safety in its
emergency planning regulations. Failure to uphold the decision of the
Licensing Board in this matter will adversely affect the Staff's ability
to assure that the Commission's necessarily general emergency planning

regulations are effectively implemented. The Appeal Board's erroneous

11/ The Staff does not believe that the condition imposed by the Appeal
Board -- that the Emergency Support Director be notified upon
declaration of an Alert and that he immediately begin preparations
to arrive at the EOF as soon as practicable but not later than four
hours after declaration of a Site Emergency -- is an adequate response
to this problem.
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reso1ution of this issue in ALAB-698 thus presents an important question
of policy which could significantly affect the public health and safety.
ALAB-698 resolves the issue of the adequacy of Licensee's
staffing plans for its Emergency Operations Facility in a clearly
erroneous manner contrary to the resolution of that same issue by the
Licensing Board. The Appeal Board's decision goes too far in accommodating
Licensee's desire to station four hours from TMI those individuals upon
whom 1t intends to rely for performance of important safety functions in
an emergency. The additional burdens imposed on the Emergency Director
under ALAB-698 are 1ikely to impair his ability either to respond to
the needs of the plant in an accident situation or to make and explain
proper protective action recommendations. In either case, the degree of
protection of the public health and safety is needlessly diminished.
Respectfully submitted,

O Lok &) o

Richard J. Rawson
Counsel for NRC Staff

Dated at Bethesda, Maryland
this 12th day of November, 1982




UNITED STATES OF AMERICA
NICLEAR REGULATORY COMMISSION

BEFORE THE COMMISSION

In the Matter of
METROPOLITAN EDISON COMPANY, ET AL.
(Three Mile Island, Unit 1)

Docket No. 50-289
(Restart)

CERTIFICATE OF SERVICE

I hereby certify that copies of "NRC STAFF PETITION FOR REVIFW" in the above-
captioned proceeding have been served on the following by deposit in the United
States mail, first class, or, as indicated by an asterisk, by deposit in the
Nuclear Regulatory Commission's internal mail system, this 12th day of

November, 1982:

*Samuel J. Chilk (12)

Secretary of the Commission

U.S. Nuclear Regulatory Commission
Washington, DC 20555

*Leonard Bickwit, General Counsel
U.S. Nuclear Regulatory Commission
Washington, DC 20555

*Ivan W. Smith

Adminictrative Judge

Atomic Safety & Licensing Board
U.S. Nuclear Regulatory Commission
Washington, DC 20555

Dr. Walter H. Jordan
Administrative Judge

881 W. Outer Drive

Oak Ridge, Tennessee 37830

Dr. Linda W. Little
Administrative Judge
5000 Hermitage Drive
Raleigh, Korth Carolina 27612

*Gary J. Edles, Chairman
Atomic Safety & Licensing Appeal
Board
U.S. Nuclear Regulatory Commission
Washington, DC 20555

*Christine N. Kohl
Administrative Judge
Atomic Safety & Licensing Appeal
Board
U.S. Nuclear Regulatory Commission
Washington, DC 20555

*John H. Buck

Administrative Judge

Atomic Safety & Licensing Appeal
Board

U.S. Nuclear Regulatory Commission

Washington, DC 20555

George F. Trowbridge, Esq.

Shaw, Pittman, Potts & Trowbridge
1800 M Street, NW

Washington, DC 20036

Robert Adler, Esq.
505 Executive House
P. 0. Box 2357
Harrisburg, PA 17120

Mr. Thomas Gerusky

Bure:x: of Radiation Protection
Dept. of Environmental Resources
P. 0. Box 2063

Harricburg, PA 17120



Gary L. Milhollin, Esq.
4412 Greenwich Parkway, NW
wWashington, DC 20007

Mr. Marvin 1. Lewis
6504 Bradford Terrace
Philadelphia, PA 19149

Mr. C. W. Smyth, Supervisor
Licensing TMI-1

Three Mile Island Nuclear Station
P. 0. Box 480

Middletown, PA 17057

Ms. Marjorie Aamodt
R.D. #5
Coatesville, PA 19320

Gail Phelps

ANGRY/TMI PIRC

1037 Maclay Street
Harrisburg, PA 17103

Allen R, Carter, Chairman

Joint Legislative Committee on Energy

Post Office Box 142

Suite 513

Senate Gressette Building
Columbia, South Carolina 29202

Chauncey Kepford
Judith Johnsrud

Environmental Coalition on Nuclear Power

433 Orlando Avenue
State College, PA 16801

Ms. Frieda Berryhill, Chairman

Coalition for Nuclear Power Plant
Postponement

2610 Grendon Drive

Wilmington, Delaware 19808

Mr. Henry D. Hukili
Vice President

GPU Nuc’ear Corporation
Post Office Box 480
Middletown, PA 17057

Michael McBride, Esq.
LeBoeuf, Lamb, Leiby & McRae
Suite 1100

1333 New Hampshire Avenue, NW
Washington, DC 20036

Honorable Mark Cohen
512 D-3 Main Capital Building
Harrisburg, PA 17120 -

William S. Jordan, I1i, Esq.
Harmon & Weiss

1725 1 Street, NW

Suite 506

Washington, DC 20006

John Levin, Esq.

Pennsylvania Fublic Utilities Comm.
Box 3265

Harrisburg, PA 17120

Jordan D. Cunningham, Esq.
Fox, Farr and Cunningham
2320 North Znd Street
Harrisburg, PA 17110

Louise Bradford

Three Mile Island Alert
1011 Green Street
Harrisburg, PA 17102

Ms. Ellyn R, Weiss
Harmon & Weiss

1725 1 Street, NW
Suite 506

Washington, DC 20006

Mr. Steven C. Sholly

Union of Concerned Scientists

1346 Connecticut Avenue, NW
Dupont Circle Building, Suite 1101
Washington, DC 20036

*Dr. Lawrence R. Quarles

Atomic Safety & Licensing Appeal
Board

U.S. Nuclear Regulatory Commission

Washington, DC 20555

*Judge Reginal .. Gotchy

Atomic Safety & Licensing Appeal
Board

U.S. Nuclear Regulatory Commission

Washington, DC 20555

Ms. Jane Lee
R.D. 3; Box 3521
Etters, PA 17319



David E. Cole

Smith & Smith, P.L.
Riverside Law Center
2931 N, Front Street
Harrisburg, PA 17110

Michael W. Maupin, Esquire
Hunton & Williams

707 East Main Street

P. 0. Box 1535

Richmond, VA 23212

*Atomic Safety & Licensing
Board Parel
U.S. Nuclear Regulatory Commission_
Washington, DC 20555

*Atomic Safety and Licensing Appeal
Board Panel

U.S. Nuclear Regulatory Cormission

Washington, DC 20555

*Document Management Branch

Document Control Desk
Room 016, Phillips Building

g'l C%lé G.; ;&HSOVI

Counsel for NRC Staff



