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APPLICANT'S MOTION FOR RECONSIDERATION OF
OCTOBER 29, 1982 MEMORANDUM AND ORDER

Consumers Power Company (" Applicant"), by its

attorneys Isham, Lincoln & Beale, hereby files its Motion

for Reconsideration of the Board's October 29, 1982 Memo-

randum and Order on the New Contention of B. Stamiris. For

the reasons set forth below, Applicant respectfully requests
the Board to reconsider its October 29, 1982 Memorandum and

Order, and to dismiss subparts (a)-(d) of Ms. Stamiris'

proposed contention.

The core of Ms. Stamiris' proposed contention is a

claim that the economic factors in the NEPA cost / benefit
analysis in the Midland FES have been miscalculated. The

conclusion which Ms. Stamiris would have the Board draw

from this claim is nowhere stated. But, in the context

of an operating license proceeding, the only possible con-

clusion which could be found is that a proper calculation

will demonstrate that operation of the Midland plant is not
justified under NEPA.

Such a contention, however, is precisely the sort
of unnecessary litigation of NEPA issues that the Commission
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intended to foreclose at operating license hearings in its
I

new amendments to 10 CFR Part 51 (47 Fed. Reg. 12940).

Prior to the promulgation of these new rules, it was firmly
established that the Commission was not required to duplicate,

at the operating license stage, the full NEPA analysis which

had already been performed at the construction permit stage.
Calvert Cliffs' Coordinating Committee v. AEC, 449 F.2d

1109, 1128 (D.C. Cir. 1971). In recognition of this rule

and in an attempt to preclude futile and duplicative NEPA

litigation during operating license hearings, the Commission
promulgated amendments to 10 CFR Part 51. In part, these

amendments provide that:

Presiding officers shall not admit contentions
proffered by any party concerning need for power
or alternative energy sources for the proposed
plant in operating license hearings.

10 CFR 551.53 (c) (47 Fed. Reg. 12943). Although the amend-

ments specifically address only need for power and alternative

energy sources, the Supplementary Information accompanying

the proposed (46 Fed. Reg. 39440) and final rules (47 Fed.

Reg. 12940) makes it clear that the economic considerations

which Ms. Stamiris now attempts to raise are also foreclosed
by the new rules. As the supplementary Information bluntly
states, "if [an environmentally superior alternative to the

plant] does not exist, then economic considerations are not
|

| relevant." (46 Fed. Reg. at 39441).

The rationale for the foreclosure of litigation
I over environmental factors in the NEPA analysis lies in the
i

economic and environmental realities which exist at the
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b operating license stage for any plant. The NEPA mandate has
'

been fulfilled by the earlier finding of the licensing board

in issuing the construction permit that power was needed and

that the proposed plant is the environmentally superior

alternative for supplying it. (46 Fed. Reg. at 39441). The

favorable NEPA balance which was established at the con-

struction permit stage weighs even more heavily in the

applicar:t's favor at the operating license stage. Major

environmental and capital costs have already been incurred

in the construction of the plant (46 Fed. Reg. at 39441). s

The costs of operation of completed nuclear plants are below

the costs of other available sources. (46 Fed. Reg. 39441).

As a general rule, no significant new information has been

provided to challenge the finding at the construction permit

sta3e that the nuclear plant is the environmentally superior

alternative for production of new energy. In fact, there

"has never been a finding in a Commission operating license

proceeding that a viable environmentally superior alternative

to the operation of the nuclear facility exists." (46 Fed.

Reg. 39441). In short, absent significant new developments

demonstrating the enviromental inferiority of the plant,

there is no basis for challenging the construction permit

finding that the NEPA balance weighs in favor of the operation

of the facility.

The futility of an OL challenge to the NEPA balance

applies not only to litigation over alternatives to the

plant, but also to litigation over the economic components
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of the NEPA balance. For the thrust of NEPA is to ensure
J

that the action chosen is the environmentally preferable

means of achieving an end. Indeed, the Calvert Cliffs case

itself explicitly recognizes that any analysis of the
economic effects of a proposed federal action is but one

factor in the overall " balancing process" mandated by NEPA.
449 F.2d at p. 1113. If no environmentally preferable

alternative (including no additional generation of power) to

operation of the plant can be identified at the OL stage,
then the economic considerations in the plant's operation
are irrelevant to the NEPA analysis. (46 Fed. Reg. 39441).

These considerations cannct affect the basic judgment that

the plant is environmentally acceptable under NEPA.

Nothing offered in Ms. Stamiris' new contention

challenges the environmental acceptability of the Midland

plant under NEPA, or even suggests that "an alternative

exists that is clearly and substantially environmentally

superior." (47 Fed. Reg. at 12941). Absent such a showing,

the economic considerations which Ms. Stamiris attempts to

raise are irrelevant to the acceptability of the plant under

NEPA. Accordingly, sections (a)-(d) of Ms. Stamiris' proposed

contention, which raise such considerations, should be

dismissed.

Respectfully submitted,

'
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One of the Attorneys for
CONSUMERS POWER COMPANY

Isham, Lincoln & Beale
; Three First National Plaza

Suite 5200
Chicago, Illinois 60602
(312) 558-7500



.

m DOLHETED
UNITED STATES OF AMERICA U3NRC'

'4 NUCLEAR REGULATORY COMMISSION

'82 NOV 12 All:i4
BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

0FfiCE C EECRETARY
I;0CKEII?iG & SERVICE

In the Matter of ) OHANCH

) Docket Nos. 50-329-OM
CONSUMERS POWER COMPANY ) 50-330-OM

) 50-329-OL
[ Midland Plant, Units 1 and 2]) 50-330-OL

CERTIFICATE OF SERVICE

bbasc db one of the attorneysI, ,

for Consumers Power Company, hereby certify that a copy of
" Applicant's Motion For Reconsideration Of October 29, 1982
Memorandum and Order" was served upon all persons shown on
the attached service list by deposit in the United States
Mail, first class, this ww day of kwti,1982.
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SUBSCRIBED AND SWORN before
me this /Ati day of 106uemhc
1982.
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Frank J. Kelley, Esq. Atomic Safety & Licensing
Attorney General of the Appeal Panel

State of Michigan U.S. Nuclear Regulatory Comm.
Carole Steinberg, Esq. Washington, D.C. 20555
Assistant Attorney General
Environmental Protection Div. Mr. C. R. Stephens
720 Law Building Chief, Docketing & Services
Lansing, Michigan 48913 U.S. Nuclear Regulatory Comm.

Office of the Secretary
Myron M. Cherry, Esq. Washington, D.C. 20555
One IBM Plaza
Suite 4501 Ms. Mary Sinclair
Chicago, Illinois 60611 5711 Summerset Street

Midland, Michigan 48640
Mr. Wendell H. Marshall
4625 South Saginaw Road Willi am D. Paton, Esq.
Midland, Michigan 48640 Counsel for the NRC Staff

U.S. Nuclear Regulatory Comm.
Charles Bechhoefer, Esq. Washington, D.C. 20555
Atomic Safety & Licensing

Board Panel Atomic Safety & Licensing
U.S. Nuclear Regulatory Comm. Board Panel
Washington, D.C. 20555 U.S. Nuclear Regulatory Comm.

Washington, D.C. 20555
Dr. Frederick P. Cowan
6152 N. Verde Trail Barbara Stamiris
Apt. B-125 5795 North River Road
Boca Raton, Florida 33433 Route 3

Freeland, Michigan 48623
Mr. D. F. Judd
Bacock & Wilcox Jerry Harbour
P.O. Box 1260 Atomic Safc3y & Licensing
Lynchburg, Virginia 24505 Board Panel

U.S. Nuclear Regulatory Comm.
James E. Brunner, Esq. Washington, D.C. 20555
Consumers Power Company
212 West Michigan Avenue Lee L. Bishop
Jackson, Michigan 49201 Harmon & Weiss

1725 I Street, NW #506
| Steve Gadler Washington, D.C. 20006

2120 Carter Avenue
j St. Paul, Minnesota 55108
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