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P 3
:44’ !\K

.
/

Ner
-

Construction Permit Nos. CPPR-139
AT CPPR-140
e L L%

In the Matter of

)
)
JNION ELECTRIC CCMPZ.JY )
(Callaway Plant, Units 1 and 2) )

L%IEF OF WILLIAM SMART IN SUPPCRT OF
EXCEPTION TO INITIAL DECISION

INTRODUCTION

This case concerns the authority of the Nuclear Regulatory
Commission (NRC or Commission) to investigate the discharge of
a construction worker who was fired after he had given informa-
tion concerning safety violations to the NRC. 1In addition, the
case presents novel guestions concerning the Commission's au-
thority to provide a remedy when an investigation reveals that
such a discharge was, in fact, retaliatory. The decision of
the Atomic Safety and Licensing Board (Licensing Board), from
which this appeal has been taken, held that the NRC does have
the authority to investigate suspect discharges, but it failed
to resolve the more important issue concerning the Commission's
power to remedy retaliatory discharges.

The broad statutory authority of the NRC to regulate nuclear
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tion against workers who make complaints to the NRC; and license
revocation. Nevertheless, the NRC Staff has, surprisingly, de-
nied that the NRC has any such authority to take corrective acticn.
This leaves William Smart without the protection that the NRC
promised him and leaves other workers, whose cooperation the

NRC desires, with little confidence in its reliability.

Congress has recognized the need for explicit protection of
workers who assist the NRC by passing a statute which gives such
authority to the Department of Labor (DOL), which President
Carter is expected toc sign. Establishment of the NRC's inde-
pendent continuing authority to take actions to maintain its
access to worker information is nconetheless important to the
NRC's ability to perform its safety duties. Furthermore, the
new legislation will not assist Mr, Smart. The NRC must ful-
fill its obligation to him. If the NRC Staff's misapprehension
of its authority to keep its promise to Mr. Smart is not resclved
now, he will have no effective recourse.

Therefore, the Atomic Safety and Licensing Appeal Board
(Appeal Board) should eliminate the ambiguity that has resulted
from the Staff position and affirmatively recognize the Com=-

mission's authority to remedy retaliatory discharges.

I. STATEMENT OF THE CASE

william Smart is an ironworker who was employed fcr more
than a vear ir the construction of the Callaway Nuclear Power

Station in Fulton, Missouri. In the fall of 1977, Mr. Smart



was employed by the Daniel Cont¢truction Co. (Daniel), the gen-
eral contractor of the licensee, £nion Electric. Cisturbed by
numerous faults in the constructinn process, including instal~-
lation of defective embedments (a steel plate set in a con-
crete wall to support other elements of the building), impro-
per spacing of reinforcing bars within the concrece walls, and
faulty identification of who had done particular welds, Mr. Smart
brought the problems to thg¢ attention of his supervisors and
later to the NRC. 1In his carly meetings with NRC inspectors,
Mr. Smart was promised anonynity and was assured ol NRC protec-
tion from retaliation for helping the NRC. This assurance was
repeated by James Keppler, director of the NRC Regicen III of-
fice, at a meeting in Mr. Smart's home on December 13, 1977,
when the NRC officials reguested that Mr. Smart accompany them
that night to the Callaway site to skow the location of the
problems he had pointed out.

Bill Smart was demoted from general foreman to foreman
effective December ,2, 1977. Subsequently, he voluntarily re-
signed this position to become an ordinary worker. On March 21,
1978, however, Mr. Smart was fired, allegedly for failing to

cbey a foreman's order.

(39

Cn March 27, 1978, the NRC sent to Union Electric a notice

of violations at the Callaway site and an inspection report,

n

Repor

r

No. 50-483/78-01 (Licensing Board's Exhibit No. 1l). The

report officially confirmed many of the items that Mr. Smart

O

reported rela’ .ag to the safe operation of the Callaway plant,



4
including installation of at least 9ne rejected embedment.i’

In addition, the NRC decided to investicate the cause of
Mr. Smart's dismissal to find out if Daniel had acted to inter-
fere with the NRC's fulfillment of its safety responsibilities.
On March 30, 1978, NRC representatives attempted to examine
Cnaiel's records pertaining to Smart's employment and to inter-
view Daniel employees with knowledge of the circumstances of
Smart's dismissal. Daniel refused to allow this investigaticn
to occur.

On April 3, 1978, the NRC Office of Inspection and Enforce-
ment (I&E) issued an Order to Show Cause Why Construction Per-
rits Should Not Be Suspended until Union Electric and Daniel
allowed the investication to be carried out. The Show Cause
Order included among the objects of the investigation: to de-
termine

whether there may now exiz: at the Callaway faci-
lity potentially unsafe conditions, the existence
of which has not been cormunicated to the Commis=-
sicn because of the chilling effect on workers at
the site of any perception on such workers' part
that a worker was discharged because he alleged
potentially unsafe conditions to the Commission. 2/

Union Electric requested a hearing on the Show Cause Order,
«hich was referred by the Commission to the Licensing Board on

May 11, 1978, The Commission's order incorperated the purposes

of the investication stated ir the Show Cause Order, including

/  Report Mo, 50-483/78=01 at 19.

[

/

Order To Show Cause at 2.
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the concern with a chilling effect leading to unreported de-
fects, and listed two issues to be decided. The first was whether
the investigation had keen refused. The second was whether the
Callaway construction permits should be suspended until the in-
vestigation was allowed to proceed.z/

On June 15, 1978, William Smart petitioned the Licensing
Board to intervene in these proceedinos. On June 27, Mr. Smart
agreed to a stipulation of facts previously submitted by the NRC
Staff and Union Electric, with the understanding that the Licen-
sing Board would take official notice of the NRC reports on its
investigations of his safety allegations. Mr. Smart also agreed
that there was no need for an evidentiary hearing in light of
these undisputed material facts.

While Mr. Smart further agreed to the stipulated statement
of certain issues before the Licensina Board concerning the block=-
ed NRC investication into the causes of his dismissal, he asser-
ted that the issue of the NRC's authority to protect a worker
source from retaliation for giving information to the NRC was
properly before the Licensing Board. In order to truly guaran=-

tee NRC's access to safety information from other construction

3/ The Commission's Order also called for consideration c
Cnion Electric's contention that the investigation should be
deferred pending the outcome of the grievance proceeding com-
menced by Mr. Smart's union, the Ironworkers Union. A hearing
was conducted by the arbitrator in late September. Briefs
were due on October 13, A decision i1s expected within a month

therecafter.



workers, Mr. Smart asserted that it was necessary for the NRC
not only to confirm its authority to investigate the possibility
that a worker was fired for having raised safety concerns, but
also to declare that it possessed the authority to protect a
worker source from retaliation for giving information to the MNRC.
On July 6, the Licensing Board granted Mr. Smart's petition to
intervene, accepted the parties' stipulation of facts and agreed
upon issues, and took under consideration the issue framed by

Mr. Smart.

While both the Staff and Union Electric argued in their
briefs that the question of the NRC's authority to remedy re-
taliation was not ripe, at oral argument on August 23, the NRC
Staff addressed, for the first time in this proceeding, tha
merits of the questicn of the NRC's remedial authority to pro-
tect construction workers who had made safety complaints. James
Murray, the Staff's attorney, stated:

We cannot take care of poor Mr. Smart. We can't
get his job back fer him. But we sure as the devil
can pass some rules or set forth some order saying
any Licensee of ours who fires a wor er because he
comes forward and givel[s] us safety .nformation
won't have his license the next day.

- * *
[W]e don't have in existence a regulation which
would help Mr. Smart specifically: but by golly,
if we find out this is the reason he was fired we

may well -- we need the information to decide
whether we ought to have such a regulation. 4/

4/ Transcript of August 23, 1978 Oral Argument to the Li=-
censing Board at 78, 109.




On September 28, 1978, the Licensing Board issued its
Initial Decision. The Board ruled that the NRC Staff had acted
within its authority in requiring cooperation with its investi-
gation and that the Staff was authorized to suspend the Callaway
construction permits until Union Electric and Daniel submitted
to the investigation. However, the Licensing Board did not de-
cide whether the NRC has the authority to remedy the retaliatory
firing of a construction worker, finding this issue nct ripe for
decision and not within the issues posed to the Licensing Board
by the Commission. ‘

Subsequently, in section 10 of the NRC Authorization Act
for FY 1979, Congress amended the Energy Reorganization Act of
1974 to prohibit employment aiscrimination against any employee
of a licensee or its contractors for participation in any NRC

5/

proceeding,= Responsibility for enforcement of this provision
is vested in the Secretary of Labor.é/
Enactment of this provision will not undercut the pressing

need tc resolve the remedial authority issue in this proceeding

5/ The text of the amendment is attached as Appendix A. The
NRC FY 1979 Authorization Act was passed by Congress on October
and was received by the White House on October 27. President
Carter is expected to sign it.

6/ This worker protection provision, with enforcement by the
DOL, was patterned after similar provisions which protect work=-
ers who participate in proceedings of the Environmental Pro=-
tection Agency. Sea, e.a. 33 U.8.C. § 1367; 42 U.S8.C. §§
3009-9(i), 6971, 762Z; 15 U.S.C. § 2622.
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After establishing the basis of the remedial authority advocated
by Mr. Smart, this brief will show that it is necessary in the
public interest and in fairness to Mr. Smart for the Appeal Board

to decide the remedial authority issue at this time.

II. THE NRC HAS THE AUTHORITY TO PROTECT
CONSTRUCTION WORKER SOURCES FROM RETALIATION

A. NRC Need for Construction Worker Information to Fulfill
Its Safety Mission

The central mission of the NRC is to regulate the use of
nuclear energy to assure that, as much as possible, that use does
not pose a threat to the public health and safety. The pre-
dominant role of public safety considerations in nuclear li-
censing matters was expressed by the Appeal Board, which stated
that the Atomic Energy Act procedures were structured:

to make certain that public safety was a paramount
issue at every stage in processing applications for
commercial use of nuclear pcwer. As the Supreme
Court has noted with approval, the Commission has
interpreted the Atomic Energy Act to mancdate "that
the public safety is the first, last, and a per-
manent consideration in any decision on the issuance
of a construction permit or a license to operate a
nuclear facility." Power Reactovr Company v. Elec-
tricians, 367 U.S. 3%, 402 (19%l).... 7/

A key ingredient in achieving the goal of public safety is

monitoring the construction of nuclear power plants for confor-

7/ Consumers P

ower Company (Midland Plant, Units 1 and 2),
ALAaB-315, 3. N.R.C. )

101, 103-04 (1976




mity with specifications and NRC safety standards. With the
limited resources available to ISE to monitor proper construc-
tion, the NRC is forced to rely on the licensee's quality as-
surance program, with at most, inspection and testing of a small
fraction of the construction work. As I4E described its in-
spection prcgram:

Prior to construction, the inspection program con=
centrates on the applicants' establishment and
implementation of a gualityv-assurance program,

* * *

During construction, a sampling of licensee
activities is inspected tc make sure that the
requirements of the construction permit are
followed and that the plant is puilt according
to design and applical'le codes and standards.
Construction inspecticns lock for qualified
personnel, quality material, conformance to
approved design and for a well-formulated and
satisfactorily implemented quality-assurance
program, since these factors are most important
to the successful construction of a nuclear
plant. The licensee's implementation of these
elements is assessed by examination, on a

spot check basis, of construction activities. 8/

A recent report of the General Accounting Office is sharp-
ly critical of the NRC's oversight of the safe construction of

nuclear power plants.g/ The basic flaw found by the GAO is

8/ "Revised Inspection Program for Nuclear Power Plants *
NUREG-0397 at 6 (March 1978). Several licensing decisicas have
emphasized the importance of quality assurance and the NRC's role
in chesking the licensee's guality assurance program. E.g. Ver-
mont Yankee Nuclear Power Corporation (Vermont Yankee Nusliear Dower
Station) , ALAB-124, 6 A.E.C. 358, 361 (1973), Morthern States Power
Company {Prairie Island luclear Generating Plant, Units . and

<), LBP-74~17, 7 A.E.C 487, 517 (1974).

9/ "The Nuclear Requlatory Commission Needs to Aggressively
Monitor and Independently Evaluate Nuclear Powerplant Ccnstruc=
tion," EMD-78-80 (Sept. 7, 1978).




the NRC's almost complete reliance on self-monitoring by nuclear
power plant builders, resulting from the NRC inspectors spend-
ing most of their on-site time reviewing company construction
records. The GAO recommends that the NRC inspectors spend more
time at construction sites, do independent testing of construc-
tion work, and seek out informaticn on construction problems
from workers.lg/

Until the NRC develops a greater independent capacity for
detecting breakdowns in quality assurance programs, it needs
the assistance of construction workers. Given the NRC's re~
liance on the paper record of construction backed up by a small

sampling program, the concerned construction worker can be the

eyes and ears of the NRC inspectors to draw their attention to

mistakes in the record and actual flaws in the construction for

further investigation.

The NRC has explicitly encouraged such assistance by workers.li/

10/ I&. at 11, The GAO is concerned that the investigation
of worker allegations is "very time consuming," but recognizes
that such investigations ars "necessary" and finds the NRC's
access to allegations rf poor construction practices "a very
useful tool." Id. at 12, 20-21l.

11/ 1In promulgating regulations requiring licensees and their
contractors, inter alia, to report to the NRC a failure to comply
with its safety standards or a defect related to safety, (see sec-
tion 1I1.C.1l, infra), the Commission stated that:

indivaduals that are not subject t he reguirements
a..y part of Title 10 are encouraged, but not require
to revort to the Commission known or suspected defect
or failure to comply. As authorized by

¢f anyone s0 reporting will be withheld

d. Reg. 28892 (June 6, 1977).




However public spirited a ~orker with material information he

wishes to give to the NRC may be, he is much more likely to

speak up if he knows that he will be protected from retaliation
by his employer. The NRC's authority to counter an action by

a licensee to block the NRC's access to worker information flows
from the NRC's broad statutory authority to assure nuclear safety.

B. Broad NRC Authority to Assure Nuclear Safety

The NRC has exceptionally broad authority, under the Atomic
Energy Act and the Energy Reorganization Act of 1974, to regu-
late commercial application of nuclear energy. As stated by
the D.C. Circuit:

Congress agreed [as to the desirability of flexi-
bility] by enacting a regulatory scheme which is
virtually unique in the degree to which broad res-
ponsibility is reposed in the administering agency,
free of close prescription in its charter as to
how it shall prcceed in achieving the statutory
objectives.

Siegel v. Atomic Energy Commissicn, 400 F. 24 778, 783 (D.C.

Cir. 1968).

The civilian nuclear industry was created by the amend-
ments to the Atomic Energy Act in 1954, in which the federal
government gave up its monopoly on nuclear energy. The guid
pro quo for this relinquishment is that the federal government
retained great residual regulatory powers over private nuclear
activities.
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energy is one of the main judicial guideposts in deciding cases

concerning potential hazards of radioactivity. The Eighth Cir-



|

cuit found support in the pervasive federal regulatory scheme
and the origins of nuclear er 7y as a federal monopoly for its
holding that state regulation of radiocactive emissions is pre=-
empted.iz/ Citing that case, the Supreme Court found no sub-
sequent congressional intention to alter "the pervasive regu-
latory scheme embodied in the [Atomic Energy Act]." Train v,

Colorado Public Interest Research Group, 426, U.S. 1, 24 (1976).

C. Specific NRC Authority to Protect Worker Sources

1. Enforcement of Reguirement to Report Defects

Union Electric and Daniel are required to report to the NRC
any noncompliance with NRC safety standards cor a defect which is
related to safety.lg/ The directors and responsible officers
of a company can only comply with this requirement if relevant
information is given to them by its agents and employees. The
NRC is authorized by the enforcement provision of section 206 of

14/

the Enerqgy Reorganization Act of 1974 to take action against

a company which attempts to undermine this reporting require-

12/ Northern States Power Co. v. Minnesota, 447 F. 24 1143,
1152-53 (8th Cir., 1971), aff'd mem., 402 U.S. 1035 (1972).

13/ Section 206(a) of the Energy Reorganization Act of 1974,
§2 U.S.C. § 5846(a). See also 10 C.F.R. § 21.21.

[

14/ The Commission is authorized to conduct such reasonable
inspections and other enforcement activities as needed to
insure compliance with the provisicns of this section.
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ment by preventing its employees from bringing safety problems
to the attention of their supervisors or the NRC.

Suppose a general contractor had a sign at the entrance say-
‘ng that any employee who brought safety problems to the atten-
tion of anyone else (fellow worker, supervisor, or NRC inspector)
would be docked two days' pay. Such a situation would call for
enforcement action against the construction permit holder for in-
terference with the reporting requirement. Since Union Electric
has blocked the NRC's investigation of Mr. Smart's discharge and
implicitly makes the sweeping claim that no circumstances found
by that investigation would warrant remedial action by the NRC,
it must be assumed in this proceeding that the firing of Mr. Smart
has had a similar effect without the posting of a sign.

2. Explicit Protection of Workers Who Participate in NRC Procedures

10 C.F.R. Part 19 was adopted to implement the Atomic Energy
Commission's responsibility for the persona' safety of workers
in licensed facilities. 38 F.R. 22217 (Aug. 17, 1973). The re-
gulations reflect a division of jurisdiction over working condi-
tions between the NRC and OSHA, in which OSHA oversees worker
safety in nuclear plants under construction and the NRC takes
over when thev go into operation. 10 C.F.R. § 19.3(d). Section
19.16 (c) provides:

No licensee shall discharge or in any manner discriminate

against any worker bec-"se such worker has filed - com=

plaint or instituted any prcceeding under the regulations
in this chapter o has testified or is abcut to testify

in any such proceeding or because of the exercise by such

worker on behalf of himself or others of anv opticn afford-
ed by this part.
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OSHA is not responsible for the type of information pro=-
vided by Mr. Smart, which affects the safety of the public in
the future. The information he provided is directed precisely
to the NRC's responsibilities and is clearly information that it
wishes to receive. Thus, in dividing the jurisdiction for work-
ers’' complaints between OSHA and the NRC, the present type be-
longs to the NRC. Since responsibility for such public safety
complaints is with the NRC, protection of workers making such
complaints is also up to the NRC. The ragulations of 10 C.F.R.
Part 19 easily lend themselves to an interpretation which in-
cludes the protection of Mr. Smart in keeping with the NRC pur-
pose stated above.

The protection of section 19.16(c) goes to "workers," who

are Jefined as "individual([s] engaged in activities licensed by

the Commission and controlled by a licensee." 10 C.F.R. § 19%9.3(c).

The definition of license in section 19.3(d), being inclusive,
cannot be read as excluding construction permits. Indeed, sec-
tion 185 of the Atomic Energy Act provides that "[f]or all other
purposes of this [Act], a construction permit is deemed to be a
‘license’." 42 U.S.C. § 2235. The Commission presumably was
using that work in its statutory sense to cover worker complaints
which fall between the cracks of the OSHA-NRC jurisdictional
division.

Interpretation of § 19.16(c) to cover construction workers

making public safety information available to the NRC is com-
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patible with the reasons for promulgating Part 19 and with the
needs of the NRC to conduct its regulatory duties more effective-
ly. As put by the Appeal Board:

We have long held the view that "[i]n the i ter-

pretation and application of [a Commission] regula-

tion, [there is] no mandate to accord the language

employed by the Commission the most restrictive

reach which a lexicolecgist would find acceptable.

Rather, where several alternative interpretations

are possible, we should make the choice which comes

closest to fulfilling the regulation’'s cbjectives."

Consumers Power Co. (Midland Plant, Units 1 and 2),

Even if the Staff is correct that 10 C,F.R. Part 19 is not

applicable to this proceedinq.lﬁ/ the adoption of section 19.16(c)
demonstrates that the Commission has decided that it has statu-
tory authority to protect workers who make complaints to the NRC
related to their radiological occupational safety. That statu-
tory basis is at least as applicable to construction workers mak-
ing safety complaints which relate to the NRC's essential mission
of assuring the future safe operation of nuclear power plants.
Even if there were no applicable regulation, the NRC can take

the remedial action necessary to its role to protect the public

15/ Southern California Edison Company (San Onofre Nuclear
Generating Station, Units 2 and 3), ALAB-308, 3 N.R.C. 20, 25
(1976) .

/  Staff Brief in Reply to Intervenor's Brief at 2.

=
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health and safety through ajudication.lz/ Establishment of the
NRC's remedial authority through the present ajudication would be
fair, since the principally concerned parties are present, and
would involve nc unfair surprise, since the NRC Staff wouléd prob-
ably exercise the authority in a way allowing Union Electric

to comply before suffering any drastic sanction.

3. Power to Revoke License

A construction permit may be revoked:
because of conditions revealed by such application
or statement of fact or any report, record, or
inspection or other means which would warrant the
Commission to refuse to grant a license on an
original application... 18/
This provision gives the NRC the enforcement power of suspend-
ing or revoking the Callaway construction permits if Union Elec-
tric acted to undermine its quality assurance program or to in-
terfere with the NRC's safety inspection program. If, after
an NRC finding of such undermining or interference, a licensee
refused to implement the remedial action ordered by the NRC, that
might demonstrate an attitude sufficiently antithetical to the

NRC's supervision to justify suspension or revocation of a li-

cense.

17/ Section 161(b) of the Atomic Energy Act authorizes the
Commission to:

establish by rule, regulation, or order, such standards
and instructions to govern the posscssion and use of specia
nuclear material, source material, and byproduct material a
the Commission may deem necessary or desirable to promote
the common defense and security or to protect health or to
minimize danger to life or property.

42 U.8.C, § 2201 (b) (emphasis supplied). Ses NLRB v, Bell

Aerospace Co., 416 U.S. 267, 224 (1974). See also NAACP v. FPC,
425 U.S. 662, 668 (1976).

18/ 42 U.s.C. § 2236(a). See also 10 C.,F.R., § 50.100.

——







The declaratory relief now sought by Mr. Smart is proper
under the doctrine of the Wolf Creek case?l/ There, the appli-
cant needed to know which of its construction activicies the
KRC had authority to regulate under NEPA in order to determine
what construction was permissible in advance of NRC licensing.

An alternative holding of the Appeal Board was that this need
could be satisfied by a declaratory ruling under the Commissicn's
delegation of its powers under the Administrative Procedure Act.zz/
Mr. Smart has great need of a ruling now because he cannot other-
wise adequately challenge the Staff's position. The issue is
sharply drawn and concrete because of the absolute position of
Union Electric and the Staff that there is 10 remedial action the
NRC could take, no matter what the current investigation shows,

If declaratory judgment on an issue which affects tne timing
of one reactor is proper, it is also proper to resolve an issue
which 1s crucial to a worker who cooperated with the NRC, relying
on its assurance of ptotection.zs/ Even if the Appeal Board
decides that the need of Mr. Smart alone is not sufficient to
prompt a decision, the matter should be resolved because of the

continuing safety significance of the NRC's authority to protect

worker sources.

«l/ Kansas Gas and Electric Co. (Wolf Creek Nuclear Generating
Station, Unit No. 1), ALAB-321, 3 N.R.C. 293 (1976).

22/ 1d. at 302-013.

23/ See also Offshore Power Systems (Floating Nucleai Pow:zr Plants}),
ALAB-500, 8 N.R.C. __(Sept. 29, 1978), in wnlch the Appeal Board
acted to cbtain prompt, conclusive resolution of an issue =-- whetner
the Staff could consider Class 9 accidents in licensi ng f£loating

nuclear plants =- by certifying the issue to the Commissicn. The

Appeal Board should be evenhanded in deciding whether to answer
questions arising in licensing proceedings, whether raised by the

licensee, the NRC Staff, or intervenors.
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B. Continuing Significance of tne NRC's Remedial
Authority

The legislative history of the new worker source protection
provision contains no indication that Congress intended to alter the
NRC's authority by creating new authority in the DOL or that Con-
gress believed that NRC authority to remedy retaliatory firing of
a worker source did not already exist. If the NRC's concern over
possible retaliatory firing of a worker source is as important to
its safety mission as the Licensing Board found, as discussed in
section II.A above, it is necessary that the NRC maintain its
independent remedial authority to carry out its responsibilitie:.
The DOL may have its own view of its priorities and tne severi., of
particular instances of employment discrimination. The NRC, on the
other hand, knows of its problem of worker access and has the
authority to take the necessary action to maintain that access.
There is no conflict between the agencies or preemption of existing
WRC authority.

The Staff's denial of its remedial authority therefore has an
immediate and continuing effect. The Staff's position means that
even if the NRC has the authority, the Staff won't use it. NRC
access to worker safety information may suffer. The ongoing
significance of the NRC's remedial authority and the Staff's
misapprehension of its authority brings the issue within the scope

the Commission's order initiating this proceeding before the

1
ui

o1

Licensing Board since the order incorporated l&k's conce.. for

-~

possible unreported safety defects at Callaway as a result of the

chilling effect of Mr. Smart's discharge. Not only would a






l) reinstatement of a fired worker with back pay: 2) a fine;

3) notice to employees ¢ f the NRC's finding of retaliation and
the employer's promise not to do it again; and 4) suspension or
revocation of the construction permit.

The Appeal Board need not decide what sanction would be
appropriate in particular circumstances. That choice would be in
the Staff's discretion in the first instance. However, the
question of whether the NRC nas any remedial authority is currently
in dispute and affecting the parties. Since the issue is purely
legal and may be resolved on the stiuplated facts, the Appeal Board
stiould decide the issue itself without a remand to the Licensing
Board.

CONCLUSION

For the foregoing reasons, the Appeal Board should rule that
the Licensing Board ought to have resolved the NRC's remedial
authority and should declare that the NRC has the authority to
impose appropriate sanctions on a licensee if the NRC finds that
a construction worker was dismissed for making safety allegations
to the NRC.

Respectfully submitted,

Michael H. Bancroft

Diane B. Cchn

Suite 700

2000 P Street, N.W.
Washington, D.C. 20036
(202) 785-3704

Attorneys for William Smart

November 2, 1978



Fe—=n2=0 el
smpavon gu- ipudpy puv
josodsiey u?....‘ AR T 20f nqopoan 3 jpoys 0. 8§ Cesodand
syl 20f pupradosddp junmap qoe) ayy jo 1 spaonbog puv fajog
LIRS EN] L0 R N a0 Pasu g R st Les DYy o gonu (3}
LR N e W01 wt PAgradsap asingp B praur
WAL WOD PON PR p Juf DIDSD 3G YOS (00 N
ol and sy o) pypradosddp junown qoioy sy jo ! qurad opaiagg
spavpuplyy,, aof pean sq fow ettt s woy uom pu ()
Lo s anjusy
pun woasdiug,, sof pisn g Bow oo’ 092 SO uoyy v na jou (7)
AW TR N proupipyT dof yBPBID 2q YT 8 ::....:,f.:.m.q..
“osoidand sy sof \Z..zi.?g.?...t Junewn ey g g L sotopmbagyg
SIORY AN, Sop pasi aQ RDW NS EGLTLES oy) di0me qou (])
cpnvadosddy
KO PASLIOND  PEUD ey yans Jo i Lind pees pipuntcs pyun
HQOBID it op Yyt DM OISy ayy aof eree TS ) SYY peaprawn
0 .“..mv.s FUF R o :.:2.-...;&\.::..\ s..?..::.«.\ ,:t JO Cng woaeg m;;.. ...:.:J
"IN EF) popuawd sp Lo je Py BBasusg 20uoyT i fo [0s e
g sumscrond g e UDPLOID UL woisstuito )y Baogppnlody 2000\
s op pypradostdy s of pesranynp RQaasy st L (D) ] uonng
SEUIMOLOF @] Jesul 1uem
SPUSEIE GSNOFE o1 X poriesut 0q o3 pesadoad Jansw s jo ney ug
HISC=...— =i :.t-—:.:.._—:. un _—.—_5 SIS ..:*u () RS Pt B _.:2 -7.::—— ou__- .7-
PUSULPHOEE Syl O JUAIDGLIRSIY SHE WO] dPaadd 9IRUS o) 1),
SEMOJO] S® sosta]f s aedsan
I O] PUSHITIONRT 0 PHR PUSTHIIONAT 0 PavdSE a3t] “aaildigjuos
SREL PR U e e T el cur ey seasandind SO J0) pue GGt mwan " ..u,@
O Nt Sy Stegepnaodp aeaponyy oy o1 suonsidoaddr szaogine
O (1" ¥ kNS N L g .7:..—— i jo T oy Syt uo ,..7:::
O] Ol JO SOA TUGMDESTD O] U0 J0UI9JUoD [0 Jej3ittilos oy |

[Fscr < anvdwoase o)
LUOd N HONAUAINOD

SUIMOEO] W paitugns
fEAUAIN UG JO deJUTITHOD ) Wol) MTiva ) a4y

L R e L0 S 1 B 4 B D

GI6T MVEL CIVOSLD ONOISSTININOD LHOLV L 990
UVHLOAN SNOLLVINJONIAY ONIZINOHLAY

W uN ay .\»l
3 f ¢

a6il-cp ox | “
duod iy } SANLLVLINASZHAAN 40 A5 101 1 ssauvso)) nagg




pe

~usdwod svy op poodssi yra fioplias Rup [survhio JOEINP . onangs
s saflopluey fun siamygsop Ko papopddp 20 205100) HOISSOUWD, ) D o
SOIDPUUIGNS B 40 JORDVIUOI B 40 CaasHad] uorssimn ) D oaof juorpddo
0 CRasaN] wesssimuy ) B Boopn e Castioplus oxT (B) glr 23y,

SOUIORI0dd JI80TdNY..

CRAOY D POSE OF WO IS RN B FONIREE D 3L 4 BUppD By papu s s)
SPAPEIGD S0 T L Jo YT HOJUT TR BE0R] REausy a3 o 1] WL 0l 4N
Enbojoryay Nk penf Guipoy
i o swongpplws spapnBaos pui fignvs Qoo ML N0 eSS )
i o ngEproip pup Ky peispaip Wi pdiadogur gy jo famuwns ooy
Bopmiry wy g gy Capapnt givgs gacloa sig g csuwaspstis o> puf awspan
o ANOIORIDI Y JOROIT AU PUD S re g e SHES INE N0 SN 4D
SOPULDD Whno g BPOnanD oD g ] 2wl J0pRAgDd yhneay Rpypeoio
MrY Sl ) wypr g paeed va foun e oo wnp g i s sy sdiesd "
whsensy jo prongapd ) g By sUORES ORI pang B Sorant syl o
S L L L S R S T (e U T TR B S T T T Ry
i u\&v!‘.t: XD sl pub tuji e s derssiwamn )y oYY i ady
T SINPEDLNBIAT SBYP D SPI0LId p BrjBpaa IR fu spngiany Azl ey,

SIRARANE PN YL QD g e B ogpog
2yt Basppo fig popuran se 4 p andeyy qas sop spunpnead fo aqup W () ,

. v WP YIS anfo
suﬁ Lt U TR L A R R .:...;,:a NI P PR s gy jo HDp sy
S04 Ao pousd S w0k SO (JUriBg (DVD) NOUIISGRS OF PLDivg jueyy i)
W ) INBIS pu ) e g e gre WO W YR NDPInIID Rt “Uorydss
AR §0 e sl g gy aof sy pepgrd oygs worsseunne ) wp (3,

.t..‘.&%b yans H‘&.s.‘é w)
TR NENDLAD a0 POD Janiund s e sunepproy 3o sdosdd o
.n.ﬂv-sbi.. s&?‘ e g ug holyy s- .F..«. ~ 2: .\.. SN &E.‘ N v& -f tt n.- " ~B$
TR P L AR LT T PO R R DA RN TR RV A W TR T Ao
2 D e L Al M P R sspans prppiind ypradonliln
O o ST sm.~ POPIGID W RIS g (o 13 gRG) YIRN JDYF IR0 Sp8ira
My fo B ed yany oy ._.,.._.;:: MY tenesEe A ) 0Y) \.. iy ol oa
SED D PRING DD e PR M a0 T 0 y3s hea m.i‘:?.:.. I KDY
vunegopnad o adoaddy aypo popeaie Rikg XD QI gnod yoms (&)
A YSGEY PRt PSR B iR Do Bpage g st g (),
DY} MBI )
.ﬂg 6}y 3..?;. I eIy Wi DI 29 Hup \.zt (n) .:.,.t...e?a. A3
Tvapsond Worgpan e B Sene 5D kg Sy g SN A DD 1
MG IIOD JoDatand Youx Kub opue 1gne jou Oy uerssiugna ) My Aq),,
O O x NOYE 2IOME 40§ JO0;100d
~qrx Ko go woy sy wr wosenl ey fo Lmpoagunges Bpddns o woy
;.Q‘»qv- zNCQ:Q:.J:A aﬂﬁ \a.‘ Takd phay /;mm -\kv.' g?lse J:.wﬂt.-:
L I T I O e T L v R e PE T T
wos ol yang Cwwawip aepefios sgnn ub wali Buiag (1),
a0 Sxuoxs vl gaygn
.\s..a. a.ﬁ.ﬂqt..dsz ) APRPIT ..t: ot S...mi e .h..,.\.ﬂ A BIURINISD
.7?-&.&: A0 P nas b.ke::....c U ool gt LM RL vy gD bins ",

e arg a0l ne Wit e resEe o .....E.:c.. .3:.!.& ©ospy ol sy gy
o Garapag e i y ey 5y PRATRELG Y SO Cwnpwajuy Juniapie jpo
TN PN B0 20 J0 D JaDapieod ans e ojui B saopi s oy avvsiif
orwvrai ) ayg apisoad ey tooarss peodidus eraatnuom puo [pr gy

<

—

40§ 40 *Sapit)ew ..-Q.Cisg Yuswdoprap ‘yrivsias fo papuos ny sof p aw .
i

Praqsimpn ey 4300 Aup 20 Y sty aapun .z.v:e;:&;,: 40 pig s
~Ud fig JPYGR PN BEDAID S0 20 JUsaIBD I0anes B wput i
o bursodosd wosaol Kuv savnbosd “apua g “jroys worssiaenn ) g (o),

~="SINIWTONV TG} STHL)
AXY SLOVHINGD O O<IIVITY ISTHTIN] 40 SIIFTANO) "V 0l] “IIx,,

furaayy pus oy o woysis e Gurnogog gy Guyppo fiq

Papuswiv st Fogp Jo Py Rbarusy Svwepys ayp jo B agdey ) (0) 08 sy
SBUIPNY Yo 4o paipg
‘noradoddv sv ssavoad buinidi} pup WONI i YIRS I YO pUD ]
I Raonnpge fig watdnd Yous fo sthepadf gy o ssoadinn p oy op Jeod i Joys
USSR} DY [ “sadquasu prooss o suvatiood Suucodg sy pun s pad
~oad woipd nas vy .n::..«a.vw.é-z.v DUIPRPIEL PUNILY WO I B Sy p iz
10w yuq “Burpr s ‘Spanogg Brrswadcf pub Epgog I0UoyT gy fo g
Jo Sucarny pup woN IS a0 sxoogd Guapsiz v g jiv wacid st spracl vend

o Yo opun oy PP Pun pItasyinn i WS ) YLt CGES
w Feddu
paoidod yous yoiyn op 20 sy’ 2y v magpal (Fretl o jay @it "
i U Y o D) 5 UeT)aay Japuns pasinhasty jaod v JORUUG 5 s s )
2y Jo opdogs yoapdss D SD 20 Buparssus ybe fo | Baon gy oy avad
puv “puswrdop npatedss © sv glup Cf Rapnaqerg o aviid uogaes sq
dapun :&us D v.!..umtcrw »hn o %...BE..\. HUNS worssrusg p Iy | “WOrss . w
W) wyp Bg pasusd) SHRGI0 pup sepponl 1o spaoiBays 1o Kovnbapo
PUD SSURGIES i JO PHASSHED b Burpuppul SANgDu s paons e
QU ke Grtuddu0d susDaliosd 3 oy ) Mg fo SIGUP HY) o (2008 Joosy
Busprrsins os pup $2hf 10ifl ooy ayy angy paodas poREGD i s
e ) ¥ op pananaof pup szodend poys sopsg) R e p 0,
PUAANE prd ) JO ROUIISGUS o B inogo) sy Barppo Ly papus

$1OFIRT Jo PV NeuRIiuDBiosly RELNGE W v gl My 9 oy

. ) ) QOrrjaang sy oy
PLinjas STONND  pUD | SUHOUDUOHEIO Yy 0) SUOTIIVERS
ssoqy Ng  paznbos spodas g o sodos ysiwang (i)

PRD “YIDIs pRDIL WY PRIl Saubile pub
Suvijusiuotiso syipuess guadosddy gy goistoos (1)
SOy s auahe ons
(P pup ) suoiposgns we payards srpon sy o udian uf (n
; wergars SUQ) jo \2) woydasqus g pasubiu pusvessaso sy o
na:i..i MY Apn puaprsuod s proys paod ey sugdo yans o fig sy
wE fo SHODN DL Y .e&.;bih» a:...._....:_. T:m;:.i i .é....:..‘ oy
u.t o 4.!9!2: &P!?,.w..wzrt.:? ~E4:,.~ .E\. Xuoipdo @57. n Sappater
yryn un.&&c:. ) o) podos B opugns Qoys Canipryg pan Ly LU O
Wipprpp fo fappiaaag oy yer v pnsod wi iy wedjragod, ] jopteitu
UGN Y PUD ottt ) N RLa os rag il wof b 2t Ny Q;

. LD g G emns prosp-nng fo <pdofis qijorg oo oran i e
S¥onabp yons jo spau Yorapisas puv v_\:,.s.da:mb.- i \C PRI ANy UD
Gurimyuod ss b ) oy o) el vi PR gy KXY WOTpanos, | [
SHRDLUGE Yy Ul wossiueEa ) on gyl g EL&—. rangdy g dgy 1)

WonYIs NIWy JO (DY Woam
~qu Rq poaccien sorpnps Buvammpd sy fo gt gyl we spgipegeeaods
=B A ABINLEP y naizs,&,ﬁ:: B S PRI D TR ) DY
W pwmgny gy a..a.:i—. WOHIIOL | O 0T r iy ) pun oS e )
Y} UOHIIS SN O JUAUGIDUY Jo BT ayl 2apjo Shop gy wegi gy (g

¥

-7~

B ———

e e e

R —

T T e e T e yT————

S B B e o u I o _an _N




X

i qpoys paodas ayy Rprys wgr o sipnsas gy Buruimpos ssadine) g o)
sovol ga  prugus oys noss o ) 050 GGl ‘1 DI 240409 20 1) ()
“aainhon o 4D Bpqurnospis g 40 2wy v
udiv oy yorya Rpags g pu ) of prpast wongorsopue Rud Surpiraoud
AUD SHIS PUD SPQIRR] BRGSIE s 0] SNaiob fupraosd spnppus qoys uei}
<wardood Yany Apugs B [ JonPUcT B R KOISSOUWD, ) ) g aiadovos
LS B Bungsers fo susisizosd gy op Polges o il quaapa I 1q)
Bgeaoygin o yans o palgns tgpuassad Jou sy
<an posonlsip pup WO FNOR ATPUCIPBL R pamgnf pun Bargsiss
o SnIeRud apr vy op Bpaoyiep Brogopnliag 20 BUINUINI] 8 UOISSUICUG )
i Q.B.m.t N&y ju \..m...wn D JPHPROD OF Paadvp puv porranpnp L3 »D#Pst...ﬁ
v puagrod sy g grean wogoswlovd wi tuessvwaa ) Y (9) 1 IS
puads Bjpon o
SNOMED WY PUD JI0LNOD ML [ PIEANED D) WIMREM) MONDIN YL pub
Sp0agued S0 1l of qonpes g gy o ssadosd (Do gy jo weanp
prp Junowp ‘yaon sy jo sanipn Csanpsaoad Guipy g wy uo wopuLIO
“QIRT JOM J0sY Guranp prpapiacd 10 s2asboud ur "PInssi PoIUOD YIV) 10}
aprpant goys jiod sa yING "ot ) oy R saampaoqi] IR 2y
PUD CSRUDISUOD (SENID D J Sl Wy o anjeaayy BQoranup pun gl
p Rapnupgs we s oqp op jad v s worssiwmo ) WL LS
S v teg) jo Py Biaeg smeyt sy o
20 PV S o juarsnbas fep jo aenped B sasnbs Bpuoiqpp i o
¢ aatiopives gy sy adioptas axy a0 sy wouj wenpprip progpian Brurjon
g atiopl wr line o prulsaz ypon hpldo jou goys (p) woysqry 16y,
Taps ) SIS PAI) WO SE Y
Jo 131 worpss opun pifives Soprnead Swwopuos Do g0 i
~ud ag Jogs Monrs sog by prostu fgep Rapusprisipuot hny (41,
“nporaionlda
S PAORD YONN SPRMGIP JIROY I LHIRYR fipad Bup 0f (xoa) sxonjon
tewlied pup Bousog Agprespus Bupe o) uenobip o sjpser pabap
W UGG SIY AP pas oy Rup Buiisst wE Sganed sy p (5.,
“dpfrae Nty DidopuE
oy awpand oy go dops oz g e B rmund wl prony Wi o AL bk
shonitn .aﬁ.t.si..:;. RO P PR R e SRS Pt ) Wprdr ankdp
WYL CAAPae yans e apape plonied ad nbad vg pruxst woa VLR R N
and il o2 e TOBD OB 113 D 0D B () Hogdvagns jo (5 yd pati
Y e I R ) R T B B nosand Ky (prin,,
salipriop
Bapplwiar s pro “fagpss wlaceins *gonpod wasiyunlur “op pogruee) ot gng i pn gy
~at -.b,:t wan sdwadid o jpo Jrunal oy :t.t.*ﬁia.ﬁ LLDY QIS SEEROD (RIS p
" .le.;.v?.dtu s daprth siusztc NUILID U Capan .4.!.'. AILOPD BF 2B
ay Tl!s& s Moltpugeils M) gty Bt apep nyy SO JAROY JILLRE S
PR B B S o N e Ui R L N HEqy wongasgns
FAPHE PR SR D Lple waug popug soy wosaad pasvrg gy (9,
Bver prossond ey dogpe 20 01 eiad ftigy i
waexas goedepnl g garlges W g s LD g paliprod 2apas o ppgo i
BADY PPed o000 a n..:.. Yo pamduas oo Happraxvy W fo aapro By (0,
A § Wl rd2 e OfE 40 lags s yganesde *gavod sy g podspan
SNApUn P s 4.?&....:..3:, EINL Faprn &.....\...!xk Jor pravie i mu
~Nieed Mg ey X LTINS S ARUE B Jo o f L4 .:...:2«.- ....s t::s,z.; nes
RAIPY dsphe v..h.l.- WANS WYL fe AR BN sMs g | .&..8\ hyriz wripsa poju
\‘ PALL I RN s t:.s.c‘k i As.-‘.i..t.h-. R:?.ﬁ? .\-F-..,.. Your dapise gy

X

Yy 0 Joadsaa L ROLDOYE ) IV UL JIdLL 2y sof sppruddo fo panod
SHWS paru] Ay ul Lapan 1y o MPLERL MDY Hom ..f OIS dipan
Pansst aapio up g paanabibv 40 progiv Kpsiripo wosaad Aug (10,
PNyt
soun apro wgy yarga wodn quropdwod sy o Gurlucaq sy g e :::.“... uos ®
wr a0 ‘aof puprrwplwod sy g Rappaag g fiq praiand gy S0 PN |
ur fgqonosvas (Seaf syaugun ey pup SEcaog BUipREa) s iz
PUD Spyud o o puronn yubretitiv ayp op ponha wns 0 paRss: sidapan gy
Wi D wosawd ay] I Bin ssoSsB jogs jiu varmpdiand wgi jo psondiod aq
o lavgraoag gy “ylvatioad segp dopuo pansst st dapao wu yuwro pyd
~Wahp gy op s pnp faogosn al god ypravad of noss wl gty aapan Rpw fidog
=3I YL D purmtiopduis siy g soiapaead poap st pund Csiaasy “Uhod
youg fugepagonr) worjosuad wos ayp gt 2y, Wog s prad pauiand sey g
.ga,zwai_..:c Wy st (rry pup “aoippor vy HOYD B} W (ID :.E..C...&.E
EXT A_; 0} WABILL YIS PR ARD oy Wi wl Hfy dapse s i FNEN
Wi Pradan X by {m) NOIISY NS fio O O T L R frpivag O
ELTI Y ydvdinad appun P poopd vns noo astweads 0t w0 Uy Ay,
Jupoppd iy Mg 0 POSIed pry oty pgapd Py prepi e pUBELned b uo
Burpradosd O Bucjucued g PUaveipss B opue b o i fdbpaars W
B rawoy s 2oy fgrampaoddo Pup w3 210 a0 s g an s g qoigs
Bavpraveg oyl fo aapao wys puvplues g Bucfop a0 (g ydostivaod
wqns iy porgeads v preprs vy Bagrpraoad 2oy s 23 UD HUSS TUDIOpIE

YInx Paiiiod sy v prbgu wosid gy pub fizppaarg sy fig wput 1
N R L I U Sapgpradeg M Ay prRoOBIHEIL S proopd w
~wHd 2y o a.:.x.:k:& My sy oy v 10008 4 JuiDpl oD yans jo il

f

pderres oyt shop fpeatu wig gy “yel cuttitnrielgues S 0qs 0F prive <o foganp
- ::.;??..»qn,.\:m »4~ \c :N:v w .,ﬁ .7. ::....1\,_.: .a.:.... s.u.:.:, g e ..?< w)
%&...R: aosdnd aqp pup (Jpogog s s Buion s ddd Joam prea, g vppd o
Mgy Brcgran fjyou foys puw WO O gs s oo :éz:::s iy iy
RN ,.:.....Zécs yons i ‘,.s. e sliuge Byt i WO Y sl o
u&- cv. s-k..kw .:.C»:....i si s.. :.»...E..«.......:. wo i \::... LUE Kavi .::.14
oy (1) ploasivand s popy’ juivpluws o go gdooas wed oot o
WO oW ) ay) pro pnripd ases oy
Jo Buy oy g purophead g wr prepu nesid sy BEGen g S g
gy pnpdiend B yaus Jo gdrrass wol ) cuesguio A a drdngarip
yons :..:.aie (AD0E20208, W) >0 OF Poranins anvipa s sy Wl Jogi e s g,
dugury o Ta0psad g Jgr Yy e uptad b gy Y e 1y irastod NHitis
SN SO] AY CSARING OB YIS AND SKBp dgdegy woger Ckbe (b
UOGIISYRS o oL tasamd fun fg puiUln paaDatuiaadsp s ad e
i s.l...::u.\w,.\s :wrw WB‘ s# uwve\ n:...\t~ :<.. n.\“:ﬁras .c..;- ..u..&_..
PopEaay B Yol jo Py Kbesuc] SwgyT Mg Jo gt
sty jo sasindanel dyy no Ba200 0p WD Lo Kiap it tives gra st D
Yorns e daapa L0 fup ai ao ....;;...s:... W Yrus 2 JANON ava
sgpelidepapd a0 gxissD vf poqo s i Jrogivt suprend a0 papvissp (€,
fan t:»?.rz.ia yaus Knp ui Bjepeyy ny o 8c g0 poyggsn 1300
spapamd s ‘tesp g eyt Bbanisy doegyt sy o
PV seyi depetn prasod uer g picalior Bnp fo purasiojus to o
vv.zw.:\;- My avy t:%....zik v v .&.c.:»zs? S0 el pe Py Kiee .4.&
B LI S ML T S Gargivedond B Prre g g of sty
oM IND B} JIg D st 40 S Padu vHLTIOD W ) P DY .\.C: QUSTES NS
= eiopluzs 2yqp o 35 weles 0 oy gutnsand Guipap tovanl LD a0)
aafiopdias sy wrinisg yusuaticpduas Jo s liap riad so 'SUG UGS S ihs g T UOTIDY

9

P —————

P —




UNITED STATES OF AMERICA

NUCLEAR REGULATORY COMMISSION

Before the Atomic Safety and Licensing Appeal Board

In the Matter of

UNION ELECTRIC COMPANY

(Callaway Plant, Units 1 and 2

)

) Construction Permit Nos. CPPR-139
) CPPR~140
)
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