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NRC STAFF'S ANSWER TO PETITION FOR
LEAVE TO INTERVENE FILED BY MARTHA DRAKE

On September 11, 1978, the Nuclear Regulatory Commission (NRC) published

in the Federal Register (43 Fed. Reg. 40327) a notice of "Opportunity for

Hearing" with respect to the application for an operating license to Detroit
Edison Co., Northern Michigan Electric Cooperative, Inc. and Wolverine
Electric Cooperative, Inc. (applicants) for operation of the Enrico Fermi Atomic
Power Plant, Unit 2. The notice indicated that by October 10, 1578 any person
whose interest may be affected by this proceeding may file a petition for leave
to intervene in accordance with the Commission's "Rules of Practice for Domes-

tic Licensing Proceedings"” in 10 CFR Part 2.

As required by 10 CFR § 2.714 and the notice, a petition for leave to intervene
shall set forth with particularity the interest of the petitioner in the procceding,
and how that interest may be affected by the results ol the proceeding. The
petition should specifically explain the reasons why interventicn should be

permitted with particular reference to the following factors: (1) the nature of
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the petitioner's right under the act to be made a party to the proceeding: (2)
the nature and extent of the petitioner's property, financial, or other interest
in the proceeding; and (3) the possible effect of any order which may be
eritered in the proceeding on the petitioner's interest. The petition should
also identify the specific aspect(s) of the subject matter of the proceeding as

to which petitioner wishes to intervene.

Pursuant to the notice, Martha Drake filed a timely petition to intervepe. The

petition purports to seek intervention on behalf of Martha Drake of Petoskey,

Michigan and her son Dan Drake, of Ann Arbor, Michigan (Petitioners).

Following is the Staff's answer to the petition.

STANDING AS A MATTER OF RIGHT

As siated in the notice, 10 CFR § 2.714 requires that a petition for leave to
intervene "shall set forth with particularity the interest of the petitioner in
the proceeding, and how that interest may be affected by the results of the
proceeding." 43 Fed. Reg. 40327. The requirement that interests be set

forth with particularity must be strictly observed to assure that the adjudi-

catory process is invoked only by those persons who have real interests at

stake. Virginia Electric & Power Company (North Anna Power Station,
Units 1 & 2), ALAB-146, 6 AEC 631, 633-34 (1973). This is especially true
in operating license proceedings where a hearing is not mandatory. In these

circumstances, Licensing Boards must take utmost care to assure that potential
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First of all, Martha Drake's assertion of standing appears to be predicated on
the fact that she is a member of the cooperative and that its participation in
this project will cause her economic harm, ﬁresumably as a member and
ratepayer of one of the cooperatives .'1'/ However, it is now well-;etﬂed that
the interest of a ratepayer is not arguably within the zone of interests sought
to be protected by either the Atomic Energy Act or the National Environmental

Policy Act and that ratepayer status will not confer standing as of right in NRC

licensing proceedings. Pebble Springs, supra; Tennessee Valley Aluthority

(Watts Bar Nuclear Plant, Units 1 and 2), ALAB-413, 5 NRC 1418 (1977); Th:

Detroit Edison Company (Greenwood Energy Center, Units ? and 3), ALAB-376,

5 NRC 426, 428 (1977).

Furthermore, relying on the Commission's decision in Portland General Electric

Cou. (Pebble Springs Nuclear Plant, Units 1 and 2), CLI-76-27, 4 NRC 610
(1976), the Appeal Board has previously determined in this proceeding
(Amendment to Construction Permit CPPR-87) that "neither the Atomic Energy
Act nor the National Environmental Policy Act embraces within its 'zone of
interests' economic concerns even remotely akin to those which Mrs. Drake
would press as a member and ratepayer of a cooperative that purchases power

from a preposed Fermi co-owner." Detroit Edison Co. (Enrico Fermi Atomic

1/

Even though Mrs. Drake alleges that she is a member of one of the coopera-
tives that is a co-owner of Fermi 2, it is the Staff's understanding that she
is a member of the retail cooperative, Top O'Michigan, Inc., which buys
all of its electrical power from Northern Michigan Electric Cooperative,
Inc., one of the co-owners of the Fermi 2 facility.
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(Beaver Valley Power Station, Unit No. 1), ALAB-109, 6 AEC 243, 244, n. 2
(1973) ("several hundred" miles). With these standards, it is clear that
Martha Drake's residence in Petoskey and her citizenship of the State of

Michigan are too remote to confer standing on this basis.

Next we turn to the question of Dan D:rake's interest in this proceeding.
Allegedly, he is located in Ann Arbor, Michigan, some 50 miles from the
site. However, the NRC Staff is unable to ascertain exactly what 'mte‘rests
Dan Drake is alleging will be affected by this proceeding since they are
neither specified (other than the general allegation that his s'afety and
economic health will be affected) nor is the petition signed by Dan Drake.
In addition, we would note that Martha Drake, in the Fermi 2 construction

permit amendment proceeding, attempted to premise her intervention on

the interests of Daniel H. Drake. On the strength of Tennessee Valley

Authority (Watts Bar Nuclear Plant, Units 1 and 2), ALAB-413, 5 NRC 1418,
1421 (1977), both the Licensing Board and the Appeal Board held that she
could not acquire standing to intervene on the basis of the interests of a

third party. Detroit Edison Co. (Eurico Fermi Atomic Power Plant, Unit 2),

LBP-78-11, 7 NRC 381, 387, aff'd, ALAB-470, 7 NRC 473, 474-75, n.1 (1978).

Based on the unspecified interests, the unsigned petition, and the previous
attempt by Martha Drake to establish her standirg through the close residency

of Dan Drake to the Fermi 2 site, it appears that Dan Drake is not a real party



in interest in this proceeding. It is our opinion, therefore, that Dan Drake's
interest has not been established in this petition with sufficient specificity,

as requied by 10 CFR § 2.714.

Accordingly, we submit that the petition is defective because it does not
establish with sufficient particularity either of the Petitioners' interest

that would confer standing to intervene as a matter of right.

DISCRETIONARY INTERVENTION

Even though a petitioner cannot establish standing as of right, it may neverthe-
less be permitted to participate as a matter of discretion where it can "make

some contribution to the proceeding." Pebble Springs, supra, CLI-72-21,

4 NRC at 612. The Appeal Board has determined that discretionary intervention
will be allowed when such participation is likely to produce "a valuable contri-

bution ... to our decision-making process." Virginia Electric and Power Co.

(North Anna Power Station, Units 1 and 2), ALAB-363, 4 NRC 631, 633 (1976);

Black Fox, ALAB-347, supra; Watts Bar, ALAB-413, supra.

Petitioners claim that "they can contribute to a full hearing” and that a full
hearing cannot be accomplished without a "cooperative member from northern
Michigan." It is the NRC Stafi's opinion that these assetions fall far short of
establishing whether the Petitioners can make a valuable contribution to the

decision-making process. In addition, the stated contentions -~ 1) unresolved



safety matters, 2) unresolved probiems with the amount ar;d effects of low-level
radiation from the plant, 3) health effects from radon due to mining uranium
for the plant ar« hazardous, and 4) the financial qualifications of the coopera-
tives -- are not set forth with sufficient particularity for us to determine if the
Petitioners could make a valuable contribution to the decision-making process.
In essence, this petition is void of any facts that would enable the Staff to
assess whether the Petitioners have the expertise, the resources, or the
interest to make any sound contribution to this proceeding in crder td be
allowed intervention as a matter of discretion. Specifically the petition must
identify with particularity the issues on which the petitioners are prepared

to contribute and the contributions which they expect to make. Nuclear

Engineering Company, Inc. (Sheffield, Illinois Low-Level Radioactive Waste

Disposal Site), ALAB-473, 7 NRC 737, 745 (1978). The Petitioners have failed
to meet these prerequisites and therefore intervention as a matter of discretion

should be denied.

CONCLUSION

In conclusion, the Petitioners have advanced no interest which would entitle
them to intervention as a matter of right and have given no indication that
they could make a substantial contribution to the development of the record
which might justify intervention at the discretion of the Board. Consequently,

it is the NRC Staff's position that the petition for leave to intervene submitted
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by Martha Drake should be denied. Should the Petitioners wish to cure the

above-noted defects in the petition they, of course, may do so as of right

until 15 days before the special prehearing conference. 10 CFR § 2.714(a)(3).
Respectfully submitted,

CAW(Z bk,

Richard L. Bl
Counsel for NRC Staff

Dated at Bethesda, Maryland
this 30th day of October, 1978



