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In the Matter of ) '

) <

PACIFIC GAS AND ELECTRIC COMPANY ) Docket Nos.'50-275 OL
-

'

) ['50-323 OL
(Diablo Canyon Nuclear Power ) [

'

Plant, Units 1 and 2) )
)

Messrs. Paul C. V21entine, Palo Alto, California, and
Yale I. Jones, San Francisco, California, for the
intervenor San Luis Obispo Mothers for Peace.

Messrs. John C. Morrissey, Malcolm H. Furbush and
Philip A. Crane, Jr., San Francisco, California,
and Arthur C. Gehr and Bruce Norton, Phoenix,
Arizona, for the applicant Pacific Gas and Electric
Company.

Mr. Marc R. Staenberg for the Nuclear Regulatory
Commission staff.

,

MEMORANDUM AND ORDER

October 27, 1978

( ALAB- 504)

This is an operating license proceeding involving the

Diablo Canyon facility. Over a year ago, we were called

upon to decide whether the applicant's security plan for

the facility should be made available to the expert witness

or witnesses of the intervenor (San Luis Obispo Mothers for
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Peace). Our conclusion was that those portions of the

security plan relevant to the issues raised by the inter-

venor were subject to discovery under an appropriate pro-
i

tective order if, inter alia, the intervenor established

that its proposed witness (es] possessed the technical

competence necessary to_ evaluate them. ALAB-410, 5 NRC

1398, 1404-05, Commission review declined, CLI-77-23,

6 NRC 455 (1977). In other words:
.

The plan, or any portion thereof, is to be
released solely to individuals qualified to
review it. It is to be made available to
the intervenor's attorney plus any experts
it selects who are so qualified.

Id. at 1406.

The cause was remanded to the Licensing Board for

further proceedings consistent with that guideline and

others established in ALAB-410. Thereafter, the intervenor

unsuccessfully endeavored at various times to obtain Licens-

ing Board determinations that certain individuals it pro-

posed to use as witnesses were qualified to review the

security plan. Intervenor r.ow has returned to us asking

that we review by directed certification S[ the Board's

ruling with respect to one of those individuals --

_1/ See 10 CFR 2.718(i); Public Service Co. of New Hampshire
(Seabrook Station, Units 1 and 2), ALAB-271, 1 NRC 478
(1975).
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David Dinsmore Comey.-2/ The request is opposed by bcth

the applicant and the NRC staff.

I.

Intervenor's " petition to establish qualifications

of David Comey as security expert for discovery" was filed

on May 23, 1978. The petition averred that Mr. Comey "is

an expert with respect to security plans and security

installations of nuclear power plants" and that, in 1974,

he had " reviewed the security plans, under the terms of a

protective order, and inspected the facilities at the plant

and participated in a negotiation of an in camera settle-

ment agreement with respect to the security system of

Donald C. Cook, 1 and 2, nuclear plants" .-3/ It was further

asserted in the petition that, in 1973, Mr. Comey had

reviewed under protective order the security plan for the
-ens 1

Zion facility and had conducted cross-examination on the

plan during the operating license proceeding concerning

that f acility.-4/ Appended to the petition was a " statement

; of personal qualifications" which represented, inter alia,

that Mr. Comey:

~~2/ Mr. Comey is. currently the-President of Citizens for
a 3etter Environment, said to be an Illinois not-for-
profit' corporation specializing in environmental research.
He previously was affiliated with Businessmen for the
Public Interest (BPI).

_3/ Petition, pp. 1-2.

4/ Id. at p. 2.
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* * * has conducted detailed, and sometimes
repetitive on-site inspections of the nuclear
steam supply systems, control systems and
auxiliary power systems at four boiling water
reactor units and six pressurized water reactor
units, including five Westinghouse reactors.
In the case of four of those Westinghouse
reactors, he has reviewed the plant security
plans as well.

He is familiar, on a first-hand basis, with the
physical layout and operation of the above-

'

mentioned systems at these plants, including
control rooms and plant security control centers.

He has testified on nuclear plant security
matters in in camera sessions before the
Advisory Committee on Reactor Safeguards, and
has had numerous consultations on the subject
of reactor sabotage with members of the staff
of the U. S. Atomic Energy Commission and the
U. S. Nuclear Regulatory Commission (NRC) , both
at the regional office level and also at head-
quarters in Bethesda, Maryland.

For the past year he has served as a member of
the Nuclear Safeguards and Proliferation Panel
of the Office of Technology Assessment of the
U. S. Congress. This panel, which consisted of
Mr. Comey, Chester Cooper, William Higinbotham,
George Kistiakowsky, Herbert Scoville, Henry
DeWolf Smyth, George Stathakis, Theodore Taylos,
Cyrus Vance, Alvin Weinberg, Mason Willrich and
others, has reviewed U. S. nuclear policy with
respect to preventing nuclear proliferation,
particularly to "non-state adversaries".

In addition, he has served, together with Willy
Higinbotham and a staff of outside consultants
from Brookhaven National Laboratory, the Defense
Nuclear Agency, and the Rand Corporation, on a
special review group on physical security and
safeguards against terrorist attack on nuclear

facilities._5/

_ / The petition was also accompanied by the affidavit of5

intervenor's counsel to the effect that Mr. Comey had
several months earlier declined, because of schedule
(FOOTNOTE CONTINUED ON NEXT PAGE)

.
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In its response, the applicant urged that the petition

be denied as untimely. Alternatively, it sought leave

to take Mr. Comey's deposition "to determine what quali-

fications he possesses, if any, which would render him

qualified to participate in discovery relating to the

security plan of Diablo Canyon". Although not joining in

the applicant's assertion of untimeliness, the staff also

suggested the appropriateness of a further exploration of

Mr. Comey's qualifications by way of deposition.

On June 13, 1978, the Licensing Board entered an

order deferring a ruling on the petition until after

Mr. Comey had been deposed. On July 5, his deposition

was taken.- Thereafter, both the applicant and the staff-

urged the Licensing Board to deny the petition on the _

ground that the intervenor had failed to establish that

,Mr.s.Comey possessed the requisite qualifications to
.

evaluate the security plan. This was said to follow-

no.t only from the petition itself, but as well from

Mr. Comey's deposition (and, in the case of the staff,

>

~~5/ (FOOTNOTE CONTINUED FROM PREVIOUS PAGE)
conflicts,a request to serve as an expert witness. .

The affidavit went on to state that counsel had learned
on May 23 (the date the petition was filed) that
Mr. Comey "now would be able to serve as an expert."
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an independent inquiry into his qualifications) . 5/ The

intervenor countered those submissions with a second filing

of its own, in which it insisted that Mr. Comey's deposi-
.

; tion " conclusively" established his expert qualifications

regarding security matters.*

On September 5, 1978, the Licensing Board entered an

order denying the petition. After a brief summary of the

positions of the respective parties, the order stated:

The Board has considered the filings of the
parties and the transcript of the deposition.
The Board perceives Mr. Comey a layman who is4

familiar with some of the available literature.
The Board also recognizes that there exists
today not only a different. climate from the
days of the Zion and Cook proceedings but there
now exists 10 CFR 573.55 and ALAB-410 plus
peripheral ACRS concerns and the general rise
in civil disobedience -- all of which cause
this Board to approach this matter with extreme
care.

The Staff and [ applicant] have both made twc
points: (1) that expertise had not been estab-
lished, and (2) there is no claim of expertise

.

relative to specific portions of the security'

plan identified by the Appeal Board'in ALAB-410.
The Board agrees with the analysis of the Staff
and [ applicant] and the Intervenors' petition to
qualify David Comey for discovery of the security

,

plan is denied.

_ 6/ That inquiry was said to have disclosed, inter alia,
that Mr. Comey had not in fact conducted the cross-
examination on the Zion security plan, although Mr. Comey
claimed (deposition at pp. 10-12, 14) both that
the Board had given him permission to do so under 10
CFR 2.733 and that the questions asked by the ' counsel
for the intervenors in that case had been formulated
by him.

|

[



r

-
,

,

--
.

-7-

II.

We have emphasized on many prior occasions that our

directed certification authority will be exercised most

sparingly. See e.g., Public Service Co. of Indiana (Marble

Hill Nuclear Generating Station, Units 1 and 2), ALAB-393,

5 NRC 767, 768 (1977), and cases there cited. " [D] uring

the course of lengthy proceedings licensing boards must

make numerous interlocutory rulings, maay of which deal

with the reception of evidence and the procedudal frame-

work under which it will be admitted. It simply is not

our role to monitor these matters on a day-to-day basis;-

were we to do so, 'we would have little time for anything

else'". Ibid., quoting Toledo Edison Co. (Davis-Besse

Nuclear Power Station, Unit 1), ALAB-314, 3 NRC 98, 99 (1976).

As we have seen, what is involved here is essentially the

app'lication by the Licensing Board of the guidelines laid

down in ALAB-410 to the specific facts of record in this

case as they pertain to the qualifications of Mr. Comey as

a security expert. This being so, there is a ready tempta-
,

tion to deny the petition for certification summarily,

leaving it to the intervenor to renew its challenge to the

September 5 order on any appeal which might later be taken

.

.
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from the final decision below on the operating license

application. For the reasons which follow, however, we

are unable to give effect to that_ temptation.

A long time ago, we reminded the licensing

boards of their-obligation "to articulate in reasonable
,

detail the basis for [their] determinations" on the ques-

tions coming before them for decision. Northern States

Power-Co. (Prairie Island Nuclear Generating' Plant, Units

1 and 2), ALAB-104, 6 AEC 179 (1973), citing Greater Boston

Television Corp. v. Federal Communications Commission, 444

F.2d 841, 851-53 (D.C. Cir. 1970), certiorari denied, 403

U.S. 923 (1971). By way of elaboration, we referred to

* * * the general duty of licensing boards to
insure that initial decisions and miscellaneous
memoranda and orders contain a'sufficien't
exposition of any ruling on a contested issue
of law or fact to enable the parties, and this
Board on its own review, readily to apprehend -
the foundation for the ruling. Compliance
with this general duty is not a mere procedural
nicety but is a necessity if we are to carry
out efficiently our appellate review respon-
sibilities.

.
-

ALAB-104, supra, at fn. 2.

On this occasion, an examination of the Licensing

Board's ruling on intervenor's petition respecting Mr. Comey

(quoted in full above) reveals that manifestly inadequate

regard was given to that admonition. Without now passing

i

, , . - , -. . - . , - - ._ , -
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judgment on the ultimate question whether Mr. Comey meets

the qualifications test laid down in ALAB-410, this much

can be said: given his crior involvement in the scrutiny

and consideration of security plans for nuclear power

plants, the Board's characterization of Mr. Coniey simply

as "a layman who is familiar with some of the available

literature" cannot conceivably carry the day. And no more

rcompelling are the Licensing Board's elliptical references

to the existence today of "a different climate from ~the

days of the Zion and Cook proceedings", as well as to "10

CFR 573.55 and ALAB-410 plus peripheral ACRS concerns

and the general ri's~e in civil disobedience." We have

not been told what relevance the Board thought those ref-

erences had on the question of Mr. Comey's expert quali-

fications. It may be, of course, that the Board was

implicitly suggesting either that he was a past or a poten-

tial future contributor to instance- of civil disobedience

or that-he could not be relied upon to comply with the

terms of any protective order which might accompany dis-

closure of portions of the plan to him. 2! If that in fact

_7/ In ALAB-410, supra, 5 NRC at 1404, we indicated that,

a licensing board might be justified in refusing to
grant security plan access to a person who demonstrably
was unlikely to comply with the protective order cover-
ing that access.

.
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beenspelledoutinenoughdetai'ltobeunderstoodbythie f ("
'

3 \'% q y y,

reader. 1 , s , . . a-q''

,9 37 N-M, - 5,N .
,

'

,*.

T-i' ;
,

. ,

t

that 9. caves is the Board's e x clusionar"%. nota-
''What b

v ,

J, ~,s b ^ c. G ' Ws .y 1s \
.,

tion that it " agree [d{" with the anaN4f fof 'the staff and
p 2 ; .' '7,

applicant. This likewise will not .. gain without pre- N
,

. te
judgingthemeritsoftheeghroversy,wearesatisfied

, . 4 t

/ that the intervenor's position regarding Mr. Comey's quali-
.x

fications could not p$operly be is ssed as fr volous N, ;
,
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realm of security and security plans are, individually-or i
* /g

'' collectively, insufficient to qualify him as an expert ,
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_,8f A party making such an assertion would have the burden 3(
of proving it, ALAB-410, 5 NRC at 1406, the point being
(as it should hardly be necessary to remind the Board)

'

that the law knows no presumption that anyone will dis-
!regard'a protective order. (~ -
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.In tNese' circumstances', we are constrained to remand,, J ' ',*
,, ,

0 * '<
, * ,

,/ the cause to the Licensing Board for prompt reconsideration-'

L
- L ', 1 and a full explication of the reasons underlying.whatever, . . .

;e -

'

4 result that Board might reach upon such reconsideration. ,

c
'

"[ ,It is one thing to defer appellate review of an adequately'
,

, ,

J , developed interlocutory ruling until the initial decision
. ,

1,s rendere_d -- irrespective of whether on a preliminary
' look th6 ruling appears to be right or wrong in result.

$ .

But it is an'other matter to let pass until the end of the
,

case a ruling of obvious crucial importance which has no

reasoned basis assigned for it. Indeed, as we see it,
,

our failure to intercede in the situation at bar would

constitute an abdication of the oversight responsibilities

vested in us by the Commission.

The petition for directed certification is eranted;

the September 5, 1978 order of the Licensing Board is i

vacated; and the cause is remanded for immediate further

consideration consister.t with this opinion. A!

! 9/ We stress once more that this action should not be
~~

taken as implying any views regarding the ultimate
i merits of the controversy beyond our belief that the

| (FOOTNOTE CONTINUED ON NEXT PAGE)
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l It la so ORDERED.
I

!
' FOR THE APPEAL BOARD
,

d44 2, / F 8m
j. Marghret'~E. Du Flo-
j Secretary to the
| Appeal Board

i

i

I
3
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-9/ (FOOTNOTE CONTINUED FROM PREVIOUS PAGE)
issue is an important one and warrants' reasoned
analysis by the Licensing Board.

Although the petition for directed certification also
addressed Licensing Board action pertaining to other
potential security plan witnesses, in a supplemental'

i memorandum the intervenor advised us that it had~
decided to confine its request for relief to.Mr. Comey.
Thus, the directed certification relates only to t.he '

September 5 order.

.
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