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MATTER OF CROSS-EXAMINATION
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LICENSING PROCEEDINGS '




As requested in the Secretary to the Commission's letter of October 20,
1978, the staff submits the following comments on the generic matter

of the cross-examination of ACRS consultants in NRC licensing proceedings.*_/

I. Background

At the outset we wish to make clear that the generic question posed
raises implicitly a much broader generic question: whether the
Commission should continue to generally preclude NRC employees,
consultants to the Commission, employees of consultants to the
Commission and members of advisory boards from being compelled by
subpoena to iestify in NRC licensing hearings. While we are not
aware of any significant impetus (from any direction) for modifica-
tion of that policy, we note that the status quo here should not

be allowed to be necessarily dispositive of the specific question

as to ACRS consultants.

1. As to the details of current policy, the Commission has long taken
the position in its regulations and in its adjudicatory decisions

that the ACRS is a collegial body whose individual members cannot

* / As directed in the Secretary's letters, the staff's comments are
in terms of policy issues related to the generic matter and do
not involve or discuss the specifics of any on-going licensing
proceeding.

In addition, the generic matter is only concerned with whether

or not ACRS consuitants should be protected from being compe]]ed.
by subpoena from testifying in a NRC licersing proceeding. Nothing
now precludes the voluntary appearance by an individual as a
potential witness in such a proceeding.
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be compelled to testify except under exceptiona] circumstances.
This position has been upheld judicially. Briefly, the court

held that the ACRS's unique role as an independeut part of the
administrative process is "sufficiently analogous to that of an
administrative decision maker to bring into play the rule that

the 'mental processes' of such a 'collaborative instrumentalit/y /
of justice' are not ordinarily subject to probing". This rule,

the court said, is "particularly apropos in light of ACRS's

collegial composition such that no individual may speak for
]
the group as a whole." Aeschliman v. Nuclear Regulatory Commission,

547 F.2d 622, 631-632 (D,C, Cir.) (1976). (See Attachment "A" for
additional background.)

Beyond this, NRC employees, consultants to the Commission, and
employees of consultants to the Commission, as well as
members of advisory boards, cannot be compelled by other
parties to testify in an NRC hearing under the provisions

of the Commission's regulations (10 CFR 882.4(p) and 2.720). A pre-

siding board, however, may, upon a showing of exceptional circumstances

require the testimony of these persons. The reason for the pro-
tection of NRC employees and NRC consultants is essentially to
:void undue interruption of staff work by allowing a party to
select staff witnesses and place demands on the time of senior

staff officials who may be compelled to appear and testify.

Exceptional circumstances would probably be found to exist if

it could be shown that an individual had direct personal knowledge
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of a material fact not known to the NRC witnessas selected

by the staff to participate in the hearing. To date, however,
there has heen no occasion to invoke the "exceptiunal circumstances"
provision. In this regard, it should be noted that the NRC staff
does participate as a party in NRC hearings and present testimony
through one or more witnesses. The staff has an obligation, with-
out being compeiled, to produce witnesses (over whom they exercise
control and can produce) shown to have direct personal knowledge
of a material fact in the hearing. The ACRS, on the other hand,
does not participate as a party in NRC hearings and pre:en{
testimony. Its letter report to the Commission is only admitted

as part of the record for the limited purpose of showing compliance
with statutory requirements. (Section 182 b. of the Atemic Energy
Act directs the ACRS to review certain applications and to sub-

mit a report thereon.) Although the ACRS's position s reflected
in its report is significant in the licensing process, the report
itself is not considered as having been admitted into evidence for

the truth of any of the statements therein.

4. It is important to note that it is not clear that the
regulations as written (10 CFR §82.4(p) and 2.720) also apply
to consultants to the ACRS. This precise question has never

been dealt with explicitly by the Commission.

II. Discussion

1. The staff believes tha* several courses of action are unrealistic

and can be readily dismissed. These include either extending
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Shapar attached to the Secretary to the Commission's letter of
October 20, 1978 asking for our comments on the generic question.
Several grounds are advanced by the ACRS in support of its

position. According to the ACRS, the comments and recommeﬁdations

of ACRS consultants are an integral part of the ACRS decision-

making process. Even if a presiding board only intended to ques-

tion an ACRS consultant in the individual's area of expertise, accord-
ing to the ACRS, it would, in all probabiTity, involve a discqssion of
factors. which are a part of the ACRS's decisionmaking process. In
this regard, the ACRS also asserts that their consultants render
advice based on facts and information which are already in the

record of the licensing proceeding; and that they do not have

direct personal knowledge of a material fact not known to other

witnesses made availabie by the staff.

The ACRS also states that compelling ACRS consultants to testify

in NRC hearings would further 1imit the amount of time and
-effort they could devote to ACRS activities. Consultants, as
well as members of the ACRS, we are told have only a limited

amount of time to devote to Committee business.

The grounds advanced by the ACRS for the protection of its

members are essentially the same as those which have been advanced
for the protection of the members themselves, ACRS consultants,
however, are individual experts and are not, as are the members,

a collegial body. MNevertheless, as the staff understands the
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ACRS's position, the consultants are so involved with the mem-

bers' collegial decisionmaking process that it would be difficult

to focus only on any individual consultant's role as an expert with-
out getting involved in the Committee's collegial process. Although
the ACRS's position regarding the collegial role of its consultants
may be correct in terms of the practical operation of -the Committee
and its Subcommittees - and we have no information to the con-

trary - the reasons supporting that general proposition, at least,
are not self-evident. It is not completely clear from the ACRS
position why all ACRS consultants should be deemed to be han

integral part of the ACRS decisionmaking process."

The ACRS position does not explain how the ACRS would generally
handle a situation i1n which one of its consultants has an expert
opinion contrary to a conclusion expressed by the Committee in its
letter report to the Commission. Such a situation would not nec-
essarily be known unless disclosed by the consultant or by the
ACRS report. The mere fact that, as stated in the ACRS position,
the consultants do not have "direct personal knowledge of a material
fact not known to other witnesses made available by the Commission
Staff,"” should not necessarily be a controlling factor. Of
possibly greater significance, in our view, depending on the
circumstances, is the opinion of the expert consultant,
particularly where that opinion may be in an area where the
necessary expertise is limited, or where there are substantial
differences in the expert opinions which are otherwise avail-

able. The ACRS's position does not address these matters.
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The staff understands that the Commission intends to meet with
the ACRS on this generic questicn. Subject to any impression
which the Conmission may derive from this meeting which differs
from our understanding (set forth in the preceding paragraph) of
ACRS's position, the staff believes that some reasonable, but
not absolute, protecticn should be provided to ACRS consultants.
The main advantages of this course of action are: (1) the
integrity of the ACRS's deliberative process would be mains
tained; and (2) the time consultants have to devote to ACRS
work would not be diminished. A disadvantage is that such
protection could be perceived as making the regulatory process

a less open one.

A balance has to be struck between protecting the integrity of
the ACRS's deliberative process on the one hand, and, on the
other, not establishing a barrier for access to witnesses which
might be necessary to the presentation of a party's case.

The staff believes that such a balance is now more or less
reasonably struck in the Commission's regulations which protect
ACRS members, NRC employees, consultants to the NRC and their
employees from being compelled to testify except upon a show-
ing of exceptional circumstances. A reasonable application

the exceptional circumstances provision should provide

a safety valve so that anyone generally protected under

the regulations could be compelled by a presiding board to
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ATTACHHENT "A"

BACKGROUND INFORMATION

The ACRS

Under section 29 of the Atomic Ene;g} Act of 1954, as amended,

there is established an Advisory Committee on Reactor Safeguards '

to review safety studies and facility license applications

referred to it by the Commission, and to advise the Commission

with regard to the hazards of proposed os existing reactor
facilities, and the adequacy of proposed reactor safety standards.
Section 182 b. of the Atomic Energy Act of 1954 provides that the
ACRS shall review each application for a construction pernit or an
operating license for a power or test reactor or other facility

for which a hearing is mandatory under section 189 a. of the Act,

and may review app]ications for construction permits or operating
licenses for other facilities or for amendments t;'construction
permits or licenses. The section further provides that the ACRS
shall submit a report on each application it reviews, which shall

be made a part of the "record of the application" and available to
the public except to the extent that security classification prevents
disclosure. The Act does noct explicitly provide that the ACRS rgport

shall be made part of the "record for decision"” as that term is used

in the A¢ministrative Procedure Act (APA).

The ACRS report is, in essence, a public statement from a group of
experts - out;ide the hearing process - that a proposed reactdr can
or cannot be constructed with reasonable assurance of safety.
Evidentiary weight is not given to an ACRS report in a contested

licensing proceeding and the agency's final decision in such a



proceeding in no way rests on that report. The report is orly
admitted into evidence to show compliance with 3ec-ion 182b. of

the Atomic Energy Act.
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Judicial Decisions

1. Excerpt from Aeschliman v. Nuclear Pequlatory Commission,

547 F.2d. 622, 630-632 (C.A.D.C.

A.

Saginaw also contends that the Commis-
sion erred by refusing to permit inquiry
into the safety conclusions of the Advisory
Committee on Reactor Safeguards [ACRS].
ACRS is a group of outside experts charged
by statute to “make reports with
regard to the hazards of proposed or exist-
ing reactor facilities and the adequacy of
proposed reactor safety standards.” 42
US.C. § 2039 (1970). Sce Sieyel v. AEC,
130 U.S.App.D.C. 307, 400 F.2d 778, 780

* (1968). Pursuant to 42 U.SC. § 2232(b),

each application for a construction permit
or operating license for a commereial nucle-
&r power gencrating facility must be re-
viewed by ACRS and a report “made

available to the public except to the extent

. that security classification prevents disclo-

sure.” Id.

The ACRS report in this case was as
page, single-spaced typewritten letter. In
language accessible to the determined lay-
man, the ACRS report discusses roughiy
half a dozen design problems raised by the
Midland reactors, and recommends modifi-
cations to alleviate them.!? Following dis-
cusion of these specific problems, the
ACRS report concludes:

Otiier problems related to large water

reactors have been identified by the Reg-

ulatory Staff and the ACRS and citcd in

12, IVJA 2205 Changes sungested by ACRS
are almost always voluntaniy adepted by the

! applicant. While ACRS spproval (as upposed

to scrutiny) is not reguires by law before a
Yicense issues, “in practice it is very unlikely
that an ap;licant would persist in goine befure
[the Licensing Board] over their objection.”
+'Union of Concerned Scientists v AEC, 1€3 US.
" App.D.C. G4, 499 F2d 1062, 1073 n. 5 (1974).
An exampls of the nature of the ACRS repert

Is the following:
The Commuttee has commented in previous
feports o the duevelepment of systvms to
contral the buildip of hvdropen n the cone
tainment which mughit Tollow w the s axely
event of 3 major accident. The apghicant
proposes to maie use of a technigne of purg-
Ing through Bilters after a sumable pme delay

1976):

previous ACRS reports. The Committee
believes that resolution of these items
should apply equally to the Midland Plant
Units 1 & 2. 5 o
The Committee believes that the above
items can be resolved during construction
and that, if due consideration is given to
these items, the nuclear units proposed
for the Midland Plant can be constructed
with reasonable assurance that they can
be operated without undue risk to the
heaith and safety of the public.

IV J.A. 97-98 [emphasis added).

Pointing out that it could not determine
what “[o]ther protlems” the ACRS had in
mind, or what “resolution” of them it had
suggested, Saginaw requested the Licensing
Board to permit discovery into these mat-
ters. Saginaw's discovery requests took the
form of 337 interrogatories, various docu-
ment demands, subpocnas, and requests for
depositions directed to ACRS members,
These requests were all denied, for essen.
tially two reasons. First, it was stated that
“the ACRS letter is only admitted as part
of the record to show compliance with the
statutory requirements. ., . " RAI-
74-5-331 at 340. Second, the Commission
had indicated in another case that it would
be inappropriate to probe the reasoning of
individual ACRS members. Id, 340 & o
62. ;

We agree with Saginaw that further ex-
plication of the ACRS report was nceessary,

but agree with the Commission that dis-

subseguent to the accideat. However, the
Commuttee recommends that the primary
protection in this regard should uiifize a ny-
drogen control method which keeps the hy.
drogen concentration within safe limus by
means other than purging The capability
for purging should also be provided. The
hydrogen control system and provisinns tor
containment atmosphere mixing and same
pling should have redundancy and iastru-
mentation sustable for an enginecred safety
feature. The Committee wishes to be bop
mformed ¢l the resolution of this maiter,
IV i 97,
A supplemental ACRS report was alsn pre-
pared several months later addressing several
additivnal preblens. IV JLA. 99-100.
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AESCHLIMAN v. UNITED STATES NUCLEAR REG. oAy
Cite as 547 F.2d 622 (1976)

covery from individual ACPS members was
not the proper way to obtain it

B.

The role Congress intemded for ACRS
clearly emerges from its legislative history.
In 1957, ACRS was added to the Atomie
Energy Act of 1954 by Pub.L. 85-296, 71
Stat. 579. Prior to that time, the Commis-
sion had established its own “Committee on
Reactor Safeguards.,” See S.Rep. No. 296,
85th Cong., 1st >:ss., 1057 U.S.Code Coung.
& Admin.News, pp. 1503, 1813 [hercalter
USCCAN]. However, in 1930, the Commis-
sion issued the construction permit litigated
in Power Reactor Development Co. v. Int’!
Union of Elect. Workers, 357 U.S. 398, 81
S.Ct. 1529, 6 L.Ed.2d 924 (1961), despite an
adverse committee report which had not
been made public. See Univa of Concerncd
Scientists v. AEC, 163 US.App.D.C. 64, 199
F2d 1069, 1073 n. 5, 1075 n. 13 (1974).
Aroused hy this incident, Congress gave
ACRS an independent statutory existence
and required that its reports be made pub-
liec. Id. ‘

The Commission opposed making a public
ACRS report a “formal statutory require-
ment.” USCCAN at 1316, However, not-
ing the “great prestige” and eredibility
which the Reactor Safeguards Committee
enjoyed in the eycs of the public, the Joint
Committee on Atomic Energy stated:

The report of the [ACRS] committee is to

be made public so that .l concerned may

be apprised of the safcty or possible haz-
ards of the factiity. It is the belief of the

Joint Committee that when the public is

adequately and accurately informed that

it will be in a better position to aceept the
construction of any rcactors.
USCCAN 1825, 1826 [emphasis added]. The
statute cstablished ACRS “as part of the
administrative procedurcs in chapter 15 of
the act™ to provide the “same type of seruti-
Ly and prestige” as the Rewetor Sufegunrds

Committee had in the jas USOCCAN at
‘

18. This is nat to say that an ACRS report et
contain detarled factua! Ludings of the kind

necessary to aid judion! review.  Under Com-
mission rules, when AURS conclusiuns are con-

1825, As part of its mandate, ACRS also
was to “advise the Commission with respect
to the hazards involved at any facility” and
to “insure thal any fuatures of new reactors
would be as safe as possible.” [

[6] The ACRS report in this case must
be evaluated in light of the eongressional
purposes. While the reference to “other
problems” identified in previous ACRS re-
ports myy have been adequate to give the
Commission the benefit of ACRS members’
technicai expertise, it fell short of ?n-rform-
ing the other equally important task a hich
Congress gave ACRS: informing the public
of the hazards. At a minimum, the ACRS
report should have provided a short expla-
nation, understandable to a luyman, of the
additional matters of concern to the com-
mittee, and a cross-reference to the previ-
ous reports in which those problems, and
the measures proposed to solve them, were
developed in more detail.  Otherwise, a con-
cerned citizen would be unable to deter-
mine, as Congress intended, what other dif-
ficultics might be lurking in the proposed
reactor design. Since the ACRS report on
its face did not comply with the require-
ments of the statute, we believe the Licens-
ing Board should have returned it sua
sponte to ACRS {or further elaboration of
the eryptic reference to “other problems.” 18

(7] Tuening to the propriety of dis-
covery directed to individual ACRS mem-
bers and ACRS documents, we concluda it
was not error to deny these requests.
ACRS’ unique rcle as an independent “part
of the administrative procedures in chapter
16 of the act,” supra, is sufficiently analo-
gous to that of an administrative decision-
maker to bring into play the rule that the
“mental procuesses” of such a “collaborative
instrumentalitfy] of justice”™ are not ordi-
narily subjeet to probing.  United States v,
Morgan, 313 U.S, 409, 422, 61 8.CtL. 999, §5
L.Ed 1420 (1911). This rule is particularly

tght of ACRS's colleginl cvinpo-

aprupos 1n H

troverted, a Qwtual record i compibsl ancuw
before the Licensmg Board, See 10 CFR., pt.

2, App. A, S (1976).



AESCHLIMAN v. UNITED STATES NUCLEAR REG. COM'N
Cite as 547 F.2d 622 (1976)

sition such that no individual may speak for
the group as a whole. Where an ACRS
report on its face omits material informa-
tion, the appropriate course is not discovery
but to reture it for supplementation. Cf.
Dunlop v. Bachowski, 421 U.S. 360, 574-75
& n. 11,95 S.Ct. 1851, 44 L.Ed.2d 377 (1975).
We merely hold. here that neither the
Atomic Energy Act nor general principles
of administrative law required the Com-
mission to grant Saginaw's discovery
requests." ,

.On remand, the ACRS report should be
returned to the ACRS for clarification of
the ambiguities noted above.
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