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In the Matter of - )
) Construction Permit

UNION ELECTRIC COMPANY ) Nos. CPPR-139
) CPPR-140

(Callaway Plant, Units 1 and 2) )
)

~ . . ,

Messrs. Wm. Bradford Reynolds and Gerald Charnoff,
Washington, D. C., for the licensee Union
Electric Company.

Mr. Michael H. Bancroft, Washington, D. C., for the
intervenor William Smart.

Mr. James P. Murray, Jr., for the Nuclear Regulatory
Commission staff. .

MEMORANDUM AND ORDER

October 20,1978
..

(ALAB-503)
-

On April 3, 1978, the Director of the Office of

Inspection and Enforcement (I&E) of this Commission entered

an order directing the Union Electric Company to show cause

why the construction permits for Units 1 and 2 of its

Callaway facility should not be suspended. The order

recited that it was based upon the refusal of the Daniel'
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a stipulation of fact was filed by counsel for Union

Electric and the staff. Subsequently, through his counsel,

Mr. Smart apprised the Board of his acceptance of the

stipulation.

Following oral argument based upon the stipulated

facts, the Licensing Board rendered an initial decision
1/

on September 28, 19787 The Board concluded that, as a

matter of law, I&E was entitled to access to the Daniel

records and personnel in question. It further determined

that the appropriate remedy was the suspension of the con-

struction permits for as long as Daniel persisted in pre-

cluding access. On the strength of these conclusions, the

Board authorized the Director of I&E to suspend the Calla-

way permits until access were permitted. That

authorization was to become effective "within thirty (30)

days after the date of issuance" of the decision.

Exceptions to the initial decision were timely filed

by both Union Electric and Mr. Smart. 1! Accompanying

Union Electric's exceptions was a motion seeking a stay

_1/ L3P-78-31, 8 NRC .

--2 / Mr . Smart's exception addressed the ruling of the
Licensing Board that certain issues which he had
attempted to raise were not within the ambit of the
Commission's May 11, 1978 notice of hearing.
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Construction Company, a contractor of Union Electric

engaged in the construction of the facility, to provide

I&E investig.itors access to certain Daniel records and

personnel. Such access was sought in connection with an

investigation initiated by I&E for the purpose cf deter-

mining, inter alia, whether William Smart, a Daniel

employee working at the Callaway site, had been dismissed

by the company because he had "made allegations to the

Commission concerning alleged construction problems which, ])
if uncorrected, could lead to unsafe conditions at the

Callaway facility jeopardizing the public health and

safety". Order, p. 1.
,

On April 21, 1978, Union Electric filed a response

to the show cause order, in which it requested a hearing.

On May 11, 1978, the Commission issued a notice of hearing.

The notice established a licensing board to consider the

matter and delegated review authority to an appeal board. ,)

43 F.R. 21389 (May 17, 1978). It went on to set forth

! the issues which were to be considered and decided in
the proceeding.

The parties before the Licensing Board were Union

Electric, the NRC staff and Mr. Smart, who had been granted

leave to intervene by the Board. At a prehearing conference,

;
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of the effectiveness of the initial decision pending the
3/

outcome of our review.--

Upon its receipt-of the motion, this Board scheduled

an immediate, off-the-record conference with counsel for

the respective parties. The objective of the conference

was to explore whether there might be an available means

for protecting the divergent interests of all concerned

during the period which would be required for the full .

briefing, consideration and disposition of the several
]

seemingly difficult issues of first impression presented
in this proceeding. Following extended discussion at the

conference, and consultation by telephone with their clients

during a recess called for the purpose, counsel-reached an
agreement in this regard. At our request, that agreement

was subsequently reduced to writing, signed by counsel

and submitted for formal approval.

--3/ In his letter transmitting this motion, the licensee's -

counsel indicated that it was being filed solely "out _)
of an abundance of caution". According to the licensee,
if exceptions are timely filed from an initial decision
in a show cause proceeding, that decision does not
become effective until after those exceptions have been
determined. This is said to follow from the fact that
10 CFR 2.764 provides "or the immediate effectiveness
only of initial decisions which direct the issuance or
amendment of a construction permit, construction
authorization or operating license.

For reasons that will later appear in this order, it is
unnecessary for us to decide here whether the licensee
is correct in that interpretation of the Rules of Practice.
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A copy of the agreement is appended to this

order. In^ essence, it provides that the records

sought by I&E will be now made available to its investi-

gators, who also will be permitted to interview employees

of Union Electric and Daniel concerning the circumstances

of Mr. Smart's discharge from Daniel's employ. All informa-

tion obtained from those records and interviews shall,

however, be held in confidence by I&E until 15 days after

our decision on the merits of the pending appeal, unless

we should direct otherwise on the basis of a written

motion and after providing all parties with an opportunity

to be heard. The requirement of confidentiality shall

preclude disclosure of the information to any person not

on the staff of I&E -- whether or not in the employ of the

Commission -- other than counsel for the NRC staff who

signed the agreement on I&E's behalf. Additionally, the

information shall not be utilized, directly or indirectly,

in connection with the pending appeals or any further pro-

ceedings respecting these appeals which might be conducted

before either the Commission or a court.- /4

The agreement goes on to stipulate that the Director

of I&E will not exercise the permit suspension authority

conferred upon him by the Licensing Ecard's initial decisien

--4/ In tnis regard,.it should be noted that this proceeding
involves only the right of I&E to obtain access to the
records and personnel in question. It does not involve
the merits of Mr. Smart's claim that he was improperly
discharged.;

. .
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during the pendency of the appeals (and for 15 days there-

after). Finally, the parties set forth their understand-

ing that the agreement will not be construed as a waiver

of any legal arguments they may wish to advance on the appeals,

and also that (as.we had proposed) implementation of the agree-

ment will not have the effect of mooting any of the issues '

raised by the filed exceptions.

We find the agreement totally satisfactory and hereby

incorporate by reference each and every term of it in this

order. In doing so, we wish to commend all three parties,

and their counsel, for their ready willingness first to

seek and then to implement this happy interim resolution-

of the matter in controversy. But for that willingness,

we would have been required to act promptly upon the stay

motion which, in turn, would have necessitated a hasty

(if tentative) appraisal of the merits of at least the

licensee's exceptions. This we were most anxious to avoid if )
at all possible. Given the nature of the issues which have

been taken to us, it seemed far preferable from everyone's

standpoint that we not be conpelled to make even a preli-

minary assessment of where the right might lie until af ter

the parties had an opportunity to develop fully their

positions in briefs and argument and we then had a like

, - - - - - _. __
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opportunity to give mature consideration to those positions.

By not allowing legitimate differences of opinion on the

issues to stand as insuperable obstacles to arriving at

an interim arrangement that would reasonably accommodate

their conflicting interests (as we are convinced the agree-

ment at hand does), the parties and their counsel have furthered

the public interest as well as their own.

In light of the foregoing,-the motion for a stay

is dismissed as moot. The briefing of the appeals shall

proceed on the time schedule provided in the Rules of

Practice. As the parties were advised at the conference,

once briefing has been concluded we will hear and decide

the merits of the appeals as expeditiously as possible.

It is so ORDERED.

FOR THE APPEAL BOAPD
_

mmW L
' M&rgafet E. Du Flo
Secr6tary to the
Appeal Board

[The text of the agreement between the parties follows,
p. 8,et sec.]
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AGREEMENT
.

At an informal conference among counsel for all

parties and members of the designated Atomic Safety and Li-

censing Appeal Board (the " Appeal Board") in the Show Cause

Proceeding in In the Matter of Union Electric Company (Callaway

Plant, Units 1 and 2), Construction Permits Nos. CPPR-139 and

CPPR-140, the parties hereto, by and through their undersigned

counsel, entered into the following agreement with respect

to a requested investigation by the Nuclear Regulatory Com-

mission Office of Inspection and Enforcement ("I&E") into the
-)-

circumstances of the firing of employee William Smart by

Daniel Construction Company (the " Contractor"), a division

of Daniel International Corporation and one of the contractors

of Union Electric Company (the " Licensee") at the Callaway

construction site:

1. Licensee and Contractor agree that they shall

provide to I&E inspectors copies of the personnel records of

William Smart and shall permit I&E inspectors to examine and 3
)

copy all documents relating to William Smart's employment and

discharge by Contractor and to interview employees of Licensee

' and Contractor (privately if so desired by the employee or

the inspector) concerning the circumstances of said discharge.

2. I&E agrees that, unless otherwise directed by

the Appeal Board pursuant to paragraph 6 below, any and all

documents and information obtained by I&E inspectors as a

_



. .. -

.

: _9-.

result of the aforesaid investigation agreed to by Licensee

and Contractor shall be retained by I&E on a confidential

basis and shall be protected against disclosure to any persons

(other than the undersigned counsel for the NRC Staff) pending

consideration and decision by the Atomic Safety and Licensing

Appeal Board of the filed exceptions in the above referenced
Show Cause Proceeding, and for fif teen (15) days thereafter,

all in accordance with the order on Licensee's stay motion

issued by the Appeal Board.

3. This agreement as to confidentiality and pro-

tection against disclosure shall remain in full force and
effect throughout the pendency of the review being undertaken

by the Appeal Board of the Initial Decision On Order To Show

Cause, issued by an Atomic Safety and Licensing Board in the

above referenced Show Cause Proceeding on September 28, 1978,

and, unless otherwise ordered by the Appeal Board, for fifteen

(15) days following issuance of the Appeal Board's decision

in said matter.

4. The undersigned counsel for the parties hereby

agree that the information and material covered by the agreement

of confidentiality and non-disclosure sec forth in paragraph 2
above shall not be cited, nor shall its acrual contents or any

report or opinion based upon its contents be referred to, in
the pending appeal before the Appeal Scard or in any subsecuent

appeal to the Cenmission or to the Courts.
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5. I&E agrees that, for the period specified in

paragraphs 2 and 3 above, the Director of I&E will not suspend
Construction Permits Nos. CPPR-139 and CPPR-140 pursuant to

the authorization granted in the Initial Decision On Order

To Show Cause, dated September 28, 1978.

6. Except as to paragraph 4 above which shall not

be subject to modification, this Agreement may be modified

by order of the Appeal Board only, pursuant to a filed motion
for modification on which all parties hereto have had an op-

.

portunity to be heard.

It is understood and agreed by all parties hereto

that this Agreement is neither intended nor will be construed

to constitute a waiver by any of the parties of the legal argu-

ments they intend to make to the Appeal Board; nor will the

agreed I&E investigation pursuant to this Agreement be deemed

to have mooted any of the issues raised by the filed exceptions.

Dated: October 18, 1978. )
e. -

,

' '

, . - .. . _-
,

James P. Murray, Jr.
Counsel for NRC Staff

)._ AS \ _ wm

Wm. Bradford Reygolds \Counsel for Union Electric Company
and Daniel Construction Ccmpany

'
.

Michael H. Sa'ncrofr
CounselforWilliamSmar}/.
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