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BEFORE THE ATOMIC SAFETY AND LICENSING BOAW6CH

In the Matter of )
)

LONG ISLAND LIGHTING COMPANY. ) Docket No. 50-322
) (Of f site Emergency Planning)' (Sheteham Nuclear Power Station,)

Unit 1) )

TOWN OF SOUTHAMPTON'S OBJECTIONS TO
LICENSIUG BOARD'S SPECIAL PREHEARING

CONFERENCE ORDER, DATED AUGUST 14, 1983
i

Pursuant to 10 C.F.R. 2.751a(d), the Town of Southampton

submits its objections to rulings of the Licensing Board which

,, denied admission of certain emergency planning contentions pursu-

ant to a Board Order, dated Augst 19, 1983, and served by ordinary
mail on August 22, 1983. Southampton understands that further

specific objections are being filed by Suffolk County and hereby
l

joins in the County's filing. Southampton further reiterates the

arguments and objections previously submitted during oral argument

and in writing in support of contentions denied admission by the

Board but not otherwise covered by the specific objections submit -
ted today. The purpose of this filing is to submit Southampton's

separate views on the Board's exclusion of Emergency Planning
-

Contentions 22A-C from the emergency planning proceedings.

I '

| Argument

Stripped to its bare essentials, the Board's denial of -

contentions 22A-C is a myopic and contrived attempt to shield
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critical emergency planning and evacuation issues from litigation

and public scrutiny. The Board purports to justify its decision

based on the theory that the contentions challenge the Commis-

sion's emergency planning rule (Order at 11). However,

Southampton submits that it is the Board, not intervenors, which

is attempting to rewrite the rules, by inventing restrictions

where none were intended and by ignoring the Ingic, r,pirit and

letter of the emergency planning rule.

From any perspective, the emergency planning rule demands

flexibility, and requires the finder of fact to apply reason z.nd
judgment to site-speciffc circumstances in order to ascertain

whether the public health and safety csn be protected. Conten-

tions 22A-C have presented the Board with such circumstances in

order to focus the litigation on real world, rather than fantasy
world considerations. The Board has chosen to ignore th real

world by citing " generic" considerations. Apparently, the Board

feels that Long Island exemplifies no more reason to evaluate

emergency planning problems beyond a 10-mile " generic" zone than

say, Omaha, Nebraska.

The mere fact that the emergency planning rule contains some
'

generic standards is no bar to the issues intervenors seek to

litigate. One could hardly have a rule without some standards.

What is at issue here is whether'those standards encourage or -

hrecludeflexibility. We think the former is true and that the
more critical and unique an area's features, the more flexibility
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is required by the rule -- even if it leads to the denial of an
operating license.

In apparent support of a 10-mile rostriction on EPZ size, the
Board offers arguments that suggest the contrary. In referring to

NUREG-0396, the Board states:

"It [NUREG-0396] recommended that an EPE of about 10
miles be established for the plume exposure pathway
because that area was sufficient for the initiation of
predetermined protective actions." (Order at pp. 9-10;
emphasis added).

Then, in explaining the inclusion of the 10-mile radius in

the emergency planning rule, the Board referenced tha Commission's

Statement of Considerations in support of the emergency planning
rule: '

.

"These distances are considered large enough to provide
a response base that would support activity outside the
planning zone should this ever be needed." (Order at '

10; 45 Fed. Reg. at 55406) -

Nothing in the rule sets a limit on how far beyond 10 miles
planning can reasonably be extended. All parties agree that some f
extension is permitted, we only disagree on the magnitude, and on h

2the factors that logically (or legally) can prompt an extension, t

Apparently, the Board believes that political boundries can (see
%Board ruling on Contention 220) while factors such as those listed *

in 22B cannot.* We think the Board's distinction is arbitrary. j
k

-?
'

t-

* The local factors listed in 10 C.F.R. 50.47(c)2 are not inclu- isive, but are illustrative: The regulation states, "such con-
iditions as . "

. . , not, for example, "the following condi- ttions: .". (emphasis added). .
~
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More importantly, an important consideration which might
justify the use of a generic 10 mile EPZ -- the fact that 10 miles

is large enough to provide a response base to support activity
outside the zone -- has been challenged by intervenors here. The

Board has apparently concluded, without first hearing the facts,

that even if unique, local factors would preclude planning beyond
the 10 mile zone should that be necessary, that fact would be
irreleva't to emergency planning concerns. Southampton believesn

that conclusion is arbitrary and contrary to the emergency plan-
;

ning rule.

Pothaps the most compelling demonstration of the arbitrari-

ness of the Boards' exclusion of Contentions 22A-C are the circum-
stances surrounding the hearing itself. As the Commission's regu-

lations, su'pporting reports and stutements (NUREG-0396; NUREG-

0654; 45 Fed. Reg. 55402, et seq.) recognized, the cornerstone of

emergency planning is the participation and judgment of the
responsible local governments. After exhaustive analysis, Suffolk "

County determined that it could not uphold its constitutional

obligation to protect the public health and safety and according- |
!ly, declined to adopt or implement a shoreham emergency plan. !

Over intervenors' objections, the Commission decided that

LILCO was entitled to an opportunity to' demonstrate, as a matter
3

1of fact, that it could replace the County (and perhaps the State) ;

i
for purposes of emergency planning. Such a hearing is unprece-

.

'

dented, and raises the most fundamental questions concerning the
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relations among private companies and local, state, and federal

government and constitutional obligations and standards for

protecting the health and safety of the public.

Having thus placed the intervenors in the position of factu-
ally demonstrating why LILCO's plan won't work, the Board has now

selectively excluded certain critical facts it does not'wish to j
hear, by excluding Contentions 22A-C from the hearing. "

In sum, the Board's ruling on Contentions 22A-C exhibits

little regard for (or. knowledge of) the site-specific, local con-
sideratior.s and responsibilities of government that are the

cornerstone of energency plarining. The Board has made no effort
7

to. distinguish its objection to litigation of site-specific PRA'n f
prepared by the responsible local government (Contention 22A) from

the local conditions set forth in Contention 22B. Nor has it a

explained why the local conditions listed in 228 are not within
the scope of the emergency planning rule. Finally, while the

Board will permit litigation of the need to include the entire,

I

i Town of Riverhead, which extends more than 16 miles f rom the

Shoreham site, in.LILCO's emergency plan (see Board Order at 12), N

the Board has not explained why 16 miles is acceptable for
,

Riverhead, but that 15 or 20 miles (or beyond) is not acceptable,

5'

e
I for the Town of Southampton.

$|
! E.

_

Conclusion

.

For the reasons set forth above, Southampton objects to the 5

:
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Board's exclusion of Contentions 22A-C from the emergency planning
hearings. The Board's ruling is legally and logically indefen-

sible and the contentions should be admitted.
|

|

|Respectfully submitted, '

r | 0, /
,

St'ephen B. Latham

TWOMEY, LATHAM & SHEA
Special Counsel to the '

,

Town of Soutnampton,

33 West Second Street
Post Office Box 398 ;

,

Riverhead, New York 11901 4

Datedt Riverhead, New York
September 1, 1983 *
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UNITED STATES OF AMERICA :
NUCLEAR REGULATORY COMMISSION !

!
BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

In the Matter of ) [
)

LONG ISLAND LIGHTING COMPANY ) Docket No. 50-322 4

) (Offsite Emergency Planni'ng) I
(Shoreham Nuclear Power Station,) I. Unit 1) ) {

f
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CERTIFICATE OF SERVICE l

I hereby certify that copies of " TOWN OF SOUTHAMPTON'S OBJECTIONS
-

TO LICENSING BOARD'S SPECIAL PREHEARING CONFERENCE ORDER, DATED |AUGUST 19, 1983', dated September 1, 1983, submitted by the Town rof Southampton, in tne above captioned proceeding, have been !served on the following, by deposit in the United States sail, !first class, this 1st day of September, 1983. I*

i

-

James A. Laurenson, Chairman Edward M. Barrett, Esq. (Atomic Safety & Licensing Board General Counsel 5U.S. Nuclear Regulatory Comm. Long Island Lighting Company {Washington, D.C. 20555 250 Old Country Road ?
Mineola, N.Y. 11501 )Dr. Jerry R. Kline

- )':Atomic Safety & Licensing Board Secretary of the Commission [U.S. Nuclear Regulatory Comm. United States Nuclear
,Washington, D.C. 20555 Regulatory Commission 2

Washington, D.C. 20555 [
Mr. Frederick J. Shon [Atomic Safety & Licensing Board Jeffrey Cohen, Esq. [
U.S. Nuclear Regulatory Comm. Deputy Commissioner & Counsel yWashington, D.C. 20555 Mr. Jay Dunkleberger p

New York State Energy Office -

W. Taylor Reveley, III, Esq. Agency Building 2 5Kathy McCleskey, Esq. Empire State Plaza
hJames N. Christman, Esq. Albany, N.Y. 12223 [Jessine A. Monaghan, Esq. g

Hunton & Williams James Dougherty, Esq. [707 East Main Street 3045 Porter Street
7P.O. Box 1535 Washington, D.C. 20008 Y.

Richmond, Virginia 23212 -

.j'.

.

'

m

e

.

e -_ ,, --m,- -,m.



. _

;. .

-2-

David J. Gilmartin, Esq. Herbert H. Brown, Esq.Attn Patricia Dempsey, Esq. Lawrence Coe Lanpher, Esq.County Attorney Karla J. Letsche, Esq.Suffolk Co. Dept. of Law Kirkpatrick, Lockhart, Hill,Veterans Memorial Highway Christopher & PhillipsHauppauge, N.Y. 11787 1900 M Street, N.W.
8th Floor

MHB Technical Associates Washington, D.C. 200361723 Hamilton Ave, Suite K
. San Jose, Ca. 95125 Brian McCaffrey

Charles DaverroNora Bredes Long Island Lighting CompanySOC Coordinator 175 East Old Country Road195 East Main Street Hicksville, N.Y. 11801Smithtown, N.Y. 11787
Energy Research Group, Inc.Eleanor L. Frucci, Esq. 400-1 Totten Pond RoadAtomic Safety and Waltham, Mass. 02154Licensing Board Panel

U.S. Nuclear Regulatory Comm. Bernard M. Bordenick, Esq.Washington, D.C. 20555 Edwin J. Reis, Esq.
,

!

David A. Repka, Esq. jAtomic Safety and Licensing Counsel for NRC Staff fAppeal Board Panel U.S. Nuclear Regulatory Comm.
1U.S. Nuclear Regulatory Comm. Washington, D.C. 20555Washington, D.C. 20555

\

Jonathan D. Feinberg, Esq.Lucinda Low Swartz, Esq. State of New York
,

| Pacific Legal Foundation Department of Public Service
i 1990 M Street, N.W., Suite 550 Three Empire State Plaza

Washington, D.C. 20036 Albany, N.Y. 12223

Stewart M. Glass, Esq. Samuel J. Chilk, SecretaryRegional Counsel Docketing and Service Station
Spence Perry, Esq. U.S. Nuclear Regulatory Comm. -

Associate General Counsel Washington, D.C. 20555Federal Emergency "
;Management Agency Ralph Shapiro, Esq.

26 Federal Plaza Cammer and Shapiro,- P.C.
New York, N.Y. 10278 9 East 40th Street

New York, N.Y. 10016

'

s

StepNe6 B. Latham '

,

Dated: September 1, 1983 -
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