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MEMORANDUM AND ORDER

I. West Valley's NEPA Argument

'

On May 6,1983, West Valley Agricultural Protection Council, I6c. *

(West Valley) filed a " Supplemental Motion For Delcaration That NEPA

Analysis Is Inadequate And For Continuance Of Proceeding". In its

supplemental motion West Valley renews its arguments respecting the

issues raised in its motion filed February 2,1983, as to which the

Board heretofore has not made a decision, namely, whether the NRC -

Staff's Final Environmental Statement (FES) meets the requirements of

the National Environmental Policy Act (NEPA); and, if not, whether the

issuance of a supplemental environmental statement inust be issued before

the reopened hearings on Palo Verde Units'2 and 3 may proceed.
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The basis asserted for filing the supplemental motion is the
*

alleged inability by Joint Applicants to supply sufficiently detailed

information in its interrogatory respo'nses concerning the salt

deposition issue and the failure of the NRC Staff to come forward with

additional data since West Valley's intervention.

The earlier February 2,1983 motion was responded to by Joint

Applicants and Staff by answers filed February 14 and 17,1983,

respectively. Further, West Valley's request was the subject of
I

considerable debate between the parties at the prehearing conference

held on February 24, 1983 in Phoenix, Arizona.1/ Both Staff and Joint

Applicants urge the Board to deny the motion. -

By letter dated,May 23, 1983, counsel for Joint Applicants argue
;

that West Valley's supplemental motion is impermissible under the
\

established rules of practice,10 CFR 9 2.730(c), which govern I

( proceedings before the Board but, in the event the Board decides to

consider the motion, request the opportunity to respond to such motion. *

No such response by Joint Applicants is deemed necessary. In its answer

filed May 26, 1983, the Staff has submitted a lengthy response

supporting its position that West Valley's request for a new

environmental impact statement and a continuance of this proceeding

should be denied. We agree.

1/ See Tr. 2734-57, 2761-90, 2793-98, and 2800-52.
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In its first motion West Valley requested that the Board rule,

formally that the environmental statements submitted by the NRC fail to
*

comply with NEPA and order that additional data be developed to be used
'

in the preparation of a supplemental environmental statement. West
'

Valley further asked that any discovery or hearings in connection with
'

its contentions be continued pending " preparation by the NRC of an

adequate environmental analysis". However, following oral argument

during the February 24, 1983 prehearing conference, all parties agreed

that discovery would proceed immediately.2_/

1. The Comission's licensing boards have had frequent

occasion to address suppler.ientation and recirculation of a final -

environmental statement ("FES") in instances where it is alleged that

there are inadequacies in the FES or that changes to the FES are

required. The Commission has adopted the procedure that defects in an

FES can be cured by the receipt of additional evidence subsequent to

issuance of the FES. See Ecology Action v. United States Atomic Energy *

Commission, 492 F.2d 998,1000-02 (2nd Cir.1974); Florida Power & Light

Company (Turkey Point Nuclear Generating Station, Units Nos. 3 and 4),

ALAB-660,14 NRC 987,1013-D$ (1931); Philadelphia Electric Company

(Limerick Generating .9 tt 4, ?ntts 1 and 2), ALAB-262, 1 NRC 163',

195-97 (1975). The L .stsse ~s regulations explicitly provide that a,

2_/ See Tr. 2891.
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licensing board decision based on the evidentiary record before it shall

be deemed to modify the EES:
*

.

In ... a proceeding [in which a h' earing is held for the issuance of
a permit, license or order], an initial decision of the presiding
officer may include findings and conclusions which affirm or modify
the content of the final environmental impact statement prepared by
the staff. To the extent that findings and conclusions different
from those in the final environmental statement prepared by the
staff are reached, the statement will be deened modified to that
extent and the initial decision will be distributed as provided in
9 51.26(c). If the Commission or the Atomic Safety and Licensing
Appeal Board in a final decision reaches conclusions different from
the presiding officer with respect to such matters, the final
environmental impact statement will be deemed modified to that
extent and the decision will be similarly distributed. 10 CFR 6
51.52(b)(3).

Three courts of appeal have approved of this rule. New England
..

Coalition v. United States Nuclear Regulatory Commission, 582 F.2d 87,

93-94 (1st Cir.1978); Citizens for Safe Power v. Nuclear Regulatory

Commission, 524 F.2d 1291, 1294 & n.5 (D.C. Cir. 1975); Ecology Action

v. United States Atomic Energy Commission, supra.

The Appeal Board has noted that there may be instances in which a
.

deficiency in an FES nay be so significant as to call for recirculation

of the FES. In Florida Power & Light Company, supra, the Appeal Board

considered an order of the licensing board authorizing the issuance of

license amendments to effect steam generator repairs at Turkey Point.

The licensing board had found that the impact of a hurricane or tornado

on low level waste to be stored at the plant during the repairs would

not endanger the health and safety of the public. The intervenor in

that case argued that NEPA had been violated because the Turkey Point -1

.
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FES did not treat the inpact of severe storms on low level waste. The
'

\

Appeal Board rejected tha't argument and aiso found no reason to require I

recirculation of the FES.

-[T]he Grotenhuis and Gould affidavits submitted by the staff and
licensee showed the consequences of a hurricane to be small. In
sum, the FES did not disregard important alternatives or broad
areas of environmental impact, nor fail to apprise the public of
the nature of the project or its expected consequences. In these
circumstances we hold that the omission of discussion from the FES
of the impact of severe storms on low level waste was a minor
failing which did not call for recirculation of the FES. It was
cured by the evidentiary submissions to the Licensing Board and by
the Board's decision. Id. at 1014.

West Valley's request that a supplement to the FES-OL be prepared is

presently beyond the Board's jurisdiction based on the regulatory scheme ..

established by the Commission and discussed in New England Power

Company, et al. (NEP, Units 1 and 2), LNP-78-9, 7 NRC 271 (1978):

The Commission has established a carefully articulated regulatory
scheme for the processing and adjudication of applications for the
licensing of nuclear power plants. The Staff is responsible for an
extensive and continuing review of massive amounts of data and
plans related to the construction and operation of nuclear plants -

.... The Staff, among other documents, produces the Safety |

Evaluation Report (SER) and the Draft and Final Environmental
Statements (DES and FES). The studies and analyses which result in
these reports are made independently by the Staff, and licensing
boards have no rule or authority in their preparation. The reports
themselves are subject to review and amendment by the Board in an
adjudicatory setting, in which all parties with a demonstrated
interest may participate in evidentiary hearings. Initial
decisions on these matters are subject to appeal or sua sponte
review by the Appeal Board, and by the Comuission itself if it so
elects. Accordingly, it is apparent that the Board does not have
any supervisory authority over that ') art of the application review
process that has been entrusted to t1e Staff. -Id. at 279 (emphasis
added, footnotes omitted.)

See Offshore Power Systems (Floating Nuclear Power Plants), ALAB-489, 8

NRC 194, 206-07 (1978). Based on the NEP case, at this early stage of
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consideration of the salt deposition issue, this Board does not have the
*

; authority to order the Staff to prepare a.new or supplemental

| environmental statement. After a hearing, the Board might deny a

license or require further development of a record to support an

application. However, at this time, there is no basis in the record for

determining that the environmental reports prepared by the Staff are

inadequate or that the conclusions therein are incorrect.

2. In its supplemental motion West Valley claims that Joint

Applicants' interrogatory responses establish that there is a

significant lack of information regarding the salt deposition issue.

From this it again argues that new environmental statement needs to be -

circulated and this, proceeding should be stayed until that is done.SI

1/ West Valley alleges that this lack of information is purportedly
revealed by Joint Applicants' interrogatory responses that:

,

(1) Joint Applicants have no present plans to monitor
salinity of spray ponds and evaporation ponds nor to monitor
drift mass and drift droplet size distribution (Inter. No. 29
A);

(2) Joint Applicants have not in the past nor at present
considered water desalinization as a salt drift mitigation
study (Inter. No. 33 & 35);

(3) Joint Applicants have not in the past nor at present
considered blowdown treatment or water recirculation as a salt
drift mitigation strategy (Inter. No. 37 & 39);

(4) Joint Applicants have not as yet developed a maintenance
program for the PVNGS cooling tower drift eliminators (Inter.
No. 51);

(Footnote continued on next page)
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The short answer to these criticisms in West Valley's supplemental
*

motion is that, as the record now stands,.it has not been established
'

that material information is lacking in the previously prepared

environmental statement or that such a lack would cause a need for

preparation and circulation of a supplemental environmental statement.

It must, at least, be determined that there is significant new

information before the need for a supplemental environmental statement

can arise. Warm Spring Task Force v. Gribble, 621 F.2d 1017,1023-1036

(9th Cir. 1981). Secondly, even if there should be new information, a

supplemental statement need not necessarily be prepared and circulated.

State of California v. Watt, 683 F.2d 1253,1268 (9th Cir.1982); see 40 -

C.F.R. s 1502.9(c). ,The purportedly missing information (set out in

footnote 3) may not need to be included in an environmental statement

and at this time cannot be said to be the basis for compelling the

preparation and circulation of a supplemental environmental statement.

A resolution of the significance of the allegedly missing information '

(Footnote continued from previcus page)

(5) Joint Applicants do not have in their possession
documents concerning why the "F0G" model was chosen to,

describe salt deposition patterns from PVNGS (Inter. No. 22) ,

i

and

(6) Joint Applicant have failed to identify any individuals
with the exception of the cooling tower vendor connected with
the PVNGS project with knowledge of alternative cooling tower
drift elimination systems (Inter. No. 52).

(7) Joint Applicants have failed to conduct an area crop salt
tolerance study before completion of its Environmental
Statement (Inter. No. 52).

.
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and its need to be circulated in a supplemental environmental statcment
*

must await the outcome of a hearing. .

.

II. Intervenor Patricia Lee Hourihan's Motion for Leave to File
Response to West Valley's Motion

Responses to West Valley's February 2,1983 motion from all parties

excepting the NRC Staff were due on February 14, 1983. On F:bruary 23,

1983, Patricia Lee Hourihan submitted a response accompanied by a motion

for leave to file the admittedly late response. The only excuse

furnished by Ms. Hourihan for her tardiness in responding to West

Valley's motion is that her attorney is located in Washington, D.C., and -

Dr. Robert H. Turner,, whose supporting affidavit was believed to be

necessary, is located in California.

The Board has determined to dismiss Ms. Hourihan's response on the

grounds that it is a late, unauthorized filing and there has been no

showing of good cause to justify its acceptance. Accordingly, Ms. '

Hourihan's motion of February 23, 1983 for leave to file a late

response, is denied.

On March 20, 1983, Ms. Hourihan filed a response to Joint

| Applicants' and Staff's Answers to the pleading filed by her on February

| 23, 1983. Thereafter, on April 16, 1983, a " Supplemental Response" was

j filed by Ms. Hourihan. Both of these filings have been disregarded

because under the Commission's Rules of Practice, a reply to another

parties' ansv;r is forbidden except when leave is granted under special

circumstances. 10 C.F.R. 9 2.730(c).

- _- _ _ _ - __ __
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III. ORDER

'

. .

For the foregoing reasons and in ' consideration of the entire record
,

in this matter, it is this lith day of July,1983

ORDERED

West Valley's February 2,1982 Motion For Ruling On Contentions,

For Declaration That NEPA Analysis Is Inadequate And For Continuance of

Proceedings is denied;

West Valley's May 6,1983 Supplemental Motion For Declaration That

NEPA Analysis Is Inadequate And For Continuance of Proceedings is

denied; -

Patricia Lee Ho,urihan's Motion of February 23, 1983 For Leave To

File Response to West Valley's Motion is denied.

FOR THE ATOMIC SAFETY AND
LICENSING BOARD

.

RAf7n . KRobert M. Lazo, Chairman y
ADMINISTRATIVE JUDGE
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