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) Docket Nos. 50-413 OL

In the Matter of ) 50-414 OL
)

DUKE POWER COMPANY, et al.
(ASLBPNo. 81-463-01 OL)

(Catawba Nuclear Station, )
Units 1 and 2) ) June 20, 1983

)

MEMORANDUM AND ORDER
(Ruling on Applicant and Staff Motions for Sanctions)

I. Background

On May 13, 1983, the Licensing Board issued a Memorandum and Order

granting in part Applicants' motion to compel Palmetto Alliance to

answer certain interrogatories concerning Contentions 6, 7, 8,16 and

44, and granting the NRC Staff's Motion to Compel answers to certain

interrogatories concerning Palmetto's Contention 7. The Board found

that " Palmetto's responses to many key questions have been vague, eva-

sive, incomplete or nonexistent," and set a deadline of May 31, 1983 for

Palmetto to furnish responsive answers. We emphasized that, if these

responses were not adequate, we would consider the following sanctions:
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(1) Narrowing a contention to areas where specifics have been -

given.

(2) Rejecting a contention altogether.

Board Order at 4.

Palmetto's responses, along with responses to Applicant and Staff

follow-up interrogatories, were filed on May 27. On June 3, the Staff

filed a " Motion for Sanctions Based on Palmetto Alliance Failure to Make

Discovery on Contentions 7 and 44," asking for dismissal of those two

contentions. On. June 6, Applicants filed a motion for_ sanctions

requesting dismissal of Palmetto's Contentions 6, 7, 8,16 and 44, as

well as CESG's Contention 18 (which is identical to Palmetto's Conten-

tion 44). On June 10, Palmetto and CESG filed a response to Applicants'

and Staff's motions for sanctions asking that the motions be denied.

II. Authority and Standards for Sanctions

Pursuant to 10 CFR 5 2.707, the failure of a party to comply with a

Board discovery order constitutes a default for which a Board "may make

such orders in regard to the failure as are just." In addition, the

Commission has given Licensing Boards guidance on the imposition of

sanctions in its " Statement of Policy on Conduct of Licensing Proceed-

ings," CLI-81-8, 13 NRC 452, 454 (1981):

hume mT | di1
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When a participant fails to meet its obligation, a board
should consider the imposition of sanctions against the
offending party. A spectrum of sanctions from minor to severe
is available to the boards to assist in the management of
proceedings. For example, the boards could warn the offending
party that such conduct will not be tolerated in the future,
refuse to consider a filing by the offending party, deny the
right to cross-examine or present evidence, dismiss one or
more of the party's contentions, impose appropriate sanctions
on counsel for a party, or, in severe cases, dismiss the party
from the proceeding. In selecting a sanction, boards should
consider the relative importance of the unmet obligation, its
potential harm to other parties or the orderly conduct of the,

proceeding, whether its occurrence is an isolated incident or
a part of a pattern of behavior, the importance of the safety
or environmental concerns raised by the party, and all of the
circumstances.

|

The Appeal Board has interpreted the Commission's Policy Statement to

require that a Board consider the factors enumerated above in order to

select an appropriate sanction. Commonwealth Edison Company (Byron

Nuclear Power Station, Units 1 and 2), A1.AB-678, 15 NRC 1400, 1416-1420

(1982). We have considered these factors in imposing the sanctions

which we next discuss. We have concluded that Palmetto, by consistent

refusal or inability to provide responsive answers to basic questions

about the contentions we are now rejecting (in whole or in part),

despite repeated requests and a Board order compelling responses, has

made it virtually impossible for the opposing parties to prepare for

hearing on those contentions. The " unmet obligation" is extremely

important; indeed, it is a prerequisite to a fair hearing. Palmetto's

failures here are not isolated; they are part of a pattern of behavior

exhibited in all of their responses to interrogatories on the conten-

tions in question. The sanctions we impose will not have the effect of

_- _-________________ ________ _
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excluding any important and litigable safety or environmental issue from

the hearing. Finally, we are convinced that the sanction of narrowing

or rejecting contentions is the only appropriate sanction available to

us. No other sanction fits the circumstances.

Contention 6

The Applicants maintain that Palmetto has failed to meet its dis-

covery obligations under Contention 6, which concerns quality assurance.

- They argue that these failures warrant complete dismissal of this con-

:tention or, in the alternative, a narrowing to those areas where Pal-

metto has provided specifics. We agree that this contention must be

narrowed, in the respects and for the reasons that follow.

Contention 6, as revised and admitted by the Board, raises broad

questions about quality assurance at the Catawba facility. It states

that:

Because of systematic deficiencies in plant construction and
company pressure to approve faulty workmanship, no reasonable
assurance exists that the plant can operate without endanger-
ing the health and safety of the public.

'In their initial interrogatories, the Applicants posed numerous

questions to Palmetto designed to elicit basic information about this

contention, particularly the meaning of its terms, the specific evidence

_ _ _
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supporting the broad allegations, and the particular regulations

involved. See Applicants' First Set of Interrogatories dated April 9,

1982, pp. 6-20. All but a few of Palmetto's initial' responses to these

interrogatories lacked specifics -or, in many cases, any answer at all.

See Palmetto's Responses to Applicants' Interrogatories dated April 28,

1982, pp. 7-17. The Board nevertheless ruled that Palmetto would not be

required to provide specific answers until after .it had had a first

opportunity at discovery against the Applicants and the Staff. Follow-

ing rather extensive discovery, Palmetto filed its " Supplemental

Responses" to the Applicants' initial interrogatories. Dissatisfied

with these responses, the Applicants filed a motion to compel. We

granted that motion in major part, directing Palmetto among other things

to provide additional responses with respect to some thirty interroga-

tories on Contention 6. In so doing, we stated that:

Palmetto must now give complete a'nd detailed answer to those
( interrogatories ... or face the p'rospect of sanctions ....

Palmetto must state factual specifics. For example, in
;

| detailing an alleged quality assurance problem, it should
state the nature of the problem, where in the plant it was
found, when it occurred and who was involved. Where regula-
tory violations are alleged, the specific regulation or
criteria must be given.

~

:

\
|
' With specific reference to the interrogatories on Contention 6, we

stated that:
:
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If Palmetto does not provide any significant additional
information in response to these questions, the Board will
entertain a motion to revise Contention 6 to include only the
matters on which Messrs. Hoopingarner and McAfee have infor-
mation and new matters first surfacing at a later date.

One further development bears upon the appropriateness of sanctions

on Contention 6. Palmetto recently moved for a several-month extension

of discovery rights under Contention 6. Our Memorandum and Order of

June 13, 1983 denied the full relief requested, but authorized a more

limited time for Palmetto to take depositions concerning quality assur-

ance in welding. We took that approach largely because the rather

extensive documentation on welding concerns appeared to " raise serious

safety questions." -On the other hand, apart from those welding con-

cerns, Palmetto had not pointed to anything specific to justify its

broader discovery request. Thus the action we are taking now in narrow- .

ing Contention 6 is consistent with that related discovery ruling.

The analysis which leads us to narrow Contention 6 is facilitated

by separated consideration of four areas: (1) the Hoopingarner and

McAfee concerns; (2) the welding concerns; (3) concerns first surfacing

between now and the hearing; and (4) any other presently unspecified

concerns. We are narrowing Contention 6 by retaining areas (1) - (3)

and excluding (4). Our reasons are as follows:

- ._. _ _, __ __ _ _ _ _ _ _ _ ._-
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(1) Messrs. Hoopingarner and McAfee

The Applicants argue that their depositions show a lack of

specific knowledge about matters relevant to Contention 6.

Applicants' Motion, pp. 40-41. We are not presently consid-

ering the weight of the evidence. We assume that these

depositions (which we do not have) brought out the extent of

the personal knowledge of Messrs. Hoopingarner and McAfee

about matters relevant to Contention 6, at least sufficient

for the Applicants to prepare for hearing.

(2) Welding

As described in our June 13 Order, the welding concerns are

reflected in a number of documents, most of which were

attached to Palmetto's motion for extended discovery. Thex

major defect in Palmetto's "Further Supplementary Responses"

on Contention 6 is that they do not provide clear and separate

answers to many questions. See, e.g., Responses 35, 52, 57

and 114.1 That is notably true of the welding concerns,

I We disagree with Palmetto's assertion (Response at p. 12) that its
identification of documents on this question was sufficient to meet
"its obligation for specificity" on these questions. Document ref-
erences may be a sufficient answer to a broad, " dragnet" question.
They are not usually sufficient for more specific questions, such

(ccat'd.)
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where Palmetto refers to them without giving names, places,

dates, etc. Two considerations mitigate this defect, however.

First, both the Applicants (in the "MAC" report) and the Staff '

(see Van Doorn memorandum dated February 1,1983) say that-

they _have already undertaken investigations of these same

concerns. It thus appears that they are already in a position

to address them. Beyond that, details of time, place and

circumstance can be filled in during the upcoming depositions.

(3) New Information

Concerns based on information first becoming available to

Palmetto between May 27, 1983 and the time of hearing that are

within the scope of Contention 6 may be litigated. However,

pursuant to 10 C.F.R. 5 2.740(c)(3), the Board is imposing a

duty on Palmetto to supplement promptly its interrogatory

| responses under Contention 6 to the Applicants and the Staff
!

as to any such new areas of concern under that contention,

| other than welding concerns and concerns of Messrs.
i

Hoopingarner and McAfee.'

|

r (Footnote cont'd.)
as many of those involved here.

. . - . . __ __ _.
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-(4) 0ther Possible Concerns
.)

I
Concerns not encompassed in the preceding three categories are'- '

now excluded from Contention 6,'except upon a showing of over-

riding public interest. As we stated in granting the motion to

compel:
.

;

'Any information that Palmetto does not include in it[s]
answers to these questions and which it knew or reasonably

:- could have known at this point may, upon a timely objection,
be excluded from any later hearing, unless an overriding
public interest requires otherwise.

'
+

The Applicants made available to Palmetto information on a range of
;

quality assurance matters. In fact, the only specificity Palmetto pro-*

vided in-it's responses concerned welding.2 This means that informa-i'

tion already made available to Palmetto-in discovery that might have

otherwise'been relevant to Contention 6 -- hypothetically, a particular

_ quality assurance deficiency in concrete-pouring or cable spreading --

will be excluded upon a timely objection, unless an overriding public

interest requires otherwise.

1

2- Thus we have no occasion to analyze Palmetto's Further Supplemen-
tary Responses on Contention 6, point by point. Apart from weld-
ing, those responses were not merely insufficient; they provided no
information at all.

,

i
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Contention 7

Contention 7 alleges that the Applicants have " consistently failed"

to adhere to required operating and administrative procedures at their

facilities. Both Staff and Applicants have repeatedly sought to elicit

from Palmetto the specific violations of regulations and other incidents

constituting such " consistent failure." Our May 13 Order granted

motions to compel ordering Palmetto to particularize what it means by

this contention. In doing so, we warned Palmetto that it must specify

"[j]ust which regulations the Applicants have consistently failed to

meet.... General references to NRC documents are insufficient." Order

at 8.

The Staff's interrogatories sought "the facts and law upon which

(Palmetto) was relying in formulating its contention." Despite a Board

order directing Palmetto to furnish this information, Palmetto candidly

admits that it " relies entirely on the findings made by the NRC Staff;

|

L with respect to Duke Power's track record"; that it has "no independent

knowledge of the rules and regulations not adhered to except as con--
,

|

! cluded by the NRC Staff" and "no independent knowledge of the NRC
|

| Staff's findings." Palmetto Supplementary Responses at 28-29. This
!

j lack.of independent knowledge of any facts to back up its contention iss

reiterated on page 15 of Palmetto's June 10, 1983 Response to Staff's

! and Applicants' Motions for Sanctions, where Palmetto admits that its

| " efforts to collect independent information on the facts behind the
!

_

'
- - - - . . . .... . . . __ _ . _ _ _ _ _ _ _ _
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violations uncovered by the NRC Staff were largely unsuccessful."

Palmetto's responses to the Applicants' interrogatories are similarly

uninformative. A few examples will serve to illustrate the problem.

In response to Interrogatory 25, we ordered Palmetto to cite which

NRC regulations Applicants have failed to meet. We warned Palmetto that

failure to supply this information could result in rejection of the

contention for failure to make discovery. Palmetto responded as

follows:

Thus, the only specific regulatory violations upon which
Palmetto relies in support of its track record contention are those
documented by the NRC and AEC in their own reports which have been
previously identified. Palmetto believes that these identified
reports of the NRC reflect the time, place, and details of the
incidents of non-compliance. No further information regarding
these incidents is now known to Palmetto Alliance." Palmetto
Supplementary Responses at 12.

The Supplementary Responses to Interrogatories 1, 2, 12, 14, 27,

45, 48, 49, 50 and 52 all disavow independent knowledge of the subject

of'its contention. Despite this Board's admonition that "this is Pal-

metto's contention, not the Staff's" (Order at 8), Palmetto still relies

on responses such as "it is the Staff's findings on these matters which

are significant in establishing Duke's track record." Palmetto Supple-

mentary Responses at 15.

. .. _ _ _ _ _ _
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Palmetto has admitted that it "has disclosed all of the information

it has regarding Contention 7 and has candidly admitted that it has no

further specific information." Response to Motions for Sanctions at 16.

In sum, Palmetto has nothing to back up its charges of mismanagement

except some quotations from NRC Staff reports, the material from which

Contention 7 was fabricated. While such quotations may form an adequate

contention, they are far from an adequate basis for litigation. Pal-

metto's responses to interrogatories on this contention reflect that it

did essentially no work on this contention in discovery.- Basic terms

remain undefined. Palmetto did not even perform the irreducible minimum

task of specifying rule or procedure violations which,.in its view, evi-

dence a lack of management capability. In the present state of the

record, it would be grossly unfair to the Applicants and Staff to

require them to defend further against this contention. Contention 7 is

rejected.

|

Contention 8

Contention 8 maintains that Catawba reactor operators and shift

supervisors lack " sufficient levels of operating experience" with large

pressurized water reactors to operate Catawba safely. It does not

specify what Palmetto considers to be " sufficient" experience. Despite

several requests from Applicants, culminating in the May 13 Board Order

which sent a clear directive to Palmetto to " define terms like 'suffi--~

cient' or face the~ prospect that its contention may be dismissed" (Order

- ._. _ _ _ _ _ _ _ _
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at 3), Palmetto continues'to refuse to commit itself to a specific defi-

nition. It holds'to the position that "it is reasonable to expect the

Applicants, and not the Palmetto Alliance, to articulate a meaningful

definition of nuclear power plant experience and assure the public that

its personnel are qualified." (Palmetto Supplementary Responses at 16.)

In its latest response, Palmetto reveals the reason for its reluctance:

it concedt:s that it does not have sufficient information to specify a1

standard. (Response to Motions for Sanctions at 17.)
/

We have made it clear that we will not force the opposing parties
,

to go to hearing on a contention whose key tenns are undefined. Order

at 3-4. In granting the motion to compel, we stated that: "... in the'
* ;

absence of a clear definition of ' sufficient' -- e.g., two years, three

years -- the opposing parties cannot be expected [to] defend against

this amorphous contention." Id. at 9.
et' -x.

No claim is made here that the Applicants proposed operators do not

c meet existing Commission regulations. Palmetto's legal position is that'

I ~

,there is a " gap" in existing regulations which will preclude the safety

finding required by 10 CFR 50.57(a)(3). Supplementary Responses at 20.

But a position of that sort is not litigable unless its proponent can be
!

I reasonably specific about the size and nature of the " gap." Here, some

reasonably specific definitiun of what is " sufficient" hands-on operat-

ing experience is necessary. Absent such specification, this generic

!
>

/,

''a ,

|
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issue (if it is a serious issue) should be handled in rulemaking. We

therefore grant Applicants' motion to dismiss Palmetto's Contention 8.

Contention 16

Contention 16 addresses the health and safety consequences of thd

storage of spent fuel from other Duke nuclear facilities at Catawba. In

our May 13, 1983 motion, we instructed Palmetto to address each specific

design criterion that it alleges the Applicants have not met, and to

explain specifically why it alleges that these criteria are not being

met. Id. at 10. Palmetto's filing of May 27 is responsive to this

directive.

Applicants' motion argues that Palmetto's response does not meet

the Commission's discovery requirements and that the sanction of dis-

missal is appropriate. We disagree. Applicants find fault with Pal-

metto's " failure to provide specificity to support its contention."

The motion cites as an illustration Palmetto's response to Applicants'

Interrogatory 46, which was not a subject of the Board's order, and

proceeds to argue the merits'of the scenarios Palmetto has presented in

support of its contention.

The above argument does not support the imposition of sanctions for

failure to comply with a Board order. In our May 13 order, Palmetto was

merely requested to respond to Interrogatory 13. It has done so, citing

.
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specific design criteria and setting forth specific scenarios which it

believes show that Applicants have not met these criteria. If Appli-

cants have determined that these concerns are groundless, they may now

move for summary disposition or present their position later. Appli-

cants' motion to dismiss Contention 16 is denied.

Contention 44/CESG 18

Palmetto Contention 44 and CESG 18 are identical technical con-

tentions concerning reactor embrittlement. Both Staff and Applicants

have asked that the Board dismiss Palmetto Contention 44 for failure to

comply with the Board's discovery order. Palmetto has conceded that it

has no independent basis for this contention; that it relies on the

position of CESG. (See e.g., Response to Motions for Sanctions at 23.)

CESG filed answers to Staff's interrogatories on March 21, 1983 which

Palmetto's April 19, 1983 discovery responses adopted as its own.

Nevertheless, Staff has made a motion to dismiss Palmetto's contention
;

i for failure to provide discovery, taking the position that Palmetto must
I

make an independent contribution as to its own contention. Staff Motion

| for Sanctions at 10-11. The interrogatories addressed to Palmetto were

identical to those answered by CESG. Palmetto is free to adopt CESG's-

|
position on this contention without pursuing answers independently.

j Staff has apparently received all the information it needs from CESG.

|' For this reason, Staff's motion is denied.

r

f

1

:

__ _ - , - . _ _ _ _ _ , . _ . . _ _ _ _._- - . _ _ _ _ . - _ _ , _ _ _ . _ . _ , _ . _ . _ , ._



__ - _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _

1
'

.

..
,

'

- 16 -

1

f Applicants are in a different position with regard to this con-

tention. They have not received any responses to their interrogatories

from CESG, while Palmetto's responses merely cross-referenced CESG's

responses to the Staff's interrogatories. Applicants now move to

dismiss both Palmetto Contention 44 and CESG Contention 18.

CESG has failed to respond to interrogatories which were due by the

close of discovery. Applicants chose not to file a motion to compel

responses, but immediately requested the sanction of dismissal of the
,

contention. The Board, uncertain as to the status of matters between

Mr. Riley of CESG and Applicants, contacted Mr. Riley by telephone on

June 14 to determine whether he planned to file the requested responses.

.Mr. Riley informed the Chairman that, because of conflicting obliga-

tions, he had not yet completed his responses, but that he intended to

do so promptly. Mr. Riley comitted to mail his responses to the

parties no later than June 20. We note that since Palmetto has adopted

CESG's position on this contention, any defect found now in Palmetto's

responses may be cured by information furnished by CESG. In these

circumstances, the Applicants' motion to dismiss Contentions 18 and 44

is premature, and it is denied.

The Commission's Policy Statement advises that, "in accordance with

10 CFR 2.715a, intervenors should be consolidated and a lead intervenor

designated who has substantially the same interest that may be affected

by the proceedings and who raises substantially the same questions..."

_ - ___ _ _
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13 NRC at 455. Since Palmetto's and CESG's information about and inter-

ests in this contention are, by Palmetto's own admission, identical, we

are, in the interest of more efficient hearing management, consolidating

the two intervenors with regard to Contention 44, and are designating

CESG as lead intervenor on this contention.

Scheduling

When the Board adopted a hearing schedule in its Prehearing Confer-

ence Order of February 2,1983, it was premised on a May 20, 1983 date

for the close of discovery on Contentions 6, 7, 16, 17 and 44. This has

not turned out to be the casc. Consequently, Applicants have moved for

an extension of time within which to file motions for summary disposi-

tion on certain contentions. The Staff filed a response in support of

the Applicants' position.

In addition to the. delay in the close of discovery, this Order and

our Order of June 13 have impacts on the schedule. Therefore we would

in any event have established tentative new schedule dates on our own
!
' motion. In these circumstances, we are not acting on the Applicants' .

motion. Instead, we are adopting a tentative revised schedule --

retaining the October 4,1983 date for commencement of hearings -- as

follows:

|
|

!

. . - -
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Tentative Schedule

Sumary Disposition Motions on Palmett 3Contentions 16, 27, 44 (CESG 18); CHEC 1-4 ........ July 8

,

Sumary Disposition Motions on DES 11, 17, 19 ..... August 1

Responses to Sumary Disposition Motions on
16, 27, 44 (18) and CMEC 1-4 ...................... August 5

Final Prehearing Conference pursuant to
92.751(a)........................................ August 17-18

Board Rulings on Sumary Disposition Motions on
16, 27, 44 (18) and CMEC 1-4 ...................... August 26

Responses to Sumary Disposition Motions on
DES 11, 17, 19 .................................... August 26

Prefiled Testimony on 6, 44 (18); CMEC 1-4 ........ September 23

L-

Board Rulings on Sumary Disposition Motions on |
DES 11, 17, 19 .................................... September 23

Hearings Commence on 6, 44 (18); CHEC 1-4 ......... October 4

| Prefiled Testimony on 16, 27; DES 11, 17, 19 ...... October 31
..

I

3 We have not included a sumary disposition date for Contention 6
because, as indicated in our Order of June 13, 1983 (p. 8, Note 2),
it does not appear to be answerable to that procedure-

,

|
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The Board will consider the parties' comments on the tentative

schedul'e. Any comments should be served by June 27, 1983.

The Board Chairnen will not be available from June 20 until July

13, 1983. Should any party believe that Board action or guidance is

needed during that time, the matter should be taken up initially with

the Board's law clerk, Carole Kagan,at (301) 492-8343.

FOR THE ATOMIC SAFETY AND LICENSING BOARD

.

=2

Jaql. Kelley, Chairman F'
ADMINISTRATIVE JUDGE

June 20, 1983,

Bethesda, Maryland.
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