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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

'

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

.

In the Matter of )
)

CAROLINA POWER AND LIGHT COMPANY AND )
NORTH CAROLINA EASTERN MUNICIPAL ) Docket Nos. 50-400 OL
POWER AGENCY ) 50-401 OL

(Shearon Harris Nuclear Power Plant,
Units l'and 2) ) May 17, 1983

NRC BRIEF ON QUALIFICATIONS OF WITNESSES PROFFERED,

AS EXPERT IN SECURITY PLANNING, 10 CFR PART 73
p

BACKGROUND

KUDZU, CCNC, CHANGE and Wells Eddleman proffered contentions on'

security planning alleging certain defects. At the time these conten-,

| tions were proffered, no final security plan had been submitted to NRC
}

and the security plan that the applicants had submitted was not dis-
|

'

closed to the public. On July 13, and 14, 1982, the Licensing Board

held a prehearing conference in Raleigh to discuss and consider all of

the contentions proffered by all of the proposed intervenors. At the

prehearing conference intervention regarding security planning was dis-,

cussed. Tr. 39, 73, 76, 122 and 327. The Board recomended the approach

accepted by the Board in Catawba, 1/ which paralleled the Appeal Board

approach in Diablo cited infra. This was confirmed in the Board's order

| of September 22, 1982 at page 12 of the slip opinion.

-1/ Duke Power Company, E & A (Catawba Nuclear Station, Units 1 and
2) operating license proceeding.
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A second prehearing conference was held in Raleigh, N.C. on

February h,1983 to discuss discovery and security planning. The ' -

discussion there upon security planning is set forth on transcript pages

503-521 and reflected upon page 9 of the Board's Order of March 10,

1983. At the February 24, 1983 prehearing conference, KUDZU, CCNC and

Mr. Eddleman were represented by Debora Greenblatt, an attorney,

in-so-far as security planning matters were at issue.

It was agreed among the Board and parties at the February 24

; prehearing conference, that Mrs. Greenblatt would proffer witnesses,
'

setting forth their alleged expertise and delineating the specific
I areas in which they were being offered as experts on security planning.

Pursuant to this agreement Ernest Tabata, William A. Brady, III,

Charles David Crockett and Bobby J. Tuggle were deposed by the
,

Applicants and' staff on Monday, April 18, 1983 in

Fayetteville N.C. 2/ John Richard Maples, James D. MacKie, Earl Roy-

Bleacher and Lowell W. Stevens were deposed by the Applicants and staff

on Monday, April 18, 1983 in Raleigh, N.C. We will address the
|

qualifications of each of the proffered witnesses below.
i

|

-2/ We will reference those depositions with the last name of the
deponee followed by the page number, i.e. (Tabata 5). We are,

serving upon each Board member a copy of the deposition of eachi
'

person proffered by Mrs. Greenblatt. Messrs. Brady, Crockett, and
; .Tabata were withdraw as prospective experts by Mrs. Greeablatt on

Monday, April 25,1983(Stevens4).

4

4
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THE WITNESSES QUALIFICATIONS

BobbyJ.hggle 8

It is the staff's opinion that Mr. Tuggle has demonstrated

sufficient experience and knowledge to qualify as an expert in the area

of communications. We have no objection to Mr. Tuggle reviewing those

j parts of the Harris Security Plan and Guard Training Plan which relate

to communications to detemine whether they comply with the requirements

of 10 CFR Q 73.55(f) and 73.55(g)(1) and (3). It is clear from his

deposition (Tuggle 2-8,12), that he is familiar with NRC's regulatory

requirements and has experience in using the communications equipment

which 10 CFR Part 73 requires, i.e., radio, telephone, and microwave, in

servicing the equipment, and in logging communications traffic.

John R. Maples

During his voir dire Mr. Carrow, representing the Applicant, asked

Mr. Maples "in which area do you feel qualified to review a commercial

| nuclear power plant's security plan?" (Maples 67). Mr. Maples replied:
'

" Physical intrusion detection system, the records review, the guard

training, and transportation" (Maples 68). Based upon the voir dire

and exhibits 1 and 2 thereof, the staff hereby stipulates that Mr. Maples

! has training and experience which qualifies him as an expert to review

the below listed aspects of the Harris Security Plan and Guard Training

Plan to determine their conformance to 10 CFR Part 73:
!

!

(1) Guard training to repel an intruding force, including
training in the use of weapons and training in responseI

actions

- -_-. - - _ _
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(2) lant-external physical intrusion systems, including the fence
nd gate J.

(3) The records required to be made physically and manually by
guards.

As was true of all of the persons proffered as security experts Mr.

Maples has almost no knowledge of how a nuclear power plant is designed

or how it works (Maples 30). Concomitantly he does not understand the

threat that the security plan is designed to prevent, i.e , radiological

| sabotage (Maples 62). Mr. Maples assumes that vital areas \contain
\

vital materials. However,notunderstandinganuclearpowekplant,heis
\

unable to identify any vital area or any vital system (Maples \85). Also,

he has not designed or participated in designing a security system for

an industrial a comercial facility. (Maples 7, 58). The voir dire

clearly demonstrates that Mr. Maples is not qualified for an over all

analysis of a complex integrated security plan such as will be utilized

at Harris - nor does he claim such expertise (Maples 68).

However, Mr. Maples military background with experience doing guard

duty at a nuclear weapons storage facility (Maples 6 ff.) and his

training and experience with weapons (Maples 32, 75), intrusion

detection systems (Maples 13,19,20,77) and his training to repel

intruders (Maples 19, 78) provides him with knowledge and experience to

review those parts of the Security Plan and the Guard Training Plan

which concern use of weapons, guard training to repel intrusion and

physical intrusion detection systems, to determine if they conform to

the NRC Regulations set forth in 10 CFR Part 73.

- - . - - _ . - - _ _ _ _ .-- -
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Although the voir dire is not completely clear (Maples 77) we also

conclude at the records manually required to be made at a nuclear ,
,,

weapons storage facility are not dissimilar to those records which guards

at a nuclear power plant would make - basically entries of events

chronologically in various log books. We conclude that Mr. Maples is

qualified to review those aspects of the security plan which deal with

records to be made by guards to determine compliance with 10 CFR

% 73.70 and 73.71.

James Mackie

Mr. Mackie's position seems to be in some doubt. Depositions

commenced in Raleigh at 9:30 am Monday April 25, in the order requested

by Mrs. Greenblatt. Mr. Maples was first, followed by Mr. MacKie. By

common consent, Staff Counsel went first followed by the Applicants, with

Mrs. Greenblatt making such re-direct as she saw fit at the completion of
I

Staff voir dire and at the conclusion of Mr. Carrow's voir dire. At about

| 2 pm Staff concluded its voir dire of Mr. MacKie and there and then for
|

| the first time, Mrs. Greenblatt announced that Mr. MacKie was leaving

(MacKie 78-84) and he left prior to Applicants even starting their voir
- dire. Certainly, if Mrs. Greeblatt had informed the parties at 9:30 am

1

(or prior) that Mr. MacKie had to take a 3:25 pm airplane to Washington,

he would have been deposed first instead of Mr. Maples. It seems, at
I

this point, that Mr. MacKie has withdrawn himself as a prospective
|

witness. However, as the staff has concluded its voir dire of Mr. MacKie,

it is appropriate to express our views as to his qualifications.

i

I

'
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Mr. MacKie's military background, as it relates to the deposition,

hasbeengrincipallyinsecurityatdefenseattacheoffices(DAO)in . . ,

U.S. Embassies (MacKie 21). There his principal duties lay in protecting

classified papers (MacKie 14,32,43,44,45) as is also true of his

present position (MacXie 7). This consists of seeing that classified

material is properly checked out, checked in, maintained, and accounted

for. The security systems in the embassies consisted of alumir.um and steel

bar fences with gates in front of the DA0 and an alarm in the ceiling of the

vault used for storage of papers. (MacKie 22) The embassies themselves,

had their own security system and a three person marine guard detail on

duty at all times (MacKie 25). Lexon, a plastic which protects against

low velocity bullets was also used. Mr. Mackie also checked cars and

homes of DA0 personnel for security purposes. There was no dedicated

guard at the DA0 gate (MacKie 32). Mr. MacKie showed a lack of under-

standing of intrusion detection systems (MacKie 54, 55) and had had only

a four hour army taught course in such systems (MacKie 57) in 1971. He

has not had experience in designing a security system for a large indus-

trial facility (MacKie 64). He does not know how a nuclear power plant

is designed or works (MacKie 65,75,77). He does not know what radiolo-

! gical sabotage is (MacKie 72).
!

|

| An overall view of the staff's voir dire of Mr. MacKie clearly
!

I discloses that he has no background or experience in planning, designing

or implementing a complex integrated security system such as will be'

used at Harris. He is undoubtedly an expert in the care and p.eserva-

tion of classified documents, an expertise not here at issue. It is our

'
i
r
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view that Mr. MacKie does not possess expertise which would allow him to

review thj applicant's security plans for conformity with 10 CFR Part 73. . . .

Earl Roy Bleacher

Mr. Bleacher does not have a background in security (Bleacher 24),

security plan designing (Bleacher 5), electronics or communications

(Bleacher 25) and does not know how a nuclear power plant operates

(Bleacher 28) or what the threat (radiological sabotage) is (Bleacher

30). Mr. Bleacher's military career included being a member of the

special forces. After leaving the military, he worked on a report of

the MILES program for Management Group, Inc. a sbbcontractor of Sandia |
Corporation. E MILES is an acronym for Multiple Integrated Laser )
Engagement System. In MILES persons wear an electronic harness that

records " hits" by a laser attached to a gun. Thus guards may " fire" at
j

another person and record the accuracy of the fire without injury to

any one. It is a guard training device to assist in training guard to
j

l repel an intruding force. Mr. Bleacher's career in the army and his

experience with MILES qualifies him as an expert in guard functions in

| repelling an intrusion. We feel he is qualified to review the Security

Plan and Guard Training Plan in so far as they deal with use of weapons and

repelling an intrusion to determine if they conform to NRC regulations.

|

| -3/ See Tactical Improvement Package, NUREG/CR 2400 (Sandia) which
| describes the MILES program.
!
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Lowell Wesley Stevens

Mr. hevens, like Mr. Bleacher, has a military background including '-

working in Special Forces on the Blue Light project which is a counter

terrorismproject(Stevens23and46). Mr. Stevens also worked on the

MILES program (Stevens 9) which he describes as a guard training program

(Stevens6). When asked by Applicants about expertise, Mr. Stevens-

claimed that his primary expertise lies in training guards (Stevens 53)

and-in this we concur. Like the other proffered witnesses, Mr. Stevens

-knows almost nothing about a nuclear power plant, either its design or

operation (Stevens 31). In our view, Mr. Stevens military background and

experience, qualify him to review guard training for the Harris facility

to repel an intruding force.

GENERAL ASSESSMENT, SUMMARY AND RECOMENDATIONS
,

The Appeal Board in Pacific Gas and Electric Company (Diablo Canyon
d

| Nuclear Power Plant, Units 1 and 2) ALAB-410, 5 NRC 1398 (1977)
!

considered disclosing security plans to intervenors. There the Appeal

Board held that the sponsor of the witness must demonstrate that the

witness possesses the technical competence to evaluate the plan (5 NRC

1405). The Appeal Board went on to say:

"c. The plan, or any portion thereof, is to be released solely to
individuals qualified to review it. It is to be made available to
the intervenor's attorney olus any experts it selects who are so
qualified. Only those portions of a plan which relate to the
expert's area of expertise need be shown that expert. If a
proposed expert's qualifications are challenged, the intervenor
must prove that the expert is qualified to evaluate each section of
the plan which is to be reviewed by him or her." 5 NRC 1404

- - - _ . - . -_. - - , .- . _ _ . - - - _ _
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Having the benefit of ALAB-410 before it, the Licensing Board issued a

decisionhawitnessprofferedintheDiablolicensingproceeding. 8

The Licensing Board found that the witness' academic training provided no

security planning expertise; that the witness had no experience to

qualify him as an expert; that the witness was a well informed layman

with a general knowledge of reactor plant layout and operation. They

found that familiarity with reactor plant systems and layout to be

necessary as an ingredient in qualifications. 8 NRC 567, 573 (1978).

l The Appeal Board affirmed in ALAB-514, 8 NRC 697 (1978). Taking the

| foregoing as the legal parameters for qualification of an expert, several

matters become quite clear.

|
,

Not one single person proffered by the intervenors in Harris has

! anything more than the vaguest idea of the design, layout, or operation
:
I of a nuclear power plant. Not one single proffered witness understands

the threat that the security plans required by 10 CFR Part 73 are designed

to protect against, i.e., radiological sabotage. The Licensing Board's

comment in 8 NRC 573 that familiarity with reactor plant systems is

necessary is intrinsically appealing and weights strongly against all,

1

of the proffered witnesses. Their total lack of knowledge of a nuclear

power plant's design and operation clearly makes them incompetent to

review an integrated complex security plan as is mandated by 10 CFR
1

Part 73.

| However, we feel that the Appeal Board's language in 5 NRC 1404,

quoted above, provides the basis to parse 10 CFR part 73 into coherent

|
|

|

. . . . .. . . _ _ _ _ _ _ _ _
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segments and then to review the voir dire of each proffered witness to

determinehf he has qualifications to be an expert in a particular part ' -

of the the security planning. We have done this and concluded that

Mr. Tuggle should be recognized as an exoert in communications; Messrs.

Maples, Stevens and Bleacher as experts in guard training to repell

intruders and in the use of weapons; and, Mr. Maples in intrusion detec-

tion devices external to the Harris buildings and in records required

manually to be kept by guards. .

The staff recommends that those parts of the Security Plan and

Guard Training Plan which relate to the expertise of Messrs. Tuggle,

Maples, Stevens and Bleacher as set forth above be made available to them

for their review of the plans and their conformance to 10 CFR Part 73.

We further recommend that in regard to guard training the intervenors be

required to designate only one of the experts to review the plan. The<

! principles of 10 CFR S 2.743(c) apply here. There the Boards are
|
| required to exclude repetitious and cumulative evidence. Here, since

Messrs. Maples, Stevens and Bleacher, in our view, are all qualified in

guard training to repel an intrusion, it would be repetitious and

cumulative for all three of them each to review those parts of the

Security Plan and Guard Training Plan that relate to their expertise.

Limiting the intervenors to one expert would be in accord with the

#

z w
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Comission's Statement of Policy on Conduct of Licensing Proceedings

!

46 Fed.Rp.28533,May27,1981, which encourages combining testimony, . . .

consolidating issues, and expediting the hearing process.

,

Charles A. Barth
Counsel for NRC Staff

t

Dated at Bethesda, Maryland
this 17th day of May, 1983

;

;

i

!
,
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COPJilSSION

'
BEFORE THE ATOMIC SAFETY AND LICENSING BOARD -

In the Matter of 1

CAROLINA POWER AND LIGHT COMPANY AND Docket Nos. 50-400 OL
NORTH CAROLINA EASTERN MUNICIPAL ) 50-401 OL
POWEP AGENCY

(Shearon Harris Nuclear Power Plant, )
Units 1and2) )
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CERTIFICATE OF SERVICE

I hereby certify that copies of "NRC BRIEF ON QUALIFICATIONS OF WITNESSES
PROFFERED AS EXPERT IN SECURITY PLANNING, 10 CFR PART 73" in the above-
captioned proceeding have been serve.d on the following by deposit'in the
United States mail, first class, or, as indicated by an asterisk, through
deposit in the Nuclear Regulatory Commission's internal mail system, this
17th day of May, 1983:

James L. Kelley, Chairman * Mr. Travis Payne, Esq.
Administrative Judge 723 W. Johnson St.
Atomic Safety and-Licensing Board P.O. Box 12643
U.S. Nuclear Regulatory Comission Raleigh, NC 27605

-Washington, DC 20555
Daniel F. Read, President

Mr. Glenn 0. Bright * CHANGE
Administrative Judge P.O. Box 524
Atomic Safety and Licensing Board Chapel Hill, NC 27514
U.S. Nuclear Regulatory Commission
Washington, DC 20555 Daniel F. Read

100-B Stinson St.
Dr. James H. Carpenter * Chapel Hill, NC 27514
Administrative Judge
Atomic Safety and Licensing Board Patricia T. Newman, Co-Coordinator
U.S. Nuclear Regulatory Commission . Slater E. Newman, Co-Coordinator
Washington, DC 20555 Citizens Against Nuclear Power

2309 Weyricuth Ct.
George Jackson, Secretary Raleigh, NC 27612
Environmental Law Project
School of Law, 064-A Richard D. Wilson, M.D.
University of North Carolina 729 Hunter St.
Chapel Hill, NC 27514 Apex, NC 27502
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Wells Eddleman Deborah Greenblatt, Esq.
718-A Iredell Street 1634 Crest Road
Durham,NCf7701 Raleigh, NC 27606

.,

John Runkle, Executive Coordinator Richard E. ilones, Esq.
Conservation Counsel of North Carolina Associate General Counsel
307 Granville Rd. Carolina Power & Light Company
Chapel Hill, NC 27514 P.O. Box 1551

Raleigh, NC 27602
George F. Trowbridge, Esq.
Thomas A. Baxter, Esq. Atomic Safety and Licensing Board
John H. O'Neill, Jr. , Esq. Panel *
Shaw, Pittman, Potts & Trcwbridge U.S. Nuclear Regulatory Comission
1800 M Street, N.W. Washington, DC 20555
Washington, DC 20036

- Docketing and Service Section*
Dr. Phyllis Lotchin Office of the Secretary
108 Bridle Run U.S. Nuclear Regulatory Comission
Chapel Hill, NC 27514 Washington, DC 20555

Atomic Safety and Licensing Appeal Ruthanne G. Miller, Esq.
Board Panel * Atomic Safety and Licensing Board

U.S. Nuclear Regulatory Comission U.S. Nuclear Regulatory Commission
Washington, DC 20555 Washington, DC 20555*

Bradley W. Jones, Esq. Karen E. Long, Esq.
Regional Counsel Staff Attorney
USNRC, Region II Public Staff - NCUC
101 Marietta St., NW P.O. Box 991
Suite 2900 Raleigh, NC 27502
Atlanta, GA 30303 _
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Charles A. Barth
Counsel for NRC Staff
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