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MEMORANDUM AND ORDER CONFIRMING RULING ON
SANCTIONS FOR INTERVENORS' REFUSAL TO COMPLY WITH
ORDER TO PARTICIPATE IN PREHEARING EXAMINATIONS

The purpose of this order is to confirm this Board's rulings on the
record on November 23, 1982 and November 30, 1982 (Tr. 14,746-48;
14,753), finding intervenors Suffoik County (the County), the Shoreham
Opponents Coalition (SOC) and the North Shore Committee Against Nuclear
and Thermal Pollution (NSC) to be in default of our "Memorandum and
Order Ruling on Licensing Board Authority to Direct that I[nitial
Examination of the Pre-filed Testimony be Conducted by Means of
Prehearing Examinations", LBP-82-107, 16 NRC ___ (November 13, 1982),

and to state our reasons for concluding that dismissal of "Intervenors'
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have read the portions of these examinations moved into evidence.
Instead, use of thece prehearing examinations would have allowed the
parties to conduct thorough cross-examination on the pre-filed
testimony, and would have enabled both the Board and the parties to
conduct much better focused follow-up questioning at the hearing before
the Board on tne specific matters in controversy. Therefore, use of
this procedure would have given the parties the opportunity to compile a
comparable record utilizing many fewer days of hearing time before the

Board.

At the time we proposed that the parties use prehearing
examinations for their initial cross-examination on Phase [ Emergency
Planning issues, tnis Board indicated its belief that it possessed the
authority to direct that such examinations be held. Tr. 12,564.
dowever , after the County questioned our authority in this regard, we
believed i' appropriate to allow the parties an opportunity to file
legal briefs on this issue to see if their interpretatirnc of applicable
statutes, requlations and precedents might establish otherwise.

Tr. 12,566; 15,585-86.

During the perioa prior to the issuance of our November 19, 1982
order, beginning on November 2, 1982, the ::ard's purposes and plans for
implementing this proposal were the subject of numerous on the ecord
discussions with the parties. See, e.g. Tr. 12,563-568; 12,576-80;
13,279-85; 13,368-372; 13,375-80; 13,420-21; 14,029-3); 14,679-88;
14,538-42; 14,593-96; 14,691-93. Furthermore, while lead intervenor
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probable consequence of any intentional default, our November 19 order

included the following provision:

I[. Any party which chooses to default on the obligations
imposed by this order and to not take part in the
prehearing examinations will be deemed to have . .~°
its right to conduct cross-examination. Similariy,
as the Board intends that the prehearing examinations
serve as the principal forum for cross-examination,
redirect and recross on these contenticns, any party
which does not pursue its obligations in good faith
may be held to have waived its right to ask follow-up
questions before the Board. Any party which refuses to
produce any of its witnesses for the prehearing
examinations will be deemea to have abandoned it~ right to
present the subject witness and tec<timony. Depending on
the extent of any default, the total result ccult be an
effective abandonmen® of the issue in controversy.

16 NRC . (Slip Op. at 27-28).

A conference of counsel was held on Long Island on November 23,
1982 to answer any requests for clarification and to discuss
implementation of the Board's November 19 order. Counsel for both the
county and SOC indicated that their client: would not participate in the
prehearing examinations which the Board hud ordered; this included
refusals to make their witnesses available and to conduct
cross-examination of LILCO and NRC Staff witnesses. Tr. 14,725-31;
14,738-39. We therefore found SOC and the County to be in default of
our November ]9 order and directed that those of "Intervenors'
Consolidated Phase | Emergency Planning Contentions" admitted by our
July 20, 1982 Prenhearing Conference Order (unpublished) and September 7,

1982 Supplemental Prehearing Conference Order, LBP-82-75, 16 NRC __,



and not otherwise settled between the parties (Tr. 14,717-19), be
dismissed as to those two parties. Tr. 14,746-748.

Counsel for NSC was unable to attend this conference of counsel,
put indicated in a letter to the ",ard dated November 24, 1982, that NSC
also would not participate in the prehearing examinations ordered by the
Board. We therefore ordered that "Intervenors' Consolidated Phase I
Emergency Planning Contentions" be dismissed as to NSC as well.

Tr. 14,753.

II. Appropriate Sanctions for a Default

A licensing board is not expected to sit idly by when parties
refuse to comply with its orders. Pursuant to 10 C.F.R. § 2.718, a
licensinc “sard has the power and the duty tc¢ maintain order, to take
appropriate action to avoid delay and to requlate the course of the
hearirg and the conduct of the participants. Furthermore, pursuant to
10 C.F.R. § 2.707, the refusal of a party to comply with a Board order
relating to its appearance at a proceeding constitutes a default for
which a licensing board "may make such orders in regard to the failure

as are just".

The nowers of a licensing board to maintain order and regulate the

course of a proceeding were given further explication by the Commission



ment
the offending

Ny o
proceed

Conduct of Licensing Pr

8]

3 ¢
4

the DO3

eedin

e

’

ct wil

in the {J[uro‘ re

party, deny

o er a fi111ing

o

0 Cross-examine or

dismiss one

appropriate
ases, dismnis

3 ¢ 4{nA e
1gation, &

orader ly

Jry 1S
k‘._:rr'-‘ ‘;f
ronmental
mstances
nitiqat

+ ¢

behavior,
concerns
5. Boards

e the harm caused

ns on counsel for
party from the proce
should consider
potential fo
conduct of the proce
isolated incident or
"WD‘J'- 0. an\,.._;

~f
raised

e U
1

1

an

the

shou]

in

severe

le F e

L~

R




whether the
pattern _’\‘6’ penavior

ironmental

mst ant

wnicn

)ceeding and

ised upon t imates for

Dl ann 17’”‘4!

¢ nree
whatl sSand

P




the parties at the







*ribed in our November

iCh would have been

'D)Vg
and InCisive
’,.”9 TJn?._?n'y‘

ful in making their

18w the answers

had the chance to better

mn ISssues.

“hecked wou pon




OWw Intervenors

with

‘4.;8‘:17‘“1’ Qf‘,'ﬁar"

" Pme /j

» th
r n




] in thic
'
iefau

Iinterven

orehear i
in rene
any §

the
JY -

ovide the

hich thev would
ime whic

)| ~ r\:
nlanninc
~AONC A 3
emerqe Ly

n November




the Board

redirect examinati

he Phase [ Emergency "lanning Contentions. These time estimates,

1

ited to D or "any future pub hearings before the

were t

with

)ns had 104 3 on s compliance with




presented

rement




ile the procedural po

rably more developed

little more than tnat

‘ntervenors’ part

tinnc
L1ons,
and requests rurthermore,

> expert w 1esses numo er

ervenors indi




oc eedinag
,’_ .’4 '4

ntr

nave r wf‘,"-.w!,

v‘{] i g y":
appropr

circumstances. re aware that

W ¢

taff appear to have not

these issues. We observe, however, 2ach of the Phase

the

CO's ability

tion of an




- 19 -

This includes the attempt to tailor the choice of sanctions to mitigate
the harm caused by a party's failure to fulfiil its obligations and to

bring about improved future compliance.

As we have already recited at length the nature of intervenors'
refusal to comply with our November 19, 1982 order and the serious
challenge to this Board's ability to regulate the course of this
proceeding which their default represented, we will not discuss those

matters again here.

We wish to note, however, that our purpose in setting forth
potential sanctions in our November 19 order was wholly remedial. In
view of the intervenors' stated intention to default from participation
in any Board ordered examinations, we had hoped and intended that the
threal of sanctions such as these might have induced intervenors to
comply with our order. In light of intervenors' previous default in not
providing their cross-examination time estimates wnen first ordered by
the Board, we believed it appropriate to warn intervenors, in accordance
with the gquidance on sanctions set forth in the Commission's Policy
Statement, 13 NRC 1t 454, that such conduct would not be tolerated in

the future.

Futhermore, in drafting the sanctions which we warned would be
imposed for default of our November 19 order, we attempted to fashion

sanctions which would not only tend to induce compliance with our order,
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it did not like. There are appropriate ways o
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