


the petitions for intervention of these two ornanizations should be
granted, CSE and QASES are admitted as parties. We will refer to them
collectively as "the Intervenors."

A third organization, Older Americans for Elderly Richts (“0AER"),
also petitioned for leave to intervene. However, the areas .f interest
indicated in their petition were too vague to qualify as contentions.
Although reminded in our notice of the prehearing conference of their
ric*t to file further contentions, they chose not to do so. They were
represented at the prehearing conference by Mr. Jack Smith, their Direc-
tor, who indicated that OAER was nc longer interested in participating
as a party in this case. Tr. 14. The Chairman informed M»., Smith that,
urder the circumstances, he could choose to withdraw the OAER petition,
or the Board would deny it. Mr. Smith indicated his prefer:nce for a
Board denial. Tr. 16. The DAER petition is denied.

Admitted Contentions. The parties have stipulated that a list of

nine contentions -- set forth in Appendix A to their jcint "Stipulation
of Issue and Contentions" of October 2, 131 - "should be admitted for
consideration as matters in controversy." Our independent review of
these proposed contentions leads us to agree that these contentions
should be admitted. Their admission is, of course, without prejudice to
the possibility that one or more of them may later prove to be fit
candidates for summary disposition under 10 CFR 2.749.

Disputed Contentions. The Intervenors propose three additional

contentions which the Applicant and the Staff oppose. Each contention

and our ruling on its admissibility are set forth below.



Conteution 2: The Licensees have nc- considered in suf-
ficient detail the possible aiternatives to the proposed . ransicn
of spent fuel storage capacity. Specificai’w, Licensees have not
considered preferable alternatives for managing th: spent fuel
during the remainder of the operating license for :'he Quad Cities
Nuclear Statior, name'y, the possibilities of:

a. shutting down the Quad Cities Nuclear Station once
the racks presently installed in spent fuel pools are full,

or

b. reducing electrical output from th2 Quad Cities

Nuclear Station in conjunction with either energy conservation

and pricing alternatives which would reduce demand or increas-

ing the use of underutilized fossil fuel plants to meet cur-
rent demand.

Ruling. This Board is not responsible f-v -onsidering broad energy
alternatives in the abstr ct. Our job is to apply the T~mmission's
rules and federal statutes applicable to the comparatively narrow propo-
sition before us -- whether the Applicant should be allowed to expand
the capacity of the upent fuel pool at the Quad Cities f:~ility.

In that context, any responsibility of ours to explore the alterna-
tives outlined in this contention must flow from the Nati-nal Environ-
mental Policy Act ("NEPA") and implementinc Commission regulations
(10 CFR Part 51) which do require corsideration of reasorably available
alternatives through the vehicle of an environmental impact state-
ment.l/ However, that requirement is only triggered where the
action proposed will constitute a "major Commission action significantly

affecting the quality of the human environment." 10 CFR 51.5(a)(11).

1/ The Atomic Energy Act contains no comparable “"consideration of
alternatives" requirement.




In a number of recent cases, intervenors have arsued that proposed
expansions of particul.r spent fuel psols would have a "significant
effect" on the environment, thus requiring an envircnmental impact

statemeni. See, e.g., Public Service Elcctric and Gas Co. (5 lem

Nuclear Generating Station), ALAB-657 (1921); Consumers Power Co. (Big

Rock Point), ALAG-636 (1981), Portland General Electric Co. (Trojan

Nuclear Plant), 9 NRC 263 (1979); Northern States Power Co. (Prairie

[sland Nuclear Generation Plant), 7 NRC 41 (1978).3/ In none of
these cases was the reguisite effect on the environment shown to exist.

Nevertheless, the Appeal Board made it clear in Big Rock Point that,

unless and until some generic determination can be made, these deter-
minations must be made on a case-by-case basis. ALAB-636, slip op., p.
36, note 35.

In the present case, however, we do not have an explicit allegation
of significant impact on the environment, let alore a substantial record
showing of impact. In addition, we do not yet have the Staff's environ-
mental analysis; Staff counsel stated that ar environmental impact
appraisal (EIA) will be przpared, but it apparently will not be availa-

ble for some months. Tr. 29. In these circumstances, Big Rock Point

provides explicit direction that the Roard should:

awaii the preparation of the staff's environmental analysis ... It
is unwise, if not improper, to decide without the record support
provided by the staff's environmental review, whether a given
action significantly affects the environment. la., pp. 35-36.

2/  We ask the Staff to make copies of thesea decisions available to the
Intervenors.




Accordingly, we are 4eferring our ruling on proposed Contention 2
until after the Staff's EIA is available. At that time, if the
Interverors wish to pursue this contentior (or perhips a contention
revised in light of the EIA), we will hear further argument and issue
any necessary rulings.

Contention 7: The Lice:-ees should be reguwired to submit
cost evaluations for handling, transportation and storage of the
additional fuel which will be stored in the proposed racks for the
remainder of the operating licenses for the Quad Cities Nuclear
Station.

Ruling. This contention is disallewed. The financial qualifiza-
tions of an applicant fcr a reactor construction permit are subject to
scrutiny. See 10 CFR Part 50, Appendix C. However, no comparable

requirement applies to an applicant for an amendment of the kind sought

here. Consumers Power Co. (Big Rock Point Nuclear Plant) 11 NRC 117,

127 (1980).

This contention might possibly be viewed as something other than a
"financial qualifications" contention. Thus, the costs nf the proposed
modifications might become relevant if we eventually beccme ‘avolved in
a comparison of alternatives. However, as explained above, that would
only happen upon a determination of significant environmental impact.
Should such a determination be made following receipt of the Staff's
EIA, contentions based upon it should be drafted on the basis of the
record as then developed.

At th. prehearing conference, the Interfvenors sought to link this
contention with "substantial hidden subsidies to the nuclear power
industry" and with the availability of other storage cechniques, such as

a new storage pool, dry caisson storage, or air-cooled storage racks.



fr. 35-38. In the first place, the contention as drafted would have to
be stretched ronsiderably 1o reach these topics. Even assumina that
could be done, .ome health or safety relationship between these topics
ana e proposed =odification would have to be established.

We fail tr see how this could be done with: respect to the "hidden
subsidies" question. The costs and policy soundness of such things as
the Price -"ndersan Act, decommissioning, and federal energy research
programs are for the Congress, the Commission and State public utility
commnissions, not this Licensing Board.

45 to the other proposed forms of storaje. their availability could
secome relevant in this case should it appear that the Applicant's
reracking proposal is not acceptably safe. But if the requisite safety
showing is made, an applicant is free to choose among acceptable alter-
native approaches.

Contention 12: The proposed .acks, as well as the Quad

Cities Nuclear S*2*icn, are not adequately designed to withstand

earthquakes be: @ Safe Shutiown Earthguake (SSE) and the

Operating Rasi nquake (OBE) which were estabished for the Quad

Cities Nuclear Staticn are no longer appropriate in light of new

information about possible earthquakes in the Quad Cities Area.

Some eacthquake scientists at the St. Louis University anud the

Midwest Research Institute feel that the Mississippi Valley is ripe

fer a meior earthquake.

Ruling. This ~sntention is dis2ilowed. The NRC rule governing
contentions, 10 CFR 2.714(h), requires that a petition include "... the
bases for each co» ention set forth with reasonable specificity."
“Bases“ does not mean evidentiary pro.f, which is produced at the

hearing. But v does contemplate a clear articulatiun of the theory of

~ the conteetion, sufficient that the Applicant can make an intellegent

response,




Earthquakes do not occur just anywhere; they occur only on active
faults. It would probably be suffisient, for example, if a contention
stated that the pr~viously established safe shutdown earthquake for Quad
Cities was inadequate because new information would show that an earth-
quake of greater magnitude was now expected on a particular fault. Or a
somewhat more general formulation might suffice, But this contention
gerely refers, without any specificity, to "new information about pos-
si.le earthquakes in the Quad Cities Area." That is not sufficiently
specific.

Discovery. The various discovery technigues (see 10 CFR 2.740) are

now available tc the parties. Discovery shall be limited at this time,

as the rule provides, to those contentions that have been admitted by
the Board -- i.e., the Appendix A contentions of the joint stipu‘ation.
Tha Board encourages the parties to engage in informal discovery, to
show some restraint in the number of iaterrogatories, to . rego
hypertechnical objections to discovery, and to attempt to neqotiate and
resolve differences “efore bringing them to the Board.

Further Actions. It is no: now possible to schedule any future

actions. The Applicant has not completed its application and until that
is done the Staff cannot complete its safety evaluation and EIA. When
those documents are complete and served on the parties, it will be time
to consider dates for closing discovery and beginning a hearing. In the

meantime, should any party believe that some action by _he Board is




racessary, they are, of course, free to file an appropriate motion.

The davice of a telephone co ference is also wailable.

Dated at Bethesda, Maryland
this 27th day of October, 1981
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