INTRODUCTION

Objection #1: The Board erred in finding that "FPL refused
RRD's request for PURPA rights and contested its clain
before FERC" (Mem. 2, 12).

RRD has asserted no claim before FERC. On March 13,
1981, RRD filed with FERC formal notice of its qualifying status.
The purpose of that required notice, according to PERC, is to
facilitate the agency's environmental moniteoring of qualifying
facilities. See 45 Ped. Reg. at 1797 Gﬁarcb 20, 1980)@
Thereafter, on May 6, 1981, PPL petitioned FERC to declare that
RRD is not a qualifying facility, and that "claim" by FPL is now
pending before FERC (Docket No. QF-81-19-001). RRD contends
before FERC that FPL's Petition for a Declaratory Order should be
dismissed because the agency lacks authority to determine RRD's
aalifying status in circumstances where RRD did not request such

a determination.

CONSIDERATION QP FACTORS
GOVERNING LATE INTERVENTION

Objection #2: The Board err=d in stating that "RRD's apparent
reason for believing that its FERC remedy is incomplete
is its concern that a settlement agreement entered into
between Staff, the United States Justice Department and
FPL will adversely affect its PURPA rights" (Mem. 35,

13).

S

The FERC remedy mentioned by the Boawrd is incomplete for

21 | h
several reasons: //i
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U.S.C.) §2239(a)." Suscuehanna Valley, supra, 619 F.<d at 2138;

see Liesen, supra, 636 F.2d at 95.

Obvection #3: The Board erred in concluding "that RRD can
seek complete relief for all its grievances from
FERZ" (Mem. 6, ¥3); that "RRD wants to limit its
participation as much as possible to exactly the
same i1ssues as pend before FERC" (Mem. 9, %3):
"that the antitrust issues impliedly raised by RRD
are peculiarly within the competence of FERC"
(Mem. 9, %4); and that PERC's "competence arises
because PERC has the responsibility for
administering PURPA and the antitrust issue
impliedly raised here is whether small power
facilities have antitrust rights additional to
their PURPA rights or whether PURPA rights preempt
antitrust rights® (Mem. 9, 93, to 10, ¥1).

For several reasons, PERC"s antitrust jurisdiction is
not an "other means whereby the petitioner's interest will be
protected” within the meaning of 10 CFR §2.714(a)(1)(ii). Toledo

Edison Co. (Davis-Besse Nuclear Power Station, Units 1, 2 and 3)

10 NRC 265, (ASLAB 1979); South Texas, supra. ‘

First, in Davis-Bess%§?299~;r:be applicants had argued ' V//

~hat tie NRC was required to take into account the "public
interest”™ (and thus impose lesser competitive duties) when making i
its §105¢c determinations. The applicants had reasoned that this
analysis would make NRC review consistent with Federal Power
Commission (now FERC) antitrust responsibilities. The Appeals
Board rejected that argument, ruling:
The “"public interest™ standard applied
by the FPPC and FCC is not aprropriate for
section 105¢c purposes. Amon3 Lnose :
agencies' primary roles is economic

regulation, either of a line of commerce
or of a particular industry. NRC
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legislation. These two
agencies are charged with
different responsibilities with
respect to wheeling. FERC's
new authority 1s conditioned on
conservation, efficiency,
reliability, and public
interest. NRC's authority
relates to correcting or
preventing a situation
inconsistent with the antitrust
laws.

Accordingly, it cannot be held that
proceedings by PERC based upon this
statute in any way supersede the instant
NRC proceeding.
Id. at 576=77 (citations omitted).
Second, there is no issue ‘pending before FERC as to
RRD's wheeling (or interconnection) rights. See the discussion of
Objection Oi, supra. Yet, the iscues raised by RRD's interest in
this prqceedirg are limited to the wheeling conditions of the
NRC's settlement license condition«. The FERC proceeding
therefore involves totally d “ferent issues than those before this
Board. 2/
The divergent issues before FERC and the NRC would make
it impossible for RRD to limit its NRC participation "to exactly

the same issues as pend before FERC" (Mem. 9, ¥3), and RRD has

2/ Even under FPL's view of the FERC proceeding there is no
"Sublic interest® standard to be applied, thus precluding FERC

consideration of antitrust issues. The present FERC proceedin r
concerns FPL's efforts to convince FERC to fvoke RRD's gualifying ,//’

status. Antitrust matters are thoroughly irrelevant to that
limited issue and thus cannot be raised there.



never sought to do so. RRD's agreement "that we would take the
[NRC] record as it existed®™ (Tr. 22) and that "[(w]e weren't going
to try to 1ffect the [NRC] outcome based upon the issues that were
already joined by the parties" (Tr. 23) were no more than
statements of its understanding o¢f the requirements of NRC law

governing late intervention petitions. That understanding, we

submit, is correct. Florida Power & Light Co. {(St. Lucie Plant,

Unit 2, 7 NRC 936, 948 (1978)(late intervencrs should be amenable

to limitations on scope); Virginia Electric and Power Co. (North

Anna Power Station, Uni%s 1 and 2), ALAB-342, 4 NRC 98, 109
militatreed

(1976) (limited scope of late intervenors' contentions n%tﬁz@eeé»in

favor of intervention); Nuclear Fuel Services, Inc., et al. (West

Valley Reprocessing Plant), JLI-75-4, 1 NRC 273 (1975)(late

irterverors to take the proceeding as they find it). RRD's
compliance with the limitations imposed by NRC Regulations and
precedents cannot fairly be cited against it as a reason for
denying its intervention petition.

Third, the Boarcd's conclusions quoted in Objection #3,
supra, are inconsistent with the reasons for granting RRD

conditional amicus curiae status to be heard on "the

appropriateness of granting relief to PURPA facilities to

v
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wheeling rights; nor does it irvolve F s St. Lucie license an”®
the conditions therein.

The issues 1n the arbitration and FPSC proceedings are
totally inapposite to the issues raised by RRD's intervention
petition before the NRC. Those proceedings therefore are
factually inadequate substitutes for an order allowing RRD to
intervene in this proceeding. Beyond this, those proczedings are
inadeguate substitutes, as a matter of law, for the relief RRD
seeks herwu,

raromaunf‘

Even tbeAme:hod of privace antitrust enforcement, a
federal court lawsuit under the Sherman Act, has been held to be
an insufficient replacement for a §105¢c antitrust hear’ ;. The
Appeals Board in this very docket has observed "the barriesr to
such [antitrust] relief is higher in court than before us."

In an NRC proceeding, a remedy 1is
available under section 105¢ to an
intervenor wno can demonstrate the
existence of a "situation inconsistent
with the antitrust laws." Accor3aing to
the Joint Commitiee which drafted the
provision, "[t]he concept of certainty of
contravention of the antitrust laws or
the policies clearly underlying these
laws is not intended to be implicit in
this standard."

Florida Power & Licht Co. (St. Lucie Unit No. 2), 6 NRC 8 (1977).

This point was elaborated upon in the South Texas case, supra.

indi

ny
)

g that a federal antitrust suilt failed to provide adequate

.

relief, the Licensing Board held:



The instant proceeding involvres a

¢inding under §105¢(S).... Such ar
inguiry covers a broad range of
activities consideracly beyond the scope
of the "viclation" standard of Section !
of the Sherman Act. It 1is
well-established that in a Section 105
proceeding it is not necessary to show an
actual violation ¢f the antitrust
laws.... The scope of Section 105c
proceedings also includes ‘onsi‘ieration
of §5 of the PFederal Trade Ccmmission
Act, which permits proscription of unfair
or deceptive business practices that
infringe neither =he letter nor the
spirit of the Sherman and Clayton
ACtS.... There are substantial
differences between the standards and
issues involved in the Sherman Act,
Section 1 suit based on restraint of
trade...when contrasted with _he issues
involved in this proceeding arising from
allegations of meonopolization, unfair
methods of competition, and inconsistency
with underlying policies cf antitrust
laws (Section 105¢).

I1d. at 570-71 (citations and footnotes omitted), swebasis sddodie™

Objecz:ion $5: The Board erred in holding that the Crder
approving the settlement agreement "has become
final and even were RRD to succeed in intervening
it could not challenge that Order” (Mem. 8, 11).
(en an rirrust Q!’DURJS P
RRD seeks intervention to challenqﬁZthe terms of the

settlement agreement as well as FPL's conduct in reaching that

settlomcnt.-i/ RRD's petition to intervene was filed

_S/ RRD also seeks intervention to challenge the terms of the
settlement agreement solely in its capacity as a qualified PURPA
facility upecifically covered by the agreement. See §X(a)(3).
That point, which i1s not basec upon an antitrust argument, is
discussed in connection with Cbjection #13, infra.



The date of public release of the settlement agreement
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is critical date in determining the timeliness of RRD's

Petition to Intervene. Natural Resources Defense Council v.

Costle, 561 F.2d 904 (D.C. Cir. 1977). There, the United States
Court of Appeals for the District of Columbia upheld the
timeliness of intervention petitions under Rule 24 of the Federal
Rules of Civil Procedure. The case was seven years old when
Petitioners moved to intervene. Their petitions, however, were
filed within four weeks of the date on which they first learned of
the critical sertlement agreement. What is more, the intcrvention
petitions indicaced no interest in litigating the merits of the

case; chey sought leave only to monitor the future administration

of the settlement acreement,

Similarly, RRD petiticned to intervene within a month of
the public notice of the settlement agreement, and its Petition
asserted claims for relief limited to the agreement's
section X(a){5), the wheeling provisions. There is NRC precedent
for allowing intervention to pursue a limited goal (see Virginia

Electric & Po' >r Co. (North Anna Power Station, Units 1 and 2),

ALAB=-342, 4 NRC 98 (1976)). and that precedent should be followed
here. To hold otherwise wdould deprive RRD of its due prcess

rights. See Sea-Land Service, Inc. v, Federal Maritime

Cecmmission, F.2d __ (D.C. Cir. 1981)(No. 79-2493, Slip Op. at

16) (Commission alteration of a settlement agreement without
per<ons
opportunity for affected QOﬁtQES to be heard was violation of due



v

;rocess)jArkansas-aest Freight Svstem v, United States, 399

F.Supp. 157 (W.D. Ark. 1975), agf£'d, 425 U.5. 901
(1976)(Interstate Commerce Commission's failure to give interested

ersonms
g“&b‘. adequate notice and opportunity te comment before

1 (ed]

expanding a grant of authority ”resul:k in depriving a person or

corporation c¢f due process.”)

Obiection #8: The Board erred in finding "that RRD's
reasons for late filing were not specific enough”
(Mem. 14, 93), and that "[(i]n particular, we are
concerned that RRD failed to contradict FPL's
representations that RRD should Lav.sfiled soon
after February 1980" (Mem. 14, 93).—

RRD was not advised until the July 20, 1981 hearing that
PPL would argue in this proceeding that the parties' contractual
dispute had reached an impasse in February, 1980. RRD deniad that
assertion during the July hearing (Tr. 74-79 and 116=117),
Indeed, RRD contended that it would need discovery as to FPL's
unsubstantiated assertion, Tr. 116, based con nothing in the
record, that Petiticners said in February, 1980 they "woul”d not
operate the EGF." (Mem. 1S, 92) RRD followed that request with a
summation of its position, as follows:

Everything they [(FPL] have said

is compatible with an honest dispute
that did not erupt until April of

_6/ The fPL representations referred to were made orally
during the July 20, 1981, conference of counsel. They are
summarized at Mem. 12, 91.
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ient probative force. See Coates v. Califano, 4

[ ]

(D. Cclo. 1979).

By relying upon FPL's references to the unanswered and
unsupported allegations in a civ.1l complaint filed by Dade County
against RRD, the Board fell below the minimum standards of due
process ¢f law required of it. A naked complaint, especially cne
that was dismissed, is lacking any probative force whatsoever.
Reference to it by FPL was improper; reliance upon it by the Board
was arbitrary and capricious. At the conference of counsel, FPL,
for the first time, raised the tax credit, the alleged February,

1980 letter, and the FERC petition as grounds for denying the

Petition to InCervene.—ﬁ/ Obviocusly, RRD could not
tontentions

respond to these rew eeacdit+eme 2t the hearing, and the Board
denied it the oppeortunity to respond subsequently. Because the

: contentioms
Board rested its decision, in part, upen the new eeonsestens Of
PPL, it was a viclation of RRD's due proccess rights not to provide

it with an opportunity to examine, explain or reb.t FPL's

assertions. See Kellv v. Herak, 252 F.Supp. 289, 295 (D. Mont.

1966), aff'd 391 F.2d 216 (9th Cir. 1968) (party hus right to

8/ FPL's reference to the tax credit issue goes to the merit
Of the controversy between FPL and RRD and is wholly irrelevant to
a decision on an intervention petition. In mentioning FPL's
"argquable ownership right in the alleged small power facility"
(Mem. 13, %4), the Board improperly evaluated the intervention
petition upon a factor going to the merits of the antitrust
issues.p Moreover, FPL does not claim ownership of the facility.
Cg?e Objection #7, supra.

vd



ually determined amcunt to wnich RRD became entitled when
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it substantially completed the construction., The $90 million
figure does not indicate a starting point for price
renecotiations, as the Board seemed to assume.

Third, for over a yvear after Feburary, 1980, Petitioners
continued to add to their construction expenditures by continuing
to build the facility. The $150 million facility was built solely
at Petitioners' expense, and they have not been paid for it. 1In
addition, it was RRD who sought arbitration of the contractual

dispute with Dade County in January, 1981, after the County had

sued RRD in December, 1980. These actions run counter to the idea

that RRD ever intended to abandeon its legitimate obligations under
s
the disputed cout:acsé And they a-e flatly inconsistent with the v/

finding that such abandonment crystallized nearly a year earlier,

in Februarrs, 1980.

Objection #9: The Board erred ia finding trat "(a]lthough
RRD's intervention would not retard the licensing
of' St. Lucie..., its participation ia this
proceeding inevitably would complicate ani delay
it (Mem. 18, 12).

In reaching its decision on the delay factor, the Board
completely discounted RRD's stipulation to accept the scheduled
issuance of FPL's operating license. The Board, in addition, 2
failed to consider the impact of the ongoing dispute between FPL

-

and the present intdvenors over the issuance of “he operatin /

license.
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/// particpation in the p:oceed;an (Mem. 26, %5 to 27, 9'). However,

~ne 3card concluded that inguiry into RRD's claims "would
subscantially overlap facts already in controversy,” (Mem. 19, 91)
and taus, RRD would not contribute %o the development cf a sound
recori., Further, the Board found "%hat Florida Cities adeguately
represents RRD's interests in tais proceeding,” up to the point at
which 2P0 i3 accorded status as amicus curiae (Mem. 21, 92). Such
£indings are factually incerrect and legally unsound.

RRD's claims, while based in part or FPL's maintenance
of a situation inconsistent with the antitrust laws, are unigue to
this proceeding. RRD has raised antitrust claims related to FPL's
refusals to deal with RRD, FPL's conduct in reaching the
set-lement, ani 7PL's use of the settlement to undermine PURFA.
(Sed Objecticn #7, supra). No otiier entity has raised these

contentions. RRD's perspective. i3 distinct from that of the other






antitrust issues and the subsequent determination of appropriate

The record is devoid of any basis for the 3card's
conclusion that FPlorida Cities will adegquately represent RRD's
interests. Indeed, the Board cited no support for its finding
that Cities intends %o pursue PURPA-related issues, and RRD knows
of no such intention on the part of Citles.

The 3Scard recognized that RRD and Cities do not have
identical interests, but .c went on to observe that both have
raised antitrust issues. (Mem. 20, 94) The mere assertiocn of

claims under the antitrust rubric does not reflect upon the

milari

©“
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;y of the claims. The Commissiocn recognized as much when

e

S

it
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ermitted Plorid; Cities to intervene after the City of Crlando
had intervene i, St. Lucie, 7 NRC at 249. Both intervenors sought
to prove the existence of a situation inconsistent with the
antitrust laws, but neither could adecuately represent the
interests o the other. The same result must obtain here.

The Commission's :ulesf—heuouocj’;reven: RRD, as an
amicus curiae, from contributing to the record develcped before
the 3card. RRD would be prohibited from participating in
discovery and would be required to rely wholly upon Cities’
attemots to elicit information relevant to the interests of PURPA
facilities. See 10 C.7.R. §2.740. Further, RRD would be barred
from adducing any evidence at the hearing on the antitrust issues

ng

(B

or the relief %o be provi:ed upon a finding of an exis

ot



sucral. The Board 4id not 3ive adecuate consideracion £o all of
those claims in making the nexus determination and thus it erred.

{Mem, 26, 41)

Objection #13: The Board erred in failing to recognize
that PURPA provides an incependent basis for RRD %o
intervene to challenge the sectlement agreement.

The settlement agreement Setween FPL, the Commission
staff, and the Department of Justice requires FPL to provide
transmissicn services as a condition of its license %o operate
St. Lucie Unit No. 2. Because RRD is directly atffected by the
terms of the settlement agreement, it sought to intervene o
challenge that agreement and the circumstances prompting it.

RRD's interest in the set:lement agreement arises
because the parties to the agreement chose to affact PORPA
facilities in the section cn transmission. Baving injected PURPA
issues into :=he settlement acreement, the 3card cannot ncw deny
RRD's legitimate interest in intervening to cthallenge the
agreement's treatment of PURPA facilities. The PURPA issues
raised by RRD cannot de pursued in any other forum because. of the

. z
Board's unigque antitrust jurisdiction (see Cbjection ﬂ(. supra)

and its role in implementing the settlement agreement.

In sum, the settlement acreement provides an indepencent



ntervene.~ T2 the extent that the 3cars overlcoked this

indepencent Dasi

n

for intervention, it erred.

1981 on Cities' Mczign

0/ At the oral argument on August 17,
idenced scme miscomprenension

:or Summary Judgment, the Chairman 2v
on this zoinat:

[RRD was] asserting that there was a
situacticon inconsistent with the antitrust
laws. That was the only thing thev could
assert nhere. Thev were a little confused
and at some :-ime said more things about
direct PURPA issues. (Tr. 1194).

Therefcre, there is no question that the PURPA claim was asserted,
and the Bcard uncderstood this. As stated in the text, the
secttlement agreement, which directly affects the interests of
PURPA entities, reqguires that such entities be permitted to

particigate in order tc protect their statutorv and due prccess

rights. See Sea-lLand Service, Inc. v. Fedkal Maritime Commission, ¢ v/’
.24 (DeC. Cir, 1981)(NO. /9=24935, 5.1p Up. at 16)(arZectec

9&553@9 must be hearé in challenge to settlement acreements,) v//

P(,r:ons




