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)
2 CHAIREAN PAilADINO: The metting vill please come

.

~3 3 to order.
:/

4 The subject of this af ternoon 's agenda is a

5 discussion and possible vote on modifications to the

6 immediate ef fectiveness rule, SECY-81-421. The agenda also

7 says if the time parmits, discussion of revised licensing

8 procedures, SECY-526.
.

9 ;In ceder to allow enough time for the discussion

10 on 421 and not keep people waiting who are here specifically

11 for 526, I am going to suqqest that we limit the meeting to -

12 a discussion of SECY-421 and not cover the discussion of

13 SECY-526, unless the members of ;he Commission have other
,s.

> -

14 f eelings .

15 Also I am going.to suggest that to allow time f o r

16 delibera tion on the part of each of us that we not attempt

of courso I could be overruled on17 t o take a vote today --

18 t h a t -- but allow each of us to reflect on what we hear.

19 The suggested method for proceeding I would offer

20 a s f ollows: tha t we have the CGC highlight for us the

21 f ea tures of the two proposals that are included in 421 with

22 a n y observations he has on the advantages and

23 disadvantages. Then I would suggest that we ask the staff

! 24 to,highligh t its views on the pros and cons on both
25 approaches with particular emphasis on the impact on the

ALOERSON AEPCRTING CCMPANY, INC,
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1 schedule and the impact on th e resources of the Conmission
-

2 and any observa tions they have about the pe rceptions that
.

(] 3 they public vill have on either action.

4 Then I would like to ask the members of the

5 Licensing Board and the Appeal Board to add any observations

6 they alght have. In the process the Commissioners will

7 undouted2 y interrupt and ask qt -> '.o n s as we po along. Then

8 af ter we have had the individual discussions and

9 interactions de will proceed With any questioning or

10 observations that the various Commissioners would like to

11 make. So unless there is some suggestion to go otherwise, I

12 would proceed that way.

13 Len, would you like to start off?
s-

'

14 MR. BICKWIT. Thank you, Mr. Chairman.

15 I would like to be brief but I think it might be

te helpful juct to quickly go through the background here. The

17 old immediate effectiveness rule was suspended in the fall

18 of 1979. In its place was put in our rules and an A ppendix

19 B. This called for a review period following the faverable

20 issuance of an initial decision by a board which was

21 generally ralculated would run about 90 days, 50 days for

22 the Appeal Board f ollowed by 30 day for the Commission.

23 In April of 1981 the Commission vent out for

24 comment with respect to two alternative rules that were both

25 designed to cut that period of time down but to differing

ALCERScN REPORTING CCMP ANY,INC.
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' ]) 1 degrees. One alternative was designed essentially to'

2 restore the innedia te ef f ectiveness rule, although it left

(%, - 3 the Appendix 3 review procedure in place to be conducted
-)

4 immediately 'ollowing the issuance of the favorable initial

5 - decision . The other took the Appeal Board out of the

6 process but did not take the Commission out of the process

7 and that was eventually adopted as a final rule on May 28,

8 1981.

9 t the licensing discussion with respect to
.

10 Sequoyah 2, Co1missioner Bradford raised the possibility of

11 the Commission agreeing on a proposal that would take the

12 Commission odt of the picture as well with respect to

13 low-power decisions. We were asked to draf t a proposed rule
s

| 14 tha t would have that effect. We were also asked to extend
,

|
15 the period of the time that the Commission would have to

!
.

16 deal with full power initial decisions f rom 30 to 45 days.!

| 17 In commenti..s on that particular proposal the

18 Chairman suggested the alternative of teking the Commission

19 O ut of the effectiveness review picture both with respect to

20 low-power and f ull-power initial decisions. We have drafted

21 a proposal that would do that.

22 I would say in comparing the two propesals

23 ess antially the factors that are bein; weiphed are the ones

24 tha t were pointed out in the comment period on the earlier
,

25 rulemaking tha' was held in th e spring of this year. We are

ALCEASCN AEPCRilNG COMP ANY, iNC,
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f 1 essentially weighing the extent to which you regard

2 Commission review as beneficial and cond"cive to public
.

3 health and safety versus the d gree to whic h you regard that('')g
! 4 review as costly in terms of delay and the consequent
o

5 economic costs to the affected utility and the public that

i

6 result from that review.
!
' 7 At this time I prefer to yield to the staff and

'

8the boards t- hear their assessments of the various resource

9 impacts. ..
.

10 COMMISSIONER GILINSKY Len, you sent a memo up-,

!

|
11 which discussed whether or not one of these changes could be

12 made immediately ef fective. I came to the conclusion that

13 if we did eliminate an entire review that that could be made
1 m

14 immediately ef fective. I wonder if you would say a word

! 15 about that.

|
16 HR. BICKWIT: I purposely put the ca se f o c. in

!

17 detail in memorandum form. The basic conclusion is that'

i

l 18 while the tatter is not briefed out, we do believe 1) tha t
!

19 these rules can be made eff ective immediately, that is can
,

20 be made ef f ective without notice and commen t; and 2) that
t

21 these rules can be made effective upon publication in the

22 Federal Register, which is a different question.

23 COMMISSIONE3 GILINSKY: Why is it unnecessary to
|

J 24 issue a proposed tule if we were going to go that way?-

25 53. BICKWIT I am suggesting that we need not

.,

ALOERSCN REPCATING OOMP ANY 'NC
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; 1 issue a proposed rule.

< j

2 COMMISSIONER GILINSKY Why is that?
'

> 3 MR. BICKWIT To say that there is no need for,

.)
t

-

4 notice and-comment is to say that there is no need to issue

i
5 a proposed rule. What is issued is a final rule on which'

,

6 there is no comment.

7 COMMISSIONER GILINSKY: Why is there no need for
|

8 notice and comment?|

!
l

9 #R. BICKWIT: The reasons are twos that we regard

10 the rule as procedural. The courts have interpreted

11 " procedural" to mean rules which we generally understand as

12 procedural minus those which have a substantial impact on

13 parties. And as you have seen in that memorandum, we do not
,

|
14 regard the impact here as raising to the la vel of'

|

|
15 substantiality to render a procedural rule, a rule that is

16 not exempt f rom the no tice and comment procu!ures.

17 COMMISSIONER GILINSKY: Did we not put out for

18 com men t the rule changes taking the Commission out of the

19 process?
!

20 MR. BICKWIT: We did, yes.

21 COMMISSIONER GILINSKY: Why did we do that? Are

22 You saying now it is unnecessary?

23 MR. BICKWIT: I am sa ying it was not legally

24 necessary.

25 MR. SHAPA3: The Commission had made it a practice

ALOER$oN AEPCRTING OCMPANY,;NC,
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~ }} 1 to go out for notice and comment even on rules that have

2 heen clearly procedural in accordance tith past p ra c tice ,
'

3 irrespective of the legal question of whether or not that^

.

4 policy was-required .

5 COMMISSIONER GILINSKY: Why do you conclude this

6 would not nave an effect on the pa rtie s ?

7 HR. BICKWIT I say it vill have an effect on the

8 parties. I say it does not rise to the level of

9 sub7tantia ity as to take the rule out of the procedural

10 rule exemption f rom notice and comment.

11 CHAIRMAN PALLADINO: Did we not go out for comment

12 on the proposition of taking this out of low power and

13 extending the operating license deliberation to u5 days?
,

14 ER. BICKWIT No, we have not gone out for comment

15 on tha t. That is one of the proposals we vill have before

16 y o u .

17 CHAIRMAN PALLADINO: There was apparently some

18 discussion though on the issue of whether we should get out

19 of both or not.

20 MR. BICKWIT: Yes, I am coming to that as an

21 additional reason.

22 In addition to the fact that we believe this

23 qualifies f or the procedural exemption, we also believe that

24 a strong argument can be made that because comment has been
,

25 received with respect to many if not all of the issues

ALOERSCN REPCRT'NG CCMP ANY, INC,
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^1 1 involved in these rules, in these proposals, that the
'6 ,

2 argument can be made that comment would be unnecessary.
.

3 Ihe Administrative Procedure Act allows an agency-
s

)
4 to dispense with comment in the event that it can determine

5 that commen t would be impracticable, unnecessary or con trary

6 to public in terest . We believe strong argument can be made

7 that comment is unnecessary here in light of the previous

8 comments that the Commission has received on these policies.

9 , ,CH AIRM AN PAL 1ADINO: What was the basis for

10 soliciting the early comments?

11 MR. BICKWITs As to why the Commission chose to go

12 out for comment --

13 CHAIRMAN PALLADI30: What was the vehicle around
'

,

' 14 which we asked for comments?

15 COMMISSIONER AHEARNE: It was modification of the

16 A ppendix B proceeding. We were modifying it and there were

17 two alterna tives that were being proposed for that

18 modificaion . What we asked for was comments on those two

is alterna tives.

20 XR. BICKWITa Yes. I remember it was my proposal

21 t ha t the Commission go out for comment on those two

22 alternatives as the best mears to conceivably reselve a

23 dispute between various factions of the Commission.

24 COMMISSICNER BRADFORD: Perhaps it is worth saying
,

25 a word as to what the original rule looked like and what it

ALOERSON AEPCRTING CCMPANY, iNC.

400 VIAGINIA AVE S.W. WASHINGTCN. ||.C. 20024 (202) 554 2345
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| 1 is that we were modifying. My own memory has becun to fade

2 on the subject. I think the Chairman's question really is
.

3 wha t was it we had before.,

.

'4 3R. BICKWITs I see. I had mentioned that at one

5 point in this discussion.

6 It is basically we had an Appendix 3 which called

7 for an approximately 90-day preview procedure. It was

8 proposed to modify tha t either so as to bring it down to a

9 30-day reviev procedure or alternatively a zero-day review
,

10 procedure. I am over-generalizing but in the interests of

11 simplicity I think tha t is f air.

12 CHAIRMAN PALLADINO: Is that the one that led to
.

1310 and 30?
3

''
14 3R. BICKWIT: Yes.

15 COMMISSIONER AHEARNE: I think your argument on

16 not needing the commen t would be that the two proposals we

17 are addressing now fall within the bounds of the two

18 alterna tives tha t were proposed.

19 MR. SICKWIT: That is one of the arguments, the

20 a rgument that that comment on the rule would be

21 unnecessary. The second argument is that even if that

22 finding could not be made, this is a procedural rule.

23 COMMISSIONER AHEARNE: But it is true, is it not,

24 tha t the two alternatives that we are discussing here fall

25 within the bounds of the alternatives?

ALrER$CN REPCAT;NG CCMP ANY. INC.
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1 MR. BICKWITs They are extremely close.

2 CHAIRMAN PALLADIN0s Although there were many
.

] - 3 comments .

4 COMMISSIONER AHEARNE There was one of those

5 Option Bs.

6 COMMISSIONER GILINSKY -- after decision.

7 CHAIRMAN PALLADINO: I gather there were comments

8 that addressed the question without having any review.

9 H,R. BICKWITs There certainly were.

10 COMMISSICNER GILINSKY: But that does not do it.

11 It is the Commission putting all commentaries on notice.

12 MR. BICKWITs I also agree that we had not asked

13 f or comment on precisely what is at stake here but that we
s

14 received a substantial number of comments along those

15 lin es. It does strike me that there was sufficient notice

18 to commenters that the Commission might in fact go that way.

17 It was to my mind a very modest difference from

18 w ha t was actually proposed in the earlier ruling.

19 COMMISSIGNER BRADFORDs Is there a simple verbal

20 formulation , the extent to which an agency can adopt an

21 action dif f e rent from that which it sought comment on? How

22 dif ferent can it be before you have to seek comment again?

23 MR. BICKWITs I think you have to asks are the

24 commenters reasonably on notice that the agency migh t take

25 tha t step? In this case I would say yes. Eut as I said,

ALCERSoN REPC AT;NG CCMP ANY, 'NC.
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,j 1 our argument does not rest on that proposition alone. We do

2 regard this as a procedural rule.
.

(~) 3 The second question that I think is contained in

4* Commissiona r Gilinsk y's request involves whether you can

5 make a rule effective upon publication. The Administrative

6 Procedure Act apart from the requirement of notics and
i

7 comment requires that once comment is received and the

8 agency goes to final rule that the effectiveness of the rule,

9 be delayed [ 30 days unless and except in exemption within

to Section 553 of the Administrative Procedure Act can be found.

! 11 In our view there are two reasons why these

12 particular rules are exempt from the 30-day def erral

| 13 requiremen t. One is that they are procedural rules and not

~

14 substantive rules. The 30-day deferral requirement relates

15 only to substantive rules. Secondly, they relieve

16 restrictions which is a second exemption which is authorized

17 f rom the deferred ef fectiveness principle.

18 COMMISSIONER BRADFORD4 I as not sure I follow

19 tha t, but in any case why would we care? '4 hat is it that is

20 coming up within the next 30 days that it would matter one

21 w ay or the other?

22 MR. BICKWIT: I do not believe anything is. In

23 thinking about that question I could not think of any.

- 24 CHAIRMAN PALLADINO4 All right, why don't.we ask
,

25 Bill Dircks and Harold Denton who represent the staff to

.-

ALOERSCN AEPCRTING CCMO ANY, iNG.
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'] 1give their assessment of the pros and cons of the two

2 approaches with particular emphasis on what it does to
.

(~') 3 schedule, what 11 d+es to the workload and any observations

4 you might have with regard to its impact on public health

5 and saf ety and the perception to the public with regard to

6 public health and safety.

7 NR. DIRCKS: I can just start off with a few

S comments and Harold can add more details.

.k think the benefits c.re that the Commission would9

to add an additional level of review to the license to the

11 plant . This is another level of quality control and with

12 all of the benefits that such an additional quality control

13 will bring. The public perception is there that the

14 Commission has involved itself in the rest important
;

15 decisions made by the agency. I think Len touched on these

16 benefits.

17 But the benefits do bring costs. The costs in

18 terms of figuring costs of delay, that will fall mostly on

19 the near-term 1981-82 plants. Harold can po over those.

20 COMMISSIONER BRADFORD: What dela y do you mean,

21 Bill? We have not delayed one yet.

22 MR. DIRCKS: We are talking about the impacted

23 plants,' the ones that are going to be programmed to be

24 com pleted before decision dates.- %,

25 COMMISSIONER GILINSKY: Are you talking about the

'

-

ALCERSCN REPCRTING COMP ANY,!NC.
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f5 1 10 _4y delay or the 30-day delay?

2 MR. DI2CKS: Do you want to get into those, Harold?

*

3 COMMISSIONER BRADF0EDs In any case there are onlyrs

4 two plants lef t that fall into that category, San Onofre and

5 Diablo.

6 MN. DIRCKS: Why don't we get into those right now?

7 MR. DENTONs We are going to talk anout the delays

8 that are either potential delays or real delays. I think

9 there are ,about eigh t plants on our last month's report th a t
'

10 showed a possibility for delay. It is probably unavoidable

11 in a couple of cases like Diablo Canyon and I understand

12 this policy would not apply to those. Also I think a couple

13 of plants are going to vanish from the delay list. So it

'14 would end up even if plants like Summer, Susquehanna,

15 Waterford maintain their present --

16 COMMISSIONER GILINSKY4 What delay are you talking

17 about?

18 MR. DENTON The possibility that the plant would

19 be completed before the Commission vould make a decision.

20 There a re like eight impacted plants on the present list.

21. COMMISSIONEE GILINSKY: What assumptions are you

22 making about the rules that would apply? Are yo u talking

23 about the current rule or one of the alternatives that we
24 a re discussing?

_

25 MR. DENTON: I was approaching it from the

-

ALCERSoN AEPCAT!NG COMP ANY. ;NC,
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i ']- 1 standpoint that we could only impact --

2 COMMISSIONER AHEARNE: I think your question is

~

es 3 you have an assumption that the alternative you are saying

4 would cause a delay would be an alternative where the board

5 would make its decision affirmatively that the plant could

6 not operata until some artion on the part of the

7 Commission. The delay would be that period of time between

8 the Board making its decision and the Commission making its

9 decision . ,' That is the effect.
.

! to CHAIRMAN PALLADINO: That is the situation we are

11 discussing now?

12 MR. DENTON: We have provided in t;te schedules 30

13 days on every plant between the Loard decision and the --
.

; 14 COMMISSIONER GILINSKY: Under the current rules ve

! 15 have a process for making a low-power decision within ten

16 d a y s . We are liscussing the possibility of removing that

! 17 altogether, in which case the board decision will become

|

18 tamedia tely effective. Then you are talking about a 30-day

19 period during which tce Commission would deal with

20 f ull-power approvals. Of course there is another

21 alterna tive which is to elimina te tha t a together.

22 CHAIRMAN PALLADINO: You are making the assumption

23 th a t there is a low-power license to te issued.

24 COMMISSIONER GIIINSKY: I was going to come to
,

25 that. The cases which have already gone trhough the

ALCERSCN REPCRTING CCMP A:4Y, INC.
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1 low-power phase are pretty few and they usually have some''

2 special qualities about them which cause them to fall into a
'

3 category which, well, your suggestion was that some of thoses
'

j
4 sight be included, for example Diablo or TMI. I cannot

5 think of any others really. There was McGuire. As it

6 turned out that had no effect on the plant either.

7 CHAIRMAN PALLADINO: I wonder if we could separate

8 the assumptions. I think that is what we are having trouble-

9 with in following the argument. One could have the
'

10 assumption that there is no request for a low-power license
,

'11 and therefore the hearing board would just go through the

12 operating license phase, then the 30 days or 45 days would

13 sta rt. Tha t is one case.

, - 14 The other would be where the board hears operating
1 ,

15 license and then has a motion by the applicant saying I

is would like a low-power license. I guess that could come

17 even before the haaring, in which case you would have a

18 low -power determina tion and then an operating license. I

19 quess there are variations in that.

20 COMMISSIONER GILINSKY: I do not think it is

21 necessary that there be an application on the part of an

22 applicant for a low-power license. I assumed what we are

23 talking about, at least one of the two options, was that a

24 board decision would become effective for operation up to

25 5 percent whether or not the applicant had applied for it.

ALOERSCN AEPo AT:NG CCMPANY. INC,
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1 COMMISSIONER BRADFORDa I think that is right. So
<])

i 2 your two choices, Joe, I think blend into one.
!

*

3 COMMISSIONER GILINSKYa So I would like to,.s
)

''
4 unde: stand _ under that I think we are pretty well agreed we

I 5 see going to make some changes here. I think the sentiment

6 i4 to change the current approach.

7 MR. DIRCKS: To go regularly to a low-power

8 license and a full-power license?

9 , COMMISSIONER GILINSKY No. To make the board
'

| 10 decision or Harold 's decision in the case of an uncontested

11 license immediately ef f ective for operation up to the

12 5 percent point. There is no 5 percent license. It is

| 13 simply effective up to that point.
'r5
') 14 CHAIRMAN PALLADINO4 If I understand you

.

15 correctly, the hearing would be entirely on ope ra ting

te license.

17 0053ISSIONER GILINSKY: Yes.

18 CHAIRMAN PALLADINO: Then let's assume there was a
!

| 19 f avorable decision from the licensing board on operating

1

! 20 license. Ihen the staff could immeciately issue a low-power

21 license and the Commission would then take th e requisite

22 smount of time or use as much of it as it needs to determine
23 whe ther anything above the low-power would be --

24 MB. DENTON: I think I understand the question.

25 Let me try to answer it again.

ALCE9 son REPCATING COMPANY, |NC,
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*

4 '] .1 Assuming we meet our schedules and production of

! 2 documents, assuming the boards meet their schedules in the

*

3 issuance of decisions, there are only a handful of plants.s.

]
4 which are indicalad as potential delays now. So the only

5 or es on which the Commission would be on the critical path

6 are the onas that are delayed. If you take one cay to do a

7 review, that is one day on those handful of plants. It is

8 not very many.

9 . COMMISSIONER AHEARNE: No, but see what Vic is
,

10 suggesting you consider is how long does it take. Let's

11 suppose as soon as the hoard makes its decision and it takes
~

12 rou a couple of days to make yours, they can now have

13 authority to go to 5 percent. The plant has now got the
/m

i 14 authority to do something it would have to do anyway.
I

15 So what Vic is really askirg is isn't the time it

16 would take them get to 5 pe rcen t likely to equal, a t least

17 be the time it would take us to go through 30 days.

18 53. DENTON: Yes.

|

| 19 COMMISSIONER GIIINSKY. Where is the delay?
!

! 20 MR. DENTON: Let me explain. Iou can come up with

21 scenarios where there is no delay and those where there is

22 delay . Suppose no board maintains their ten-month

23 sch edule . Suppose the staf f does not maintain its

24 schedule . Suppose low-power licenses do not come into being

25 somehow that we do not litigate low power, we only litigate

ALOEASCN AEPoAT|NG CCMP ANY,;NC.
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I

'N 1 full power. You can then come up with that. I will not try |

|..:

2 to argue one way or the other.

*

3 COMMISSIONER GILINSKY: '4e are not talking aboutm-

/
4 separate licenses. There is a license which has a condition

'

5 which barring a Com=ission vote you can only use up to

6 5 percent.

7 COMMISSIONES BRADFORD: It is the same license

8 that you used to issue before TMI, a process that icoks

9 exactly t%e same, only visualize the license having stamped
10 across .he top " good only up to 5 percent."

11 MR. SHAPAR: I think there is a potential for

12 delay that has not been identified. Let me try.

13 I think the assumption of your questions up to now
_

14 has been a f avorable decision on f ull power. Let's assume

15 you are litigating a full-power license. Now the

18 application for low-power license has occurred in the past

17 when the litigation on the full-power license is lasting so

18 long that the applicant does not think he can stand the

19 delay and the full-power license has not been thoroughly

20 litigated in the f ull-power license.

21 Ihe applicant however feels that it needs a

12 low-power license and can easily prevail because remember,

23 the low-power application has to be contested too, can be

24 con tested. But the issues are so much simpler because of

25 the low fission product inventory, et cetera, that it can go

ALOEASCN REPCRT:NG CCMPANY, INC,
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'.T 1 ahead And li tigate the low-power license much more quickly.
)

2 COMMISSIONER GILINSKY We have that case before

~

s 3 us.

J
4 HR. SHAPAR: You are asking how it will save timo.

5 COMMISSIONER GILINSKY: We agree tha t there are

6 cirrumstances of that sort where the applicant already may

7 have received low-power authoriza tion, gone through the

8 low-power process but not yet have gotten the f ull-power

9 authorizit,' ion.

10 What I said is those are rare. We happen to have

11 one in f ront of us that at least could potentially fall in

12 tha t category. And usually there the reason the f ull-power

13 license has been held up is that there is some problem that
; m

\ 14 has taken a long time to deal with and that is the very kin d-

15 of case the Commission is going to want to take a look at.

| 16But I dare say that there is not one of those cases in ten.
|

| 17 3R. DENTON: But if the ground rule were to issue

18 this f ull-power license with low-power limits stamped on it

19 and if the Commis ion were to act on full power within 30

20 d ay s , it certainly is true that under these assumptions it

21 would normally take longer than 30 days to fully execute a

22 low-power license before they need it.

23 With those assumptions, th en the 30 days is not

24 pacing. It is the appliran t 's ability to perform all of the
_

25 low-power tests. It usually takes longer. And that is

-
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''- 1 certainly true.

2 COMM!SSIONER BRADFORD: Howard, even in your case

*

3 if the formula'. ion is such that the Commission does not get%

J
4 involved in the low-power license, the applicant does choose

|
5 to litigate it separately and the board grants it -- I have |

I take it under the formulation that6not thought about it --

7 is before us that, assuming the board does become

8 immediately effective, under the oJd immediate effectiveness
i
i9 formulatio,n unless it is stayed by eitTer the Appeal Board

. .

10 o r us --

11 MR . BICK'4IT: No. Under both of the alternatives

12 that you are considering it does, but not under what you

13 have in place.

| - 14 COMMISSIONER BRADFORD: That is what I mean. I

| 15 meant under the alternative that does not repeal the current
1

16 process altogether but repeals it only as to low power.

17 Then even under Howard's case there is no delay at the

18 low -power poin t .

19 MR. SHAPAR: Under those premises.

1

20 COMMISSICNER BRADFORD: Yes, at the low-pove-'

21 level.

22 MR. SHAPAR: I guess the confusion in the

23 discussion maybe stems from the way the proposal has been

24 formulated because I do not think it was clear to me --
25 maybe you can answer this, Len -- that the assumption here

.
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O 1 is that it is mandatory now that a low-power license will be

2 issued when a board issues a favorable decision on a
.

-N 3 full-power license . Is that the way the proposal was

4 formulated?

5 MR. BICKWIT4 The assumption is that the low-power

6 license is automatically authorized even if the board has

7 not spoken to the question. Therefore under the normal

8 procedures, the staff is authorized to issue that low-power

9 license. ,'
.

10 CHAIRMAN PALLADINO: But it is not mandated to do

11 so.

12 MR. BICKWIT: I think it is mandated to do so

13 under our rules as soon as it finds that it has no problem
s

14 associated.

15 MR. SHAPAR: So with that proposal thera would

16 still be a need to apply for a low-power license.

17 MR. BICKWIT: There would not be.

18 00MMISSIONEE GILINSKY: What if you wanted to get

19 i t early?

20 MR. SHAPAR: There would be where he is having

21 trouble in a hearing and simply cannot face the full power

22 contentions quickly .

23 MR. BICKWIT: That is right. I think what is

24 being said is it is in that circumstance the Commission will
s

25 be on the critical path and probably only in that

Is.

!

!
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|

''- 1 circumstance.

2 COMMISSIONER GILINSKYs In those cases I am not

3 sure that I would remove the Commission from the process,s

.

4 because those are the very difficult cases where I think

5 Commission attention probably is --

6 MR. DENTON: I think that that ..s the change that'

7 I did not knoe you you were making. Normally we only issue

8 a low-power where for some reason that has been requested

9 and litiqNted as opposed to a new process that we wou1(

10 automatically issue a low anytime there was an approved full.

| 11 COMMISSIONE3 GILINSKY: You would not necessarily

12 be issuing i separate licer.se. You would be putting a

13 condition on the license when yot- issue it that you would
.

14 remove upon a f avorable rule by the Commission.

' 15 MR. DENION: Yes, that is a different approach to

|
| 16 it and that wa y I agree with our analysis of the delays.

g There would be none in most cases.

18 Now occasionally the second unit like Sequoyah 2,

19 we do not do all of the tests that have been done on the

20 first unit because we have checked out the ;rocedures and we

21 have calibrated the simulator and that kind of thing. The

22 30 days is not quite as obviously a smooth finding there.

23 COMMISSIONEF GILINSKY: Cn the other hand the

24 Commission in the second unit may not want to take the 30
,

.

.'S days.
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1 CHAIRMAN' PALLADINO: May I ask Len a question?''

2 Do you think the writing of the proposal of the
'

r-)s 3 zero and 45 d,ays is clear enough so that it will be
V

4 understood-7

5 COMMISSIONER 3RADFORDs I do.

6 CHAIRMAN PALLADINO: I guess that meant that I had

7 to be educated to understand it the way it has been brought

8 out now.

9 |5R. DIRCKS: I do not think it da wned on us. You

10 a re talking about only one license with a condition. You.

11 are not talking about :he issuance of two licenses.

12 CHAIRMAN PALLADINO: You might want to reexamine

13 i t if we go tha t way to make sure the wording is clear.
,

)
14 MR. BICKWIT Let me just read this: thus in a'

15 typical case the director of Nuclear Reactor Regulation

-16 would issue a license authorizing fuel loading and low-power

17 testi.Tg within ten days from the date of issuance of a
.

18 f ull-power decision unless a stay mo tion wa s cranted.

19 MR. SHAPAR So there would be two situations in

20 which low-power licenses weald be issued,. one applied for

21 a nd one not applied for.
!

22 COMMISSIONER 3R AD FOR D : That is right. When not

23 applied for, an example of that situation is the recent j

24 McGuire case.
,

25 CHAIRMAN PALLADINC I would like to ask Harold a

ALCEASON REPCRTING CCMP ANY, :NC.
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], 1 question.

2 If we went this way, would the eight months that
.

3 ve now show as part of the delay, which I presume we still-

J
4 show, would they still be there? Or conversely if we went

i 5 the other way would we eliminate them?

6 MR. DENION: I think the delays are going to be

7 like Halley 's comet. We have seen the bright glow; now we

8 are seeing the residual.

9 .;ISome of the remaining of those eight plants that
10 are presently shown in the last report as delayed I think

|

| 11 are going to go away, like Comanche Peak and Zimmer because

12 they are not going to meet their construction delays. There

; 13 are some like Diablo Canyon and San Onofre which appear
-s,

' 14 unavoidable so I think they are going to be real. There may'

15 be a case in there like Susquehanna, Summer , somewhere that
i
! 16 also has a very small delay of a month or twe.

17 I think very shortly there are only going to be

18 just two or three plants that will show up in next month's

19 delay because the plants are not able to scet their
|

|

| 20 construction schedule.

21 CHAIRMAN PALLADINC4 I think you are asking a

22 slightly dif ferent question. It is my inpression that the
!
1 23 last report had eight months' delay that was due primarily

24 to Commission action .
,

25 CCMMISSIONER 3RADFORD: Is that one month on each

ALOERSON REPCRTING COMPANY,INC,
,
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~% 1 of the eight plants?
.

'

2 MR. DENTON: Yes.
.

-- 3 CHAIBMAN PALLADINO. Assuming that were correct,

s
4 if we went the way that Commissioners Gilinsky and Bradford

5 are proposing, would we get rid of rhose eight months or
,

6 would ther stay there?

7 3R. DENTON: My assessment of the table with those

a assumptions is you would not get rid of the Diablo Canyon

9 dela ys, because I think they a re sunk, and you probably

10 would not get rid of the San Onofre delays. I think you

11 would get rid of four to six of those months.

12 CHAIRMAN PALLADINO: Even under their proposal.

13 53. DENTON: No, under the ground rules you said
-

- 14 tha t there were really eight months that were in there'

15 because we had assumed a month each for Commission action.

16 CHAIRMAN PALLADINO: I am still assuning a month
|

17 or even 45 days. Would I still ha ve those eight months in

18 the re?

I 19 3R. DENTON: No, not under the proposal we have

20 just been discussing.

21 CHAIRMAN PALLADINO: This is the rero and 45 days.

22 MR. DENTON: That is right, they would go away.

23 CHAIRMAN PALLADINO: They would go away.

24 33. DIRCKS: If you look on it as a full-power
.

25 licensed condition.
|

|

.
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1 COMMISSIONER BRADFORD: Chat is what it is.]
2 CHAIRMAN PALLADINO: So then they would also go

.

3 away under the other proposal.~

4 MR. BICKVIT: I do not understand that. I do not

5 understand why they go away under each of them.

6 CHAIRMAN PALLADINO: I can understand the one but

7 not the other.

8 COMMISSIONER AHEARNE: Because the delay is the

9 time it takes for the plant to start certain activities.
,

10 B ut if you can start the low power, it can start those

11 activities.

12 MR. BICKWITa We are assuming there is a one-month

13 period between the initial decision and the startup af the

14 plan t.

15 COMMISSIONER AHEARNE: No, no, you start the lov

16 power immediately.

? MR. BICKWIT: I am sorry, between the initial

18 decision and the Commission d ecision.

19 COMMISSIONER AHEARNE: Yes, as long as the

20 operator can begin to go through all those things that are

21 necessary to go to 5 percent, it would not make any

22 dif f erence whether the Commission made its decision or not.

23 So there is no delay.

24 MR. SHAPAR: In o ther word s the plant is operating
.

25 while the Commission is exercisinc its review authority.

ALOERSoN REPCAT NG COMP ANY. INC.
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'') 1 MR. BICKWITs For whatever reason you are showing !

2 a month and that month --
*

3 COMMISSIONER AHEARNE It dis a. p pe a rs .''

-

4 MR. DENTON : In effect, Len, as I see it the

5 low-power decision becomes effective a few days af ter the

6 board decision in every case. As soon as we can issue a

7 low-power license af ter the boa rd decision, they would be

8 able to start and they would not need Commisison action

9 u n til 4 5 d,' r s le t 's sa y and tne Commission would be actinga

10 within 3 0.

11 MR. SHAP AR : What is a typical time period for

12 low-powe r o peration ?

-
13 MR. DENTON: Probably two to three months on the

14 first unit.'"

15 COMMISSIONER GILINSKY: You say two to three

16 mon ths against 45 days.

17 MR. DENTON: We only have a handful of cases to

18 choose f rom.

19 MR. COTTER: It may only be 18 or 20 days' work

20 but they cannot do it consecutively.,

21 CHAIRMAN PALLADINO: Under both of these proposals

22 however, we would eliainate some of those eigh t months.

23 COMMISSION ER GILINSKY : I think simost totally.

24 CHAIRMAN PALLADINO I as trying to understand the
,

25 dif f erences between the two and now emphasiring a similarity

ALOEPSCN AEPCATNG COMPANY, :NC,
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'5 1 between the two.
-

2 MR. DENTON: It seems important to me that you a";e
.

3 in effect taking 30 days off every one of these OLs rather

4 than focusing on a few which are in delay. You are actually

5 shortening the time process between the SSER and the abilit'y

6 to issue some kind ot license from 11 months to 10 months in
7 both cases, a case being whether you automatically issue a

8 low power, and what is the other case?

9 . CHAIRMAN PALLADINO: There is the case where you

to issue the low power and allow the Commission 45 days for its1

11 review. There is the case where immediately you issue the

12 f ull.

'3 MR. DENTON: Those are clear, so in either case
.

14 you are in effect taking a month off the standard

15 assumptions for every case. .

18 CHAIRMAN PALLADINO: So to that extent then ther

17 are not different.

18 MR. DIRCKS: But from the point of view perception

19 J n the reports that we submit, we talk about issuance of

20 licenses . If we now talk about issuance of low-power

21 licenses, that is different.

22 COMMISSIONER GILINSKY But the plant does not

23 know whether it is a low-power license or not.

24 MR. DISCKS: The plant does not know but we have
.

25 been asked about low-power liter.ces . If you issue a license

ALCERSoN REPCRTING CCMPANY,|NC,
k,
'
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'N 1 with a condition on it, tha t is dif f erent from issuing a
.

2 low-power license.
.

. 3 ER. BICKWIT: May I make one point. It is related.

4 If the key is when does low-power operation start,

5 does it not then follow that under the existing rule without

6 saking any change at all we can go back to ten days, since

7 it is understood under the existing rule the Commission will

8 authorize a low-power license?
'

9 , COMMISSIONER GILINSKY4 Absolutely.
,

10 MR. BICKWIT4 That is why I was asking. We have

11 already made some progress.
.

12 CHAIRMAN PALLADINO: I am not sure.

13 (Laughter.)
-

x_/ 14 CHAIRMAN PALLADINO: I think Bill has a point.

15 MR. DIRCKS: Ihat is dif f erent. Now there you

16 have some impact because that is then requiring Harold's

17 people to sit down and write out two licenses. Ihat is

16 dif f erent. We keep talking about the license with a

i

19 condition on '_ t . Of course that one has some attractiveness.

20 COMMISSIONER GILINSKY I have never understood

21 w h y these licenses have been all that different. '4hy were

22 not these so-called low power licenses simply full-power

23 lirenses with a condition on them?

24 MR. DENION: We have had some problems in,.this
,

25 area ourselves. Normally there we re some things which
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l

'l 1 needed to be met before initial criticality and during the

2 low power that we take out of the license when we wrote th e
.

3 full-power license. So we cculd write the .1.. cense to"

4 particularfze for the phase of operation we were going to

5 propcse.

6 Then by the time they executed low power we would

7 remove f rom the license any condition which had already been

8 satisfied. There were thos6 kinds of changes to it just to

9 reflect th , status of a plant.

10 They would meet some dated requirements perhaps
.

11 during that period. It is a lot simpler to issue a single

12 f ull-power license upon a board decision conditioned to not

13 go above a certain low power. That way the license wou.Ld

14 not have to recirculate among the staff to make sure it was

15 the most up-to-date version we could write.

16 CHAIRMAN P ALL ADI.'i0 s Let me see if I understand

17 this correctly .

18 If we go to not reviewing the low power, reviewing

19 only full power, then upon the Licensing Boatd's favorable

20 decision you would be authorired to give an operating

21 license with a stamp that says "not good for more than

22 5 percant." Then the Commission would oc ahead and do its

23 delibera tion and that would enable us to save some time off
24 your schedule.

25 If we went to taking the Commission out of both

.
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m
j 1 the low power and the full power, we would accomplish

2 essentially the ssme thing unless the litigation and the
.

f]- 3 licensing process is so extensive that the applicant comes

4 sad says icok, I do not want to wait for that litigation to

5 be settled, I want to move for a low-power operation. In

6 that case then they would go af ter the low-power license;

7 presumably they get it; the other litigation would go on.

8 Then comes the decision; then comes the

9 CommissioE's time. In th a t case we would save a month or

10 thereabouts if we had the zero/:ero versus the zero/45.

11 COMMISSIONER BRADFORD: That sounds right unless
.

12 the issues that have trisen in that more complicated case

13 are such that the Commissien steps in and says this is one

~~

14 w e w a nt to review.

15 CHAIRMAN PAL 1ADINO: Right. They may want to

16 review that anyhow.

17 COMMISSIONER AHEARNE: At least at one stage there

18 was a proposal in Congress to authorize going ahead wi th the

19 low-power license prior to completion of hearing. What is

20 the status of that?

21 MR. BICKWITs They are now both out of committee

22 on either side of the House and they rela te to full power as

23 well as low power. My understanding is that they should be

24 considered on the floors of both Houses the middle of this
25 month or maybe the latter part of this month. People are
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1

"S 1 anticipa ting a rather quick passage of that authority. j
1

2 COMMISSIONER AHEARNE: Because if we were to end |

~

3 up having a statute saying that the director of NRR can-

..

4 issue a low-power license, as I understood it,as soon as he

5 f elt the re were no problems, which I believe is one of the

6 conditions, that would I guess enable the low-oower action

7 to be taken as soon as the pignt would be ready.

8 MR. BICKWIT4 Yes, af ter the hearing.

9 ,90MMISSIONER AHEARNE: No, before the hearing.

to MR. BICKWIT: You are talking about the

11 legislation. Yes, I am sorry.

12 CHAIRMAN PALLADINO: What about Commission review

13 in that legislation ? I thought the Commission still hsd the

-' 14 option of reviewing while the Licensing Board was doing its

15 delibera tion.

16 MR. BICKWIT At this point you are dealing with

17 post-hea ring options. The Legislature will take action

18 bef ore the hea ring.

19 CHAIRMAN PALLADINO: In that case the 45 days

20 would be on the critical path, however not as critical as it

21 is no w .

22 COMMISSICNER BR ADF'Mu s Different paths.

23 COMhISSIONER AHEARNE: Which is a distinct

24 possibility if that le gisla tion would pass, we would then --

25 CHAIRMAN PALLADI30: But now to be fair, that may
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"' 1 be a circumstance in which the Commission might really want

2 to step in and do a little bit of review.
>. .

-m 3 00KMISSIONER BRADFORD: I would think the first
,

4 one or two"anyway.

5 CHAIRMAN PALLADINO: Can I ask the staff to

6 address the impact of those alternatives on their workload?'

7 MR. DENTON : I tried to estimate the effort

8 involved in briefing tne Commission, preparing for the

9 briefing abdcoming ,down and briefing them. I would
,

10 estimate it is not a big effort. It is maybe a man and a

11 half a year to brief the Commission, total.

12 CHAIRMAN PALLADINO: A man and a half a year.

13 MR. DENION: That is one 'nd a half man-years over.

(3
\# 14 the next year, in other words 20 man-days because we do it

15 twice now. We do a low-power briefing and a full-power

16 briefing and prepare for the briefing times 18 cases. I

17 have a man and a half as a total effort involved to do this

18 over the next year.

19 So it is not a big effort and we would obviously

20 do some of this even if the Ccmmission decided not to do the

21 review. So I do not think that is a very big effort. It

22 does involve senist management coming down.

23 Ihe pro is it allows dialogue and communication

24 between the staf f and yourselves so we understand what you

25 think is required in these cases. I do not think it would
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] 1 be a determinate f actor.
,

2 - CHAIRHAN PALLADINO: If we went to no Commission
.

3 review of the operating license, would the workload be

4 significant'ly less, discounting this one and a half years?

5 In other words are there other factors that add to your time?

6 MR. DENTON: I think if you eliminated the review

7 of low power you would cut that one and a half in half.

8 CHAIRMAN PALLADINO: Suppose you eliminated the

6 c perating i1 cense, would I only be eliminating half of it?
, ,

10 NR. DENTON: I think so.

11 CHAIRMAN PALLADIN0s There is no other work except

12 j us t preparing for the discussion.

13 MR. DENTON: That seems to be the major effort,
; .m.

' 14 assuming that all of the other work has been done, that we

i 15 have been through the ACBS and the boards and have a'

|
| 16 decision and that all items are resolved.

17 CHAIRMAN PALLADINO: What I am getting today is a

18 dif f eren t feeling than I got from earlier discussions where
i

19 it was my im pression that if we kept the 05- or 30-day time

20 for the Commission to review operating license, that that

21 would have serious impact both on the schedule and on your

22 resources.

23 There must be something different or new that is

24 br(nqing about a different answer. Is it the fact that you

25 are now recognizi ng th a t the operatino license could be an
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1 operating license with stanped limits? Or is there some 1

|/

2 other f acter involved?
'

3 MR. DENTON: I think originally we were thinking^

-

4 that the most manpower int'ensive would be to require your

5 review of both low power and filli power, require briefings

6 on each and require us to issue two licenses. That took up

7 the most effort.

8 When you remove yourself from one, that really did

9 in my viev,' reduce the amount cf effort it would take by a

10 f actor of two. By getting off the critical path for most-

11 plants, then che delays issue was solved. And then the

12 manpower one is the degree to which the Commission needs to

13 have us answer detailed questions in the re view and how many

14 of my staff need to be present for the Commission review.''

15 CHAIRMAN PALLADINO: Let me make sure I

16 understand. '4 hen we were just havin; individual dialogues

17 and you were talking about the impact on resources, were you

18 t alking only about one and a half man-years?

19 MR. DENTON: I was talking abou*. meeting with the

20 Commission twice on every plant projected for the next

21 y ea r . There were 18 plants. '4e have two meetings.

22 CHAIRMAN PALLADINCs Maybe we did not have s

23 common understanding of the as sump tions. I was assuming in

24 either case that we were going to get rid of Commission

25 review on low power.

|
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1 COMMISSIONER AHEARNE: I expect the biggest I' ''.

2 resource impact difference is in OGC and CPE.
.

~- 3 CHAIRMAN PALLADINO: That may be.
.-

4 ER. DENTON: I guess I was seeing 36 Commission

5 meetings coming up in the next year and having to have my

6 senior staf f present for each one of those meetings, both

7 full and low and for every possible application. That is a

8 considerable amount of talent that would be used in this

9 process wh n I was talkin; about the sire of the impact.

10 CHAIRMAN P ALLADINO: Maybe we ought to ask OGC and

11 OPE whether the workload is any different between these two

12 ' alternatives , at least on your part.

13 MB. BICKWIT: The workload would be substantially
,

- 14 dif f e ren t. If the Commission is out of the business, then

15 we are out of business.

16 COMMISSIONER GILINSKY That is a tempting

|

| 17 prospect.

18 (Laughter.)

19 MR. BICKWIT: I find it tempting.

20 As to how much in the way of resources this is

21 taking, I think we regarded it from our office as scaething

22 in the neiphborhood of one to two staff-years or something

23 along those lines.
.

24 I do not know wh e the r Forrest has had a chance to
.

25 look at that question.
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1 MR. REMICK: OPE some months ago made an estimate''

. .

2 that it would take two man-years on the contested cases.

.- 3 Our experience has been with Diablo Canyon and TMI-1 that i

_

4 that is probably conservative and that probably should be

5 upped a little bit. If you went to the case where the

6 Commission --

7 CHAIRMAN PALLADINO: Were you talking two

8 man-years per casa?

9 .MR. REMICK: No, total for the cases anticipated

10 in the coming year.

11 COMMISSIONER 3RADFORD: That I take it included a

12 separate low-power review.

13 MR. REMICK: That is correct, in other words each
,3
N/ 14 contested case that we would do the review for the

15 Commission .

16 If the Commission removes itself entirely from lov

17 power and full power, we would not need to do that so it

18 would save sc ething like two to three man years. We would

19 b e out of business too.

20 If you vent part way, I do not think we would

21 split it half and half. I would say if we still had the

22 f ull power, that would probably be about two-thirds of the

23 f ormer expenditures.

24 CHAIRMAN PALLADINO: So be tween the two of you,
.

25 you have a year and a half saving. If we went zero/rero es

ALCERSON AEPCRT!NG CCMP ANY, INC,
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O 1 opposed to zero/45 rou might s ve one year.

% s...m.i.ne~ & &...es || Depending
C F. . ? ?.L '_20 always on hov many"2 m

.

3 you decided to take up under the option that left you them

./

4 discretion ~to take up the hard cases.

5 CHAIRMAN PALLADINO: Yes, that is really the limit

6 based on these estimates.

7 COMMISSIONEE AHEARNE: Of course the impact of the

8 year and a half is much more severe on then for their size

9 staff than Fa rold's.

10 CHAIRMAN PALLADINO: I think these are interesting

11 and rele vant items.

| 12 Did you have more?

13 MR. DIRCKS: I think that is all.
>NO 14 CHAIRMAN PALLADINO: Tony, you had your hand up.

15 MR. COTTER I though t you were giving me a

,

16 birthday present. You were getting out of business; he was
!

: 17 getting out of business.
i

18 (Laughter.)

19 CHAIRMAN PALLADINO: *4e are keeping you guys in

20 business .

21 MB. COTTER: The only impact I can see of

22 immedia te ef fectiveness on us is that for those plants which

23 might run the risk of being impacted, the board in question

24 WO41d generally expect to see a motion f or a 5 percent

25 license and consequently would have to hold an additional
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1 hearing to deal with that iss2e and write an additional

2 decision.
.

.O 3 COMMISSIONER GILINSKY: How is that affected by
J ;

4 the Commishion's decision to act one way or another?

5 MR . COTTER : If you restored full immediate

8 effectiveness, the likelihood of the 5 percent motion being

7 sade is decreased.

8 COMMISSIONER GILINSKY: Because of the additional

9 30-day ' ComIaission rev , ew? - That is a little hard to believe.

10 CHAIRMAN PALLADINO: Why would the likelihood

11 change?

12 MR. COTTER: Because it would take the Commission

13 out of the path for the issuance of the license.
.

14 CHAIRMAN PALLADINO: But-it still would be an

15 operating license review unless the applicant specifically

18 filed a motion for low power.

17 COMMISSIONER GILINSKY: You are saying a 30-day

18 change in the overall ten-month schedule is going to lead an

19 a pplican t to get involved in a whole serarate hearing which

20 slows up the full-power hearing?

21 MR. COTTER: I ha ve f orgotten exactly how the 30

22 d a y s is ph r a sed .

23 COMMISSIONER AHEARNE: It is a goal.*

'
24 MR. COTTER: It is a goal as I recall.'

-

25 MR. SHAPAR: I do not think it will have any

|
1

l
1

I
i
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'N 1 impact on the number of applications that you have for
-

2 low-power licenses. I think what you have done is in effect

3 in context restored immed. ite ef fectiveness at least in
' '

<

.;
4 terms of allowing low-power operation.'

5 ~ The only times you had motions for low-power

6 licenses in the past I think are the same situations in

7 which you will continue to get them, where the applicaat is

8 hung up on a bitterly contested case on full power and can

9 see it is )oing to last for mon ths and he f eels he can deal
10 with the issues for full power and he will continue to

11 submit his low-power license.

12 So I do not think what you have done here is going

13 to affect the number of times you will get low-power
,

;

< 14 applications in the future.

15 COMMISSIONER GILINSKY: I agree with that.

16 CHAIRMAN PALLADINO: Tony, do you have anything

17 more?

18 MR. COTTER: That is all I have.

19 CHAIRMAN PALLADINC: Alan?

20 MR. ROSENTHALs It would be no impact at all on

21 the appeal panels one way o r the o ther, other than at the

22 present tim e there is a certain awkwardness and, if I mey

23 p ut it, amusement in some circles over: what is this, the

24 supreme court, i.e., the Commission passing upon the

25 immediate effectiveness and at the same tim e the lower

.
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1 tribunal, to wit, the Appeal Board has got a motion for a'%f
.-

2 stay before it. People who are accustomed to the judicial

3 hierarchy and how the pieces fit do not understand this.
"

(m s

, . . .
4 There also is a healthy amount of skepticism over

5 whether an an appeal board would grant a stay of an -

6 operating license authoriration in circumstances where the

7 Commission had decided to allow the decision to become

8 effective. Even if you point out to people that the

9 standards ,that are being employed are different, that

10 skepticisa continues.

11 So all I can say is that we do not really care one

|

12 way or the other in terms of our resource u tilita tio n . It
,

!-

13 is just that we have to deal with what is regarded by most
| .m

| ks 14 of the observers of the passing scene as a rather odd
|

15 situation.

16 CHAIRMAN PALLADIN0s Alan, are you saying that if

17 we did not participata in the immediate effectiveness and

18 jus t let it happen that we would be in a better posture with

i 19 regard to the peint you are making?

20 MR. ROSENTHAL: Again, the thing is that whether

21 rou are in or out of the immedia te eff ectiv eness review
22 business , we get plugged in in the same way. If someone j

23 files a motion for a stay under 2.788 of the Rules of

24 P ractice, we entertain the motion and act on it. If there i
i

u |
-

25 is no notion filed, then we are not concerned at all with j
1

-
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T'' 1 effectiveness.

2 It really does not make much difference to us
.

3 whe ther the Commission is in or out of that process. Our:

4 cole. is thW same in either event.

5 CHAIBMAN PALLADINO: I understand that. But if

3 you were giving a more general pictura --

7 MR. '<0SENTHA1: I was just saying tha t there is a.

8 good deal of puzzlement. That is not a reason to pull out

9 of your ismediate effectiveness review if you think there is
,

10 good and sufficient reason for doing it.

-11 It is just that people find this a rather strange

12 animal where at one and the same time the Commission and a

13 subordinate tribunal are looking at the question as to

14 whether this operating license is to ;o into effect or not.

15 People can just remain pu = led and we will continue to give

16 our estimation and they may accept it or they may not as the

17 case may be.

18 COMMISSIONER BRADFORD: Alan, it is not as though

19 all was perfect clarity under the old system. There was a

20 dif ferent group of people who were puzzled as to how a plant

^ 21 could have started up in their hometown without the

22 Commissionars ha ving any f a milia rity at all with what the

23 issues were in that case.

24 The croups that you hear from of course are the
.

25 people who are intisately familiar with our process and witu
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'' 1 the judicial model. But as far as larger pu==lements in the

2 community --

c
.

m 3 NR. ROSENTEAL: I recogni a that. I would say
,

4 though with~ due respect that you are dealing with a heavily

5 contested operating license proceeding which has generated a

6 record of many thousands of pages and a decision of a

7 licensing board covering 100 plus pages and disposing of

8 maybe six, 'seven, eight or ten issues, that these people in
1

9 the countgyside really think that in the space of 30 days
10 the members of this Commission are going to be able to come

11 to grips with those issues against the background of the

12 adjudica tory record on which they were decided.''

13 Recognizing the gentlemen 's capabilities, I would
,

14 say that they are unrealistic.

15 COMMISSIONER BRADFORD: That is not what we are

16 saying. What we are saying is we would at least look at the

17 issue to the point tha t we are satisfied that it does not in

18 our view pose an immediate threat to them while a more

19 detailed review is going on. Under the old system we did

20 n o t know what the issues really were.

21 MR. ROSENTHAL: The reason I made this observation

22 is I understand tha t your review is in a different sphere.

23 But again I would think that what most of these

24 people in the area of the reactor, particularly if .they have

25 been involved in the adjudicatory proceeding, are concerned
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1 about are the matters which they raised in that proceeding'~'

2 and -either the evidence tha t they presented and which was
.

3 rejected by the Licensing Board or what they think was ax

a
4 devastating cross examination of the witnesses for the staff

5 or applicant which did not persuade the Licensing Board.

6 As to that, they really have no reason to come --

7 this is the point that I was trying to make -- that in the

8 space of 30 days the Commissien will have focused on their

9 concerns, ;on their beliefs as to what the Licensing Board
,

to should have decided on the basis of the record. There may

11 be some measure of comfort knowing tha t the Commission has

12 taken a look at it.

13 Again in candor I would nave tc say that for at

- 14 least those partipants in the proceeding that measure of

15 comfort is not going to be that large.

16 MR. COTTER: My board 's experience certainly would

17 endorse that in that they are the people on the spot and

18 have to look out for the period of time tha t evidence is

19 being taken and a record is compiled. Certainly the

20 commentary in r.he local press that I have seen focuses on

21 the meaningf ulness that these individuals can bring to the

22 questions which are presented to them and the concern that

23 they can demonstrate.

24 While my perspective may be a little biased, I
,

25 think f or purposes of that plant and that ccatest the
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~y 1 Commission is that board.
./

2 COMMISSIONER BRADFORD: I do not think so. I

- 3 think that is an illusion.
-

4 MR. COTTER: That is the statutory delegation of

5 authority.
,

6 COMMISSIONER GILINSKY: I understand that. But

7 what we are talking about -- Bill I think put it pretty well

is that these are the most important8 in the beginning --

9 decisions the Commission makes. The question is will the
..,

10 Commissioners deal with them, take responsibility f or them

11 or not. The man-years we have talked about here seems to me

12 inconsequential if we are talking about helping the

13 Commissioners make decisions on the most important questions
,

14 bef ore this agency._-

15 MR. CGTTEP: I understand your position. I would
,

16 take it from a different standpoint. To me it is impossible

17 for the Commissioners to do what you are saying because of

18 the other responsibilities they have.

19 COMMISSIONER AHEARNE: I agree with you almost all

' 20 the way except for one phrase, " take responsibility for."

21 Tha t is independent to the level of review tha t you take.

22 CO MM ISSION ER GILINSKY: It is clear when the

23 President makes a decision he does not spend as much time on

24 it, not that I want to compare ourselves to the President,

25 b ut when any chief executive of a company o r wha tever makes
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"N 1 a decision he obviously does not spend as much time on it as

2 the people who prepared and did the ground work.
.

3 Nevertheless he makes that decision, takes responsibility--

J
4 f or it. I~think that is what we are talking about here.

5 MR. COTTER: There is another analogy. Frequently

6 the decision he makes is to delegate that authority to a

7 competent group to take the aciton.

8 COMMISSIONER GILINSKY: You have to know what to

9 delegate... A great deal of it is delegated.
_

10 CHAIRMAN PALLADINO: As I understand the situation

11 then and I might use a shorthand, so far as the impact of

12 these two, the difference is perhaps one staff-year in your

13 o pe ra tio n a n d one and a half staff-year collectively between
..

| 14 OGC and OPE. The places where the impact could exist on the

15 schedule would be if we had the interim licensing rule, then

16 ve would be on the critical path to the extent of one month

17 but it would be on a different path. I recognize that.

18 However if there were strong litigation on the

| 19 operating license hearing by the Hearing Board, the

20 applican t migh t then choose to move for a low-power license

21 and in that case we could be on the critical path. However

22 you do point out that that might be the very case in which

23 we wo uld like to make a ruling.

24 Before vou summarized I forgot to ask Forrest and
.

I25 Howard if they had any comments they wanted to make.
i
!

.
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1 MR. REMICK: No, I do not think from the''

2 standpoint of CPE. There is a differsnce between the two

*

3 f rom the standpoint of other resources. A resource--

J
4 expenditure is not considerable although for a small office

5 it is relatively --

6 CHAIRMAN PALLADIN0s What are your total

7 staff-years?

8 MR. REMICK: There are about 14 and so if we are

9 talking sa;Y an estimate of currently three man-years, it is
.

10 3/14

11 CHAIRMAN PALLADINO: Cut it in half.

12 MR. REMICKs If the Commission takes itself out,

13 we would not be expending those three man-years. If the
.,

L 14 Commission takes itself out of low power, we would probably

15 be expending two man-years of continuous effort per year.

16 CHAIRMAN PALLADINO: So my total one and a half

17 was not quite righ t fo r the difference.

18 MR. REMICK: Not quite.

19 COMMISSIONER BRADFCRD: Put it may be pretty close

20 because I cannot believe there are not going to be some

21 cases the Commission is going to take anyway. And I think

22 the minute you start, you will get the bulk of the

23 m a n .* o n ths rig h t away.

24 COMMISSIONER GILINSKY: At the risk of repeating

25 wha t I said before, even if it is several man-years I just
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'' 1cannot imagine anything more important for the Commission

2 and staf f to be working on.
.

- 3 CHAIRMAN PALLADIN04 I am not arguing that. I am

4 just trying to assess the situation.

5 Howard, do you have any comments?

6 MR. SHAPAR: No.
.

7 CHAIRMAN PALLADINO: Are there any other comments

8 to' be made at this time?
.

9 XNo response.)

to CHAIRMAN PALLADINO: I suggest we not vote on it.

11 I personally would like to delibera te a little more. We may

12 get closer to the issue.

13 I did want to raise one other question. There is

14 another part to your proposal and that is to extend 30 days

15 to 45. I was wondering whether you might indicate the

16 rationale.

17 COMMISSIONER GILINSKY: I think I had originally

18 suggested the 45 on the grounds --

19 COMMISSIONER BRADFORD: I thought I did.

20 COMMISSIONER GILINSKYs Peter did. At least I

21 su p ported it .

22 -- on the grounds that if we were dropping the

23 low-power review that in fact 45 days was probably a minimum

24 period anyway. I do not regard that as unreasonable.

25 COMMISSIONER AHEARNE: I think we should stick to

ALCEASCN AEPCRTING COMP ANY, ;NC,
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.rw 130 days.

2 -CHAIRMAN PALLADINO: In view of the fact that we
.

- 3 might get legislation to give us interim authority maybe

~

4 ths t would-be.--

5 COMMISSIONER GILINSKY We may want to rethink

6 that.

7 COMMISSIONER BR AD FOR D : The 95 I think was one of
8 Harold's estimates that the low-power phase tends to run a

.

9 couple of yonths anyway and therefore it did nct seem to

10 aatter very much. But I do not feel strongly about that in
i
' 11 . case that is sufficiently tangled.

12 COMMISSIONER AHEARNE: It is on hold anyway.

13 CHAIRMAN PALLADIN0s There are a lot of

_ 14 perceptions to be satisfied and I was thinking of
!

I
15 perceptions that were particular.--

16 COMMISSIONER BRADFORD: I an amenable to 30.

| 17 COMMISSIONER GILINSKY One thing we have not

18 talked about is whether this is a useful process. Aside

i 19 f rom the fact that it has a basic usefulness in that it has
!

! 20 the Commission taking responsibility for the important

21 decisions, it also is a very important cpportunity for the

! 22 Commission to become educated on the details of the
!

! 23 licensing process in the various cases.

24 But it seemed to me that yesterday's experience
-

I s.

25 wa s evidence of tha t, that the process is useful. Things
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' 1 come up in this review that for one reason or another have'

2 not come up before, whether it is the f act tha t the
.

3 Commission is asking the questions or people have had more--

~

4 time to think about it.

5 COMMISSIONER AHEARNE: I think we have had this

~6 dialogue several times befeore. I would disagree with the

7 implication or at least I would not draw the inference that

8 the items that come up for example in Sequoyah would not

9 have come.[up in the absence of our examination. I think it

to came up in the normal staff review process.

11 COMMISSIONER GILINSKY: Yesterday 's experience I

12 think at least substantiated the point about educating the

13 Commission and getting more informed about what is
.

5.. 14 ha ppening. I think you would not no rmally be informed to<

!
15 that extent if you were not conducting that review.

l
16 COMMISSIONER AHEARNE: I agree.

17 MR. DENTONs I think the communication between the
!

.
18 Commission and the s taff is usef ul. It is a chance for the

!

l 19 senior officials to understand what you think underlie these

20 and the way you would like to see these probleus

21 a pproach ed. I think once we come to agreement on how to

22 approach some areas which are not well defined, then we

23 could do them again that wa y.

24 I would comment that it is probably the most
,

-

25 audited pa r t of the Commission's process because of the
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'! 1 automatic audit by the ACES and largely by the boards. You

2 could to some degree achieve that knowledge that you are
.

r3 3 seeking by auditing rulemaking, by auditing in more detail
-

4 some other-aspect of the Commission's activity. -

5 COMMISSIONER GILINSKYa Our experience is not,

6 that this is the place where you really begin to understand

7 what is happening. In fact I think th e Commission cannot

8 exorcise its rulemaking function if it is not intimately

9 involved i the licensing process, because it is very ha rd '

.10 to understand the impact of the rules, what rules are

11 needed, the effective rules unless you see the application

12 of it in the licensing process.
I

13 I have found it very useful.

'- 14 CHAIRMAN PALLADINO: I think as far as keeping the,

15 Commission apprised of what is going on, it is a good

! 16 vehicle. I am not sure that we actually do contribute to

17 the decision.

13 COMMISSIONER GILINSKY: 'de have in a number of

19 cases, for exampla hydrogen control in a couple of cases.

| 20 MR. DENION: It is true that the Commission is the

21 only group in the auditing process that is able to go beyond

22 i ts rules where it sees a need to. The staff and the boards

23 would stick strictly to the rules as they understand them.

24 COMMISSIONER GILINSKY: Right. And if confronted
s, ,

25 with a problem we can decide well, we are just going to have

...
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1

|

(~} 1 to do something more or less.
J

2 MR. DENTON: I would propose also that even with
~

3 the delegation issue of low-power license, if there were,,,

s _.
4 some unusual circanstance that I thought warranted the

5 Commission's attention in one of those, I would bring it to

6 your attention in those cases if it was not a contested part.

7 MR. REMICK: Mr. Chairman, could I add something?

8 If the Commission did decide to remove itself from

9 the f ull' p wer OL effectiveness review, we would assume the

10 Commission would want OPE to still monitor such things as

11 the staf f SERs, the ACRS meeting on that SER and the ACRS

12 le tter. So if there were someth'.ng unusual, we would be in

13 the position to bring this to the attention of the
,

14 Commission a t an early stage so to alert the Commission to-

15 tha t particular case. They might want to consider

16 ef f ectiveness review on their own position.

17 We just assume that that would still be the

18 f uncton th a t the Commission would want us to carry out.

19 CHAIRMAN PALLADINO: Would that reduce the

20 dif ference in staf f ?

21 52. REMICK: Considerably because we would be

22 focusing in on several specific documents, the SER and ACRS

23 lettery as keys to significant and technical issues being

'

24 brought up by the staff or ACBS, where currently it is
_

25 reviewing entire records of the proceeding.

.,
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'] 1~ COMMISSIONER BRADFORD: I think the Chairman's

2 question was the reverse. It was whether you were including
.

3 the monitoring time in your estimate.m

-

4 NR. REMICK We estimate that monitoring to be

5 some small f raction of a man-year for the number of cases

6 coming along. We just assume that you would want us to

7 continue to do that that type of thing.

8 CHAIRMAN PALLADINO: In the accuracy of our

9 estimate i , does not matter which way.

10 Are there any other points that the Commissioners

11 vant to bring up or anyone else?

12 (No response.)

13 CHAIRMAN PALLADIN04 I have appreciated this
, . . -

'- 14 discussion. I think all of us have. I will suggest t.1 a t w e

15 not vote today so th at each of us can reflect on the issue.

16 Unless there is anything else to come before us we

17 vill stand adjourned.

18 ( Thereupon, at 3:25 p.m., the hearing adjourned.)

19

20

21

22

23

24 -

25

,
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