August 7, 1921

Cocket he, 50-30GA

Ceorge R, Kucik, Esgq.

Arent, Fox, Kintner, Plotkin & Kahn
Federal Car Building

121 K Street, N. K.

wasnington, D, C. 20006

Lear lr. Kucik:

tn June 22, 16¢1, you filed a petition pursuant to 10 C,F.R, 2,20¢ on
behielf of Parsons and khitterore, Inc., and Resources Recovery (Dade
County), Inc. In that petition, you requested the HRC to institute
enforce ent action against the Florida Power & Light Cormpeny (FP&L) for
tne asserice failure by FPGL to abidc by an antitrust condition of tne
license FPOL holds for the St. Lucic Unit Ho, 2 nuclear power facility.
For tre recasons set forth in the enclosed “Director's Decision Under 10
C.F.R. 2.200", your request has been denied,

F copy of this decision will be placed in the Corm:issfon's Public Docurent
Roc at 1717 H Street, N,W., vashington, D, C. 20555, and the local public
docuscrt rour for the St. Lucie Plant, Unit No. 2, located at Indian Miver
Corgunity College Library, 3209 Virginia Avenue, Ft, Pierce, Florida. 2

copy of this decisfon will also be filed with the Secretary of the Corv'ission
for its review in accordance with 10 C.F.R. 2.206(c) of the Cormission's
rejulations, As previded in 10 C.F.R. 2..0%(c) of the Corrission's requla-
ticns, this decisfon will constitute the final actfon of the Commission
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Dr. Robert E. Uhrig, Vice President
Advanced Systems and Technology
Florida Power & Light Company

P. 0. Box 529100

Yiami, Florida 33152

Harold F. Reis, Esq.

Lowenstein, Newman, Reis, Axelrad & Toll
1025 Connecticut Avenue, N. W.
wWashington, D. C. 20036

Norman A. Coll, Esq.

HMcCarthy, Steel, Hectory & Davis

14th Floor, First National Bank Building
Miami, Florida 33131

Mr. Martin H. Hodder
1131 N. E. 86th Street
Miami, Florida 33138

Resident Inspector

St. Lucie Nuclear Power Station

c¢/o U. S. Nuclear Regulatory Commission
7900 South AlA

Jensen Beach, Florida 33457

Bureau of Intergovernmental Relations

660 Apalachee Parkway
Tallahassee, Florida 32304

Attorney General

Department of Legal Affairs
The Capitol

Tallahassee, Florida 32304

Administrator

Department of Environmental Regulation
Power Plant Siting Section

State of Florida

Montgomery Building

2562 Executive Center Circle, E.
Tallahassee, Florida 3230!

Chairman

Florida Public Service Commission
700 South Adams Street
Tallahassee, Florida 32304

Federal Energy Regulatory Commission
825 North Capital Street, N. E.
Washington, D. C. 20426

County Administrator
St. Lucie County
2300 Virgina Avenue
Room 104

Ft. Pierce, Florida 33450

“Jihes LULIL

Divector, Criteria and Standards
(ANR-460)

Office of Radiation Programs

U. S. Environment:* Protection Agency
Washington, D.C. 20450

Regional Radiation Representative
EPA Region IV

345 Courtland Strcet

Atlan a, Georgia 30308
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DD-81-15

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

QFFICE OF NUCLEAR REACTOR REGULATION
HAROLD R. DEWTON, DIRECTOR
In the Matter of )
FLORIDA POWER & LIGHT COMPANY § Docket Mo. 50-389A
)

(St. Lucie Plant, Unit No. 2) (10 C.F.R, 2,206)

DIRECTOR'S DECISION UNDER 10 C.F.R. 2.206

By letter dated June 22, 1981 George R. Kucik, Esq. requested, on
behalf of Parsons & Whittemore, Inc. and its whol'y owned subsidiary
Resources Recovery (Dade County) Inc., (hereinafter iointly referred to
as petitioners) that enforcement action be instituted against the Florida
Power and Light Company (FP&L) for the asserted failire by FPAL to abide
by an antitrust condition of the license it holds ‘or its nuclear power
plant known as St, Lucie Unit 2. Florida Power & Light Company submitted
a response to the petition on July 15, 1981, For the reasons which
follow I decline to institute the requested enforcenent action,

DISCUSSION

The license condition in question Yy requires, ameng other things, that

FP&L transmit under certain conditions electricity generated by twc defined

categories of electrical generating entities:

1/ See Florida Power & Light Company, CPPR 144, Amendment No, 3, 3.F.(6),
Section X, issued May gé, l§8i l%ﬁ F.R. 31394).
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- "qualifying small power production facilities".
as that term is defined by a regulation of the
Federal Energy Regulatory Comnission g/; and

- "neighboring entities", a term defined in the
license condition itself,

The petitioners here are the designers/constructors of a resource
recovery plant said to be capable of producing 77 megawatts of
electricity by burning fuel derived from refuse. Claiming status both
as a "qualifying small power production facility" and as a "neighboring
entity" they assert that they have requested FP&L to provide
transmission service and that, in violation of its NRC license
condition, FP&L has refused.

Whether the petitioners are a "qualifying small power production
facility" is a question involving the interpretation of provisions of
the recently enacted Public Utility Regulatory Policies Act of 1978
(PURPA) and the implementing regulations promulgated by the Federal
Energy Regulatory Commission at 18 C.F.R,, Part 292, Not only are these
provisions of law the proper province of the Federal Energy Regulatory
Commission but, in fact, the very issue of petitioners' status as
"qualifying small power production facility" is currently pending before

that agency. 3 Moreover, it is my understanding that both the

2/ 18 C.F.R,, Part 292, Subpart B.

3/  FERC Docket Mo. QF31-19-001, 46 Fed. Reg. 30557.




petitioners' claim and FP&L's challenge to that claim in the pending proceeding
involve a question of first impression before FERC. In these'circumstances.
FERC should be afforded the opportunity to interpret PURPA and its own regula-
tions free of any intrusion an advance interpretation on my pirt might cause.
Assuming for the sake of argument only that petitioners otherwise fit within

the definition of "neighboring entity", Yy the petitioners' claimed status as
a "neighboring entity" in this petition is intertwined with the question of whether
it is a "qualifying small power production facility". The velationship is as
follows. In order to come wittin the definition of "neighboring entity" the
petitioners must satisfy several enumerated criteria including this one:

"(3) it is, or upon commencement of operation will be

subject to regulation as a public utility with respect

to rates or service under applicable state law, or under

the Federal Power Act, or it is legally exempted from

such regulation by law."
Petitioners assert that the resource recovery plant satisfies this criterion
because it "is subject to regulation as a public utility under the Federa! Power

Aetr. 3L

The reason petitioners assign for the facility being subject to
regulation under the Federal Power Act is that it has a capacity "in excess of
30 megawatts" and, therefore, is not exempt from regulation under a provision

of the Federal Energy Regulatory Commission's regulations (18 C.F.R.

2L Because the decision I reach does not require determining whether petitioners
do indeed otherwise fit within the definition of "neighboring entity", I make

no determination in that regard.

5/ See "Request for Enforcement Action Against Florida Power & Light
Company", submitted by George R. Kucik, 6/22/81, at 6.




.
292.601) which exempts from the Federal Power Act “qualifying small power
production facilities" having capacities of 30 megawatts or Jess. By employ-
ing this reasoning process the petitioners have inferentially asserted that
the resource recovery plant is a "qualifying small power production facility"
and thus rendered their "neighboring entity" argument dependent upon the
resolution of their status as a “qualifying small power production facility",
For the reasons discussed at the outset 1 decline to attempt to pre-
judge the outcome of the pending FERC proceeding, the very purpose of which
is to deternine whether or not petitioners' resource recovery plant is a
“qualifying small power production facility", Pending resolution of
petitioners' status, an adequate basis upon which to institute the
requested enforcement proceeding 15 lacking. Accordingly, I decline to
do so and deny the request of the petitioners. 5/

A copy of this decision will be filed with the Secretary of the
Commission for its review in accordance with 10 C.F.R. 2.206(c) of the
Commission's regulations,

As provided in 10 C.F,R. 2.206(c) of the Commission's regulations,
this decision will constitute the final action of the Commission 25 days
after the date of issuance, unless the Commission ~n its own motion

institutes the review of this decision within that time,

o e £

arold R, Derton, Director
/ Office of Nuclear Reactor Regulation

Dated at Bethesda, Maryland
this 7 day of August , 1981,

6/ 1f FERC were to decide that the resource recovery plant does qualify as a

"qualifying small power prciuction facility" the decision I reach today would

of course, not prevent the petitioners from resubmitting their request for

enforcement action. Should the petitioners ckjose to resubmit their petition
after FERC rules, a determination will be made at that time as to whether the
requested enforcement action is appropriate.



