UNITED STATES OF AMERICA
NUCLEAR.REGULATORY COMMISSION

BEFORE THE ATO&IC SAFETY AND LICENSING BOARD

In the Matter of Docket No. 50-255

CONSUMER'S POWER COMPANY (EA £1-18)
(PALISADES NUCLEZR POWER FACILITY)

BRIEF ON APPEAL OF THE UTILITY
WORKERS' UNION OF AMERICA, AFL-CIO,
AND THE MICHICAN STATE UTILITY WORKERS COUNCIL

The Utility Workers' Union of America and its affiliate,
the Michigan State Utility Workers' Council, appeal from the
July 21, 1981, order of the Atomic Safety and Licensing Board
denying its petition for Hearing on the March 9, 1981, Nuclear
Reguilatory Commission Order Confirming Licensee Actions to

Upgrade Facility Performance.

INTRODUCTION AND STATEMENT OF FACTS

On March 9, 1981, the Nuclear Regulatory Commission
issued an Order Confirming Licensee Actions to Upgrade Facility
Performance with regard to the regulated operations at Palisades
Nuclear Power Facility, located in Van Buren Ccunty, Michigan.
This "Confirming Order" formalizec several operational changes
proposed by the licensee, Consumer's Power Company, and provided

inter alia, that:

Extended overtime on the part of licensed
operators shall be avoided by restricting the
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to operate without a cha.ge in procedure, then such change must
and should be made. Hb;ever, the Union vehemently objects to

a knee-jerk response imposing a program change made without

due consideration, basis or need, especially where such change
detrimentally affects the interests of Union members without
their knowledge or input.

The primary function of legal prc ess is to minimize
the risk of erroneou: decisions. Government officials, in-
cluding this Commission, are constitutionally . guired to
minimize such risks of error and unfairness whenever i* con-
ducts procedures which may threaten established riglts and

interests. Jacksonville Shipyards, Inc v Perdue, 539 F2d4 533,

546 (1976) (Department of Labor Benefits Revie rd proceeding).
The Union's members stand to be injured by what amounts to
un.ritical acceptance by the enforcement staff c¢f the licensee's
g-ratuitous bid to restrict the overtime of itz licensed
operators. The Union has not yet been affordc® a hearing, and
plainly deserves and has a right to be heard.

III. COMMISSION REGULATIONS SUPPCRT THE UNION'S
RIGHT TO BE HEARD.

A. The Union Has Standing To Pequest 2 Hearing.

Section 2.714 of Nuclear Regulatory Commission Pegu-
lations, 10 CFR 2.714, permits any person whose intercst may be
affected by a Commission proceeding to request intervention in
the proceeding, or to request a hearing. The Palisades facility

operators represented by the Union possess a real and substantial
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tc their employment responsibilities and the effect of working
conditions, i.e., overt}me standards, on their own ability to
pertorm in a safe mann;r, and as to whether safety interests
justify the overtime reduction. It is clear that the licensee
and the Commission possess little interest in raising and
examining these important issues. Furthermore, the Union,

as representative of licensed facility operators, possesses
singular experience and knowledge in this regard. It is

plain that a record regarding the safety need for reduction

of operator overtime cannot be considered scund without the
input of the operators themselves.

The Board, however, failed to grant a discretionary
hearing, having determined that the language of the Commission's
routine referral order‘é/ mandated that the Board decide only
whether the Union "should be granted" a "required" hearing
as a matter of right. (Memorandum and Order, p». 17-19.)
According to the Board's reasoning, the Commission had
already decided, without saying so, that the Union was not
entitled to be heard as a matter of discretion. This "implied
denial" of a discretionary hearing is supported only by

reading between the lines of a routinely issued document

formally ordering the Board to investigate the request, and

&/
~  The Commission's Order of May 29, 1981, referring the
Union's request for a hearing to the Atomic Safety and Licensing

Board stated that the Board was:

to decide whether the Union should be
granted a hearing. If the Licensing Board
determines that a hearing is reguired, it
should conduct a hearing.
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