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-( } 1 EEOCEERIEGE
'2 (9:30 a.m.)

3 JUDGE BLOCH: Good morning. I would like to note
U'~'

4 at the outset of today 's session that the parties are

5 represented much as they were yesterday, so we need not call

6the roll again.

7 I also would like to note for the record that this

8 morning bef ore we had begun the proceedings I inquired of

9 the parties concerning the existence of the charter and

10 bylaws of the Florida Operating Committee, and I was

11 inf ormed by counsel for Florida Power C Light that the

12 cha rter of tha t organization is not known to be in
,

13 existence. However, I was told that the Florida Electric

14 Power Coordinating Committee has either a charter or bylaws,

15 and Florida Cities agreed that they would provide that

16 cha rter for the record.

17 May i ask if the Florida Opera tin g Committee

18 charter and bylaws were the subject of a discovery request?

19 MR. GUTTMAN 4 Your Honor, if I may, I obviously

20 can be amended or supplemented or corrected by the company,

21 but as I understand it the Florida Operating Committee was

22 set up around 1959 as a result of discussions among the

23 Tam pa, Florida Power Corporation, and Florida Power C

() 24 Light. Insof ar as we have sought discovery, anything that

25 might be called an " operative document" is a letter I

!

,
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IJ 1 believe from Mr. Pfife, and perhaps from other of f.icials of
w.-

2 the two other companies stating we would like to have a

; 3 meeting to form a group to get together to discuss the

4 f ollowing subjects.

5 I do not know of anything that would constitute a

6 f ormal consideration, but we would be happy to cupply what

7 ve see as the initiating letters and obviously the company

8 can comment on it, or provide whatever supplemental

9 materials they feel are relevant.
I

10 JUDGE BLOCH4 Is that basically Florida Power E

11 Light's understanding, also?
|

12 MR. BOUKNIGHT4 Mr. Chairman, our understanding is

13 that the Florida Opera ting Committee was an informal group |

(~J
b 1

'
14 which did not have a formal charter. That is merely an'-

15 understanding. There is not anyone active with the company

16now who was there that day, I don't think, in 1959.

17 JUDGE BLOCH: I would rather not get into a debate

1 18 of the significance of that particular le tter. I think it

| 19 is remarkable we have so much agreement about that

20 particular committee.

21 MR. GUTTMANs I should say, we did find in or

22 about 1951 there was a draft transmitted at FPEL, Florida

23 Power, and Tampa Electric, a draft of a coordination

(')S( 24 agreement, or something to that effect, relating to the

25 Florida Operating Committee, but I do not whether we

(')
L/
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I
.

"'/ ; 1 established during discovery whether that was signed.
%s/

2 JUDGE BLOCHa Let's go off the record for just a

3 moment.

4 (Discussion off the record.)

S JUDGE BLOCHa Let's resume.

6 The first question for this morning for which I

7 would like to allot 15 minutes is Mr. Jablon's discussion of

8 FERC Opinion No. 517 and what collateral estoppel effect, if

9 any , ought to be accorded to it.

1G Hr. Jablan?

11 ORAL ARGUMENT OF FLORIDA CITIES BY MR. J ABLON REGARDING

12 FERC OPINION NO. 517 AND COLLATEBAL ESTOPPEL

13 NR. JABLON: Thank you, Your Honor.

14 First, Oginton No . 517, as the opinion states, and

15 as we cite in our pleadings to you, establishes that there

16 was coordination between the major companies in Peninsula

17 Florida in the applicable period , the mid-sixties, when th e

18 nuclear units which are the subject of this proceeding were

19 being formed.

20 More specifically, the Federal Power Commission at

2137 FPC page 544 comments on Florida Power & Light Company's

22 assertion that because of the unique peninsula nature of its

23 service area it planned its system to be self-sufficient,

() 24 and because it was self-sufficient in generating capacity

25 tha t it was not jurisdictional.

O
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({ }
1 The Commission states that they do not find the

2 assertion persuasive. The fact that FPL could operate as a

3 self-suf ficient utility is not controlling because FPL

4 simply does not operate its system in this manner. And it

5 goes on to state the benefits of the coordination which was

6 taking place at the time, or what was called a " Florida

7 pool."

8 The relevance of the decision to this proceeding

9 is particularly acute in the nexus aroa, or what has come to

10 be called the " nexus area ." Under classic Section 2

11 analysis as adopted in Farley and, for that matter, Midland

12 a nd Otter Tail, these cases hold tha t where a utility has a

13 monopoly control or near-monopoly control over a market

14 area, and where it ref uses to deal in important f acilities

15 in a way which will maintain its competitive status or

16 advantage it, that antitrust liability attaches or the

17 Section 2 situation can exist.

18 Florida Power & Light has asserted that Florida

19 Cities must demonstrate a nuclear product market, and that

20 is one of the areas, the ma rkets, which we will get to.

21 However, the Midland decision itself makes clear, and Farley

22 makes clear that where you can establish that the company

23 gets benefits through coordination that this provides a

() 24 means for getting nexus to the plant.

25 Now in terms of the collateral estoppel criteria

O
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(} 1 which we were discussing yesterday, it is obvious that

2 Florida Power C Light had an intent to litigate this

3 decision f ully, and indeed took it all the way up to the
7-}v

4 United States Supreme Court, because they were trying to

5 avoid the attachment of Federal Power Commission

6 jurisdiction.

7 A s the Presiding Law Judge, or then he was called

8 the Examiner, as his decision makes clear, one of the issues

9 in the case was whether a f ederal jurisdiction attached

10 small systems, there Cleviston, could get the advantages of

11 federal regulation. So I do not think there was any

12 question about the importance of litigation to the company.

13 I think with regard to the findings of pooling

14 which were made in that decision, there is no doubt that

15 there is greater interrelated activity taking place now and

18 subsequently than was in the decision. This is a motion for

17 summary disposition , and we have cited to you Mr. Gardner's

18 af fidavit for example concerning the activities of the FCG.

19 I have stated the importance of the decision. I

20 have stated what it has held. I do not think it is

21 1apo rta n t to say anything further about it. I guess what I

22 would say iss There is no reason not to give it effect that

23 I know of, unless you have any questions.

() 24 JUDGE BLOCHs No. I do notice that you saved up

25 to 10 minutes for rebuttal.

O
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(''l 1 (Laughter.)
v

2 JUDGE BLOCH: Florida Power C Light?

3 ORAL ARGUMENT OF FLORIDA POWER C LIGHT BY3
J.

4 MR. DYM REGARDING FERC OPINION 517

5 AND COLLATERAL ESTOPPEL

6. MR. DYM: With respect to 9 pinion 517, the Cities'

7 pleading seeking to add the issue relating to that opinion,

8 says that they believe the decision supports summary

9 disposition for reasons stated in the text of the pleading.

10 So we went to the text of the pleading to see what they said

11 about Opinion Noz 517.

12 The only thing that they say about. Opinion No2 517

13 in the text of this pleading was on page 14-where they quote

' 14 a paragraph from the Federal Power Commission's decision.

15 Without arguing --

16 JUDGE BLOCils Which page was that?

17 MR. DYM: Page 14 of their latest pleading.

18 (Pause.)

19 In the footnote on that page, they quote a

20 paragraph f rom that opinion. It is a footnote to a

21 sta temen t in the text with which we disagree, but we are

22 prepared to stipulate as to the accuracy of that quotation

23 f rom the Federal Power Commission decirj ta. And if that

() 24 takes care of this issue, that does it so far as we are

25 conce rned.

O
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/~3 1 I can argue about relevance, but I think it more
V

2 appropriate to argue about relevance when we get to the

3 issues of substance.
Us

4 JUDGE BLOCH: I take it they are arguing that this

5 decision is just conclusive on this one point. And if that

6 point does not mean anything to the proceeding, then it is

7 possible that it would have no effect. But I take it you

8 are disputing that it is conclusive on that one point?

9 MR. DYHs No. I am willing to stipulete to the

10 factual accuracy of what the Commission found in that

11 opinion.

12 JUDGE BLOCha So you are stipulating merely that

13 you got substantial benefits f rom a coordination?

( 14 MR. DYM4 Well, substantial benefits f rom

15 coordination -- substantial benefits to the extent recited

16in that pa ra gra ph , which is really no different from what

17 Mr. Bivens states in his af fidavit that was attached to our

18 pleading.

19 So if the Board wants me to I can get into

20 arguments about collateral estoppel, but if that is the

21 11mi t of the significance of gainion No. 517 to this

22 proceeding in light of my --

23 JUDGE BLOCHL Maybe we -hould allow Mr. Jablon two

() 24 minutes to comment on that. Then if that is all he is usin7

25 it for, we will know.

O
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/~'l 1 MR. JABLON: Yes, Your Honor. There are two
V

2 points to the opinion. With regard to the first point, if

3 Mr. Dyn's concession -- that is a conclusory statement, and

4 if Mr. Dyn's agreement incorporates the surrounding

5 language-- the surrounding language does not say anything

6 more; it just fills it in.

7 JUDGE BLOCH: So if you wanted to include some

8 surrounding language, you had better specif y exactly what

9 you think it includes.

10 MR. JABLON: Yes, Your Honor.

11 (Pause.)

12 JUDGE BLOCH: Mr. Dym, providing the surrounding

13 language he is talking about is merely helpful to

14 understanding the words in this particular section, I take

15 it that is no problem to you?
1

16 MR. DYMa Well, I would like to have a chance tc

17 loop. a t the surrounding language.

18 HR. JABLON Certainly. The reference is on page

19 551 and 552, and I think I had some dots, but I will give it

20 to you in one second. I :)ust did .not want to have a

I 21 crim ped--

22 (Pause.)

23 MR. JABLON: I think the sections I would refer to

() 24 would start on page 547, and I will have Mr. Dym take a look

25 a t i t . It simply starts out with: "The record shows that

\
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(). 1 FPL is engaged in the generation, transmission" et cetera,

2 *in Florids ," and tLen it lists the interconnections that

3 FPCL is directly interconnected with certain systems, and I

4 quoted that paragraph in the motion to establish

5 proced ures. And it gives the statistics in the FPC Form 12

6 filings ir to its spinning reserve capacity, and that kind

7 of thin g , through the language --

8 JUDGE BLOCH: I think it would be helpful if we

9 handled this by going off the record briefly. Why do we not

10 have a brief off-the-record discussion between counsel, and

11 then we will see where we can go.

12 MR. JABLON4 I think we could reach agreement.

13 MR. DYMa I do not think so, in the sense that I

14 am not prepared to stipulate as to the conclusive ef fect of

15 certain facts, whether f ound by the FPC or anyone else,

16without checking. I cannot check now. And since this

17 material was not cited in Cities' last pleading, I have had

18 no opportunity to check before now.

19 So if he wants to serve a request for admissions,

20 or a request for a stipulation dealing with those facts, I

21 vill respond to it ; but I do not think I can respond to it

22 while on my feet now.

23 MR. JABLON: Why don't I simply show him what I am

() 24 talking about. I doubt that he vill object to it.

! 25 JUDGE BLOCH: Off the record.

(
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() 1 (Discussion off the record.)

2 JUDGE BLOCH: Back on the record.

3 I take it there are portions as to which there is

4 no agreement?

5 MR. JABLON: Yes, Your Honor.

8 JUDGE BLOCH: I think that is all we needed at

7 this point.

8 Mr. Dym, you may continue.

9 MR. DYMa Well, my probles at this point is: I

10 looked at the pleading that they filed, looked at what ther

11 said, the reasons that they gave and the portion of the

12 opinion they wanted to rely on and satisfied myself that we

13 had no problem with that and did not go further. Because I -

14 did not know that there was any other material in that

15 opinion that they intended to rely on.

16 So what I did not do is find out the circumstances

17 of that 1967 opinion, what led to it, what sort of a hearing

18 was held, who participated, which are things that would have

19 to be looked at in order to deal with colla teral estoppel.

20 JUDGE BLOCH: I guess my problem is that once they

21 added it to the agenda th a t they had done by motion, would

22 we not have been free to rely on it for whatever we found it

23 to be worth ?

() 24 MR. DYM: All I can do is look at their motion.-

25 JUDGE BLOCHr I as saying Suppose that they did

ALDERSON REPORTING COMPANY,INC.

400 VIRGINIA AVE, S.W., WASHINGTON. D.C. 20024 (202) 554-2345
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(x) 1not make any further arguments today, but we read the

2 opinion which was cited , which was f ully litiga ted

3 apparently up to the Supreme Court? Is that correct?

4 MR. DYMa It went to the Supreme Courts yes, sir.
,

5 JUDGE BLOCHs And we just decided that we were

6 going to raly on that opinion. I take it we would not have

7 been precluded from doing that, even though it had not been

8 argued by either of the parties.

9 MR. DYMs Well, I think we would have. We would

10 have had an opportunity. If what you are saying is that you

11 vant to take judicial notice of it, even though they did not

12 try to put it in, I think we would argue as to whether you

13 could properly do that or not. We could argue as to whether

t

14 they could properly --

15 JUDGE BLOCH4 Do you think judicial notice

16 requirements would restrict us to using a cited case only

17 for the point for which it was cited?

18 MR. DYMa Obviously you can use a cited case to

19 deal with propositions of laws but to use a cited case to

20 give conclusive ef f ect to certain facts I do not think is

21 permitted.

22 JUDGE BLOCH: Okay. It is not obvious to ae that

23 tha t is true.

( 24 MR. DYMa But as I said, I looked at their

| 25 pleading. Their pleading on page 60 says --

A
(/
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( 1 JUDGE BLOCH: Do you want to argue this later in

2 the day? I do not know the importance of those facts. It

n 3 does seem to me that if there is a case that is cited, a
U

4 case of the FERC, and there was a special intention to put

5 it on the agenda for today in a general way -- it was not

6 put on the agenda, a s I read it, as being limited to what

7 had been previously stated; it was justs We want to discuss

8 the collateral estoppel eff ect of this case.

9 MR. DYM: If you look at page 60 of the Cities'

10 paper, the Cities' answer to that question wa s 4 Ci tie s

11 believes that these decisions also support summary

12 disposition f or reasons sta ted in the text of this pleading.

13 So we went to the text of the pleading and saw

14 wha t they were saying about O_ pinion No. 517. We satisfied

15 ourselves that we had no problem with what they were saying

16 about Opinion No. 517, and viewed that as what we were

17 obligated to do.

18 JUDGE BLOCH I would suggest that what we ought

19 to do is to allow you to reserve argument for later in the

20 d a y .

21 MR. DYMs I am not sure that ' hat would be time,

22 enough to find out about this 1967 opinion. I will try to

23 do that.

O 24 avoct 8toca- ox r- tt 1= ao 1>1e ta t e o=1a

25have to hold that over until tomorrow, also. We will allow

A
G
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() 1 you to reserve --

2 Yes, Mr. Jablon?

3 MR. JABLON: Your Honor, just to answer a part'of I

{
4 your question befores First of all just as a factual

5 matter, the specific back reference and quotation has a

6 footnote under reference to a legal argument in our earlier

7 pleading. We want to cite the opinion for two points.

8 JUDGE BLOCH: Wait a second. I want to know the

9 footnote. What reference are you making? Are you saying

10 you cited it for more than Florida Power & Light says you

11 cited it for?

12 HR. JABLON: Right. I tied it into the legal

13 argument --

0 14 JUDGE BLOCH: What page did you do that on?

15 MR. JABLONa On page 14, footnote 1.

18 JUDGE BLOCH: This is of the response to

17 questions?

18 HR. JABLON: That is right.

19 JUDGE BLOCH: You tied it into the motion to

20 establish proceedings, pages 93 through 997

21 MR. JABLON: Through 99, And thst tied in to our

22 Section 2 argument -- or our Section 1, I am sorry, our

23 restriction of relief to the Inside Cities' argument.

() 24 Now second --

25 JUDGE BLOCHs Wait. I would like, Mr. Dym --

O.
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O 1 MR. DYMs Yes.
V

2 JU3GE BLOCHs That does seem to be correct. Is

'

3 that not a general citation to an overall a rgument

4 concerning an unlawful combination in restraint of tradei

5 MR.' DYMa I am not trying to bar Mr. Jeblon --

6 JUDGE BLOCH: No. I am just trying to address the

7 question as to whether or not you have a reason to reserve

8 time because you were not on notice of his argument. His

9 footnote which you got the one quote from generally refers

10 to pages 93 through 99 in his original filing, and those are

11 f airly general ones. I see them, now.

12 MR. DYM I am trying to see whether there is any

to 0 1R12R No. 517 in those pages, and I do not13 ref erence 3

14 see it.

15 (Pause.)

16 JUDGE BLOCH: I guess that I acree with you that

17 if there is notice that he intends to make that broad an

18 argument based on 517, then it is not there because in the

19 first paragraph he cites the motion to establi c procedures,

20 and then he only gets to 517 later in the footnote.

21 MR. DYMa And in any event, I do not think that

22 case was cited in pages 93 to 90 of his origina1 paper,
sr.

23 JUDGE BLOCHa Incidentally, would you prefer to

O 2 * =41e tai 1==ue er or 1 cou eat er to orre 2 cc dr

25 supplementary brief ?

O
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( ) 1 MR. DYMs I think a supplementary brief might be

2 better.

{} 3 JUDGE BLOCHs Okay.

4 MR. JABLONa Your Honor, I just want to put Mr.

5 Dym on notice that the case has two aspects. The first

6 aspect ties directly into quotations we made at page 14 in

7 the footnote. Also, we quoted the case in our initial

8 motion to establish procedures, and we are quoting the case*

9 there for the point that Florida Power C Light did in fact

10 get benefits from its pooling in Peninsula Florida. And

11 from there follows the legal argument as to the

12 consequences.

13 The second point isa The case affirms the

O 14 Examiner's decision that the City of Cleviston was denied

15 wholesale power; and that Florida Power C Light sought

16 acquisition of the City of Cleviston. Florida Power C Light

17 in its pleading to you had admitted the acquisition attempt

18 of Cleviston, but I think the case in the same way that

19 Oninion 517 is relevant for that f act.

20 JUDGE BLOCH: Are there also general findings on

21 monopoly power, or not?

22 MR. JABLON: There were findings with regard to

23 the entries. There were findings on page 547 and forward

I) 24 tha t Florida Power C Light has engaged in the generation,

25 transmission, distribution, and sale; and with regard to its

O
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.(} 1 size, its operatino area, its interconnections, that sort of

2 thing.

.

-3 JUDGE BLOCH: Mr. Dym, would ten calendar days be

4 suf ficient for tha t?

5 MR. DYMs Yes, sir.

6 JUDGE BLOCH: And five additional days for a reply?

7 MR JABLON: Yes.

8 JUDGE BLOCH: Ms. Hodadon, should we expect a

9 reply from you on this motion, or on this brief or not?

10 MS. HODGDON: I think probably not.

11 MR. DYMa Am I en titled to rely on the

12 representations made by M r. Jablon as to the use to which he

13 intends to put this opin!.on, or the two purposes that he

14 recited ? Or snall I deal with more than that?

15 JUDGE BLOCH: It seems to me that you ought ta

16 deal generally with what collateral estoppel effect could be

17 given to an y portion of the decision, since'my general view

18 is that once ve are alerted to a case that the Board has to
,

19 use it for its f ull value.

20 MR. BOUKNIGHTs Mr. Chairman, M r. Jablon had

21 indicated that Florida Power & Light had admitted an effort

22 to acquire the Cleviston system. That is not true.

23 JUDGE BLOCH: Okay, Mr. Jablon. Ten minutes on

() 24 the market definitions in Gainesville, and the FERC Opinion ,

25 f12Ilds .22E2E_.E_li g h t .
.
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1

O ' oaxt ^acuatar or rtoa1oi c1r1rs at an anato"

2 REGARDING HARKET DEFINITIONS IN GAINESVILLE

G 3 AND THE FERC OPINION, FLORIDA POWER
V

4 AND LIGHT

5 M R. J ABLON: May it please the Board:

6 First, the question is the market definitions

7 found in Gaingsy,111g and E12Ilda PovaI C lish.1, Your Honor?

8 JUDGE BLOCH: Yes.

9 MR. JABLON: Firs t Ga inasvillg, a s you a re aware,

10 finds a territorial division in Florida in wholesale market

11 areas. As referenced in our pleading, the use of the words

12 "in Florida" we believe ref ers to the combined Flcrida Power

13 Corporation-Florida Power & Light areas for reasons stated

14 in our brief.

15 Second, the Federal Energy Regulatory Commi.rsion

16 defines the " market area" as more or less co-extensive or

17 following Flor 3da Power & Light's retail service area. They

18 break down " markets" into a wholesale and retail area, and

19 the y break the wholesale product market down into " firm" and

20 "nonfirm" or " coordinated" services.

21 We have stated in our pleading -- and I will try

22 not to reyaat it, but simply to summarize -- that~we believe

23 that the market areas found conclusively establish the right

24 of the Florida Cities to relief -

25 First of all, with regard to the Cities who have

O
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( )) 1 been characterized for convenience "the inside cities,"

2 sithough for obvious reasons I have some problems with the

(-} 3 demarcation, there is no question that a monopoly service
(m/

4 area is established. Therefore, at least as to them there

5 should be summary dispecition.

6 H o we ve r, the law of conspiracy, the Section 1 law,

7 is very pisins That where there is a market foreclosure,

8 where there is a Section 1 conspiracy, which was found both

9 in Opinion 57 by reference to the Gaingsville case and

to independently, and in Gainesville directly, that the scope

11 of relief would be co-extensive with the market area

12 f oreclosed. So that obviously there is a limitation of

13 competition, as Ooinion 57 commented, in Florida Power

14 Corporation 's side of the division just as there would be a

15 limitation of competition in Florida Power C Light's side

16 f rom selling by Florida Power Corporation. Section 1 is ERI

17 sg, and that is what the Fifth Circuit found.

18 Second, we believe that in view of the findings of

19 market by both Gainesville and 921Hion 57 -- and I am

20 discussing the significance of the market constraint now--

21 tha t all cities are entitled to relief for ' independent

22 reasons in lava

23 First, the Griffith case -- and there are other

(') 24 cases cited in our brief -- establishes that when you do

25 injury to competition by injuring people outside of your

O
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(~N 1 monopoly area where you have monopoly power, those people
\l

2 injured outside of your market area, your area of monopoly

3 power, are entitled to relief. In Griffith which was a

4 situation where a movie theater chain had monopoly towns and

5 aon-monopoly towns and sought to use advantage of its-

6 bargaining from the monopoly area to influence'the film

7 rights it got in the. non-monopoly area, it was not only the

8 people who could sue in the monopoly area -- say somebody

9 trying to start a theater -- but somebody outside of the

10 monopoly area.

11 Furthermore, in antitrust law the " target area"

12 concept has developed, we subrit, to take care of precisely

13 the kind of problem you have here. I cite you, for example,

14 to the South Ca rolina Milk Producers case in our brief which
15 held that milk producers could sue who were not directly in

18 competition with selling outlets for milk - grocery stores,

17 and the like -- when the grocery stores made milk a loss

18 leader and injured their business. So I say the people

19 outside are within the target a rea.

20 However, there is a second point.

21 JUDGE BLOCH4 Was Gainesville in our

22 classification an inside city, or an outside city?

23 NR. JABLON: It is treated differently by the

() 24 ELLE2sville case and by QEinion 57. However, the

i

25 dif ferences are directly capable of being harmonized.

O
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,

i

() 1 Gainesville , Lake Helen, Orlando, were treated cutside of

2 Florida Power E Light's service area in the Gainesville
!

3 case. But the reason for that was there was a territorial

4 division and they fell outside. That was no finding by the |
i

5 Fif th Circuit that they could not have benefited from open j

6 com pe tition .

7 Dr. Taylor upon whom the Commission relied in

8 Opinion 57 treated them within the retail service area, and

9 found a broader service area; and Dr. Taylor and the

10 Commission then adopted the same retail and wholesale area

11 in view of the constraints. So that in QDinion 57 they were

12 trea ted as part of the inside area. The difference was what

13 weight you gave to the constraint.

O
k/ 14 The other point --

15 JUDGE BLOCH: Viit. Does that mean that in fact

16 the area is not carefully defined; that there is no clear

17 customary service area delineated by the Florida Public

18 Utilities Commissions and that therefore in case-to-case

19 dif ferent courts tend to treat what "inside" and "outside"

201s differently? Or is it fairly clearly defined, but it has

21 changed from the Gainesvilla case to Opinion 577

22 MR. JABLON: First of all, factually I do not know

23 whethe - there is a dividing line as to retail service in

() 24 these areas filed with the Florida Public Service

25 Commission. I just do not know.

O
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''

g
1) 1 JUDGE BLOCH4 That seems to be im plicit in your

.

2 argument.

{} 3 MR. JABLON: I assume and believe there is, and

4 the Gainesvilla court and Dr. Taylor makes reference for

5 such territorial agreements at retail on file with the

6 Florida Public Service Commission. There is a possibility

7 f or change, of course. Dr. Taylor and the Commission in a

8 footnote discussed "the point, and they in a sense glance

9 over it.

to However, the point Opinion _57 makes very clear is

11. the possibility of change in franchise competition exists.

12 In recognition of that with regard to the retail area and as

13 I say the wholesale area followed, they adopted the broader

O 14 service area including tjacent large systems in Opinion 57;

15 whereas, they looked to the constraint more rigidly in the

16 Gainesville case. However, the principle is consistent.

17 There is no question that Florida Power E Light has a large

18 retail monopoly area. I do not think Florida Power E Light

19 would dispute that. In fact, I question whether there is

20 competition .

21 The other point I would like to leave you with--

22 and I am trying not to go over my ten minutes -- is that

23 Florida Power C Light here today, or yesterday actually, and

() 24 in its pleadings, admits competition. They deny as a

25 conclusory fact that it exists, but they have admitted the

O
\_/.
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i

() 1 brokerage system, for example, the energy broker system

2 which in their pleading they say has saved over $10 million,

r3 3 or whatever it is. Obviously - the costs a t which the system
(_)

4 can put power into the broker and take it out of the broker

5 is affected by their whole structure of costs, and that is

6 statewide.

7 Furthermore, Florida Power & Light either admits,

8 or I think - would sdmit -- it is incontestable -- that, for

9 example, they are buying under a coal purchase from Tampa.

10 The point of Origion 517 is that there were dealings among

'

11 the companies in Peninsula Florida, and there is a buyer and

12 there is a seller.

13 As we cited in our pleading, Bob Gardner, Vice

O)\- 14 President of Florida Power & Light, put an af fidavit in the

15 District Court describing the FCG as an important

16 coordina tion agent. The Otter Tail case, tha Griffith case,

17 the Eodak case cited by Florida Power E Light, all point to

18 the conclusion that where a company has a me.topoly service

19 area such as Florida Power & Light's retail monopoly or

20 another monopoly, where they are in competition for other or

21 related sales r.ach as wholesale sales, coordination through
|
'

22 Peninsula Florida -- and this is the point of Farley, Your

23 Honor -- that they cannot use the economic power resu1* ing

() 24 from the monopoly area for their control of f acilities--

25 that is found in 57, and 57 makes findings as to the i

(o~)
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fN 1 essential f acilities -- to foreclose or limit competition injv

2 other areas of the wholesale market.

<3 3 So in summary, Your Honor, what I have saids
b

4 These cases ought to Le conclusive first as to the inside

5 cities without doubt because they establish a retail service

6 monopoly area. Second, as to all of the cities because they

7 along with Opinion 517, Hr. Gardner's affidavit, establish

8 an area of dealing that there is competition in wholesale

9 service area and coordination throuqtout Peninsula Florida;

10 that Florida Power & Light under the Otter Tail case and the

11 theater case I just cited can use that power to effect

12 competition in inside and outside areas, and because of the

13 target area concept I alluded to.

14 I had not I saw their pleading for the first--

15 time, obviously, when they filed it. They do make a general

16 denial of competition. Either contemporaneously or since

17 that time, Florida Power C Light filed with the Federal

18 Power Commission a new ta rif f filing for a change in rates.

19 Florida Power & Light in that filing, their own filing, says

20 tha t the ability to purchase power f rom Tampa, for example,

21 allows them to delay putting plant on the line, which shows

22 the benefits of that.

23 If I had a response to their pleading, I would

() 24 have incorporated it. This is from their pleading with the

25 Federal Energy Regulatory Commission and this testimony by

O
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() 1 Mr. Howard. Can I file it with the Board, because I think

2 it is an admission against the company, and I think it is

3 the kind of material that can be properly considered.

4 JUDGE BLOCH: I would like Florida Power & Light

5to comment on Mr. Jablon's request.

8 HR. DYM I have no problem with his filing

7 whatever he wants, but I would like to have a chance to deal

8 with it.

9 JUDGE BLOCH: Well, since we already have a

10 ten-day and a five-day schedule, why do we not follow the

11 same rule in reverse this time. M r. Jablon has ten days on

12 t h a t , and Florida Power E Light has five days to reply.
.

<

13 MR. JABLON: Thank you, Your Honor.

C. 14 JUDGE BLOCHs M r. Jablon, before you are done, you

15 overshot your allotted time, but while you were arguing,

18 unbeknownst to you, I gave you ten more minutes.

17 (Laughter.)

18 MR. JABLON: I tried not to.

19 JUDGE BLOCH: I would like you to clarify for me a

20 little bit more the basis f or finding that the outside

21 cities are in competition with Florida Power E Light. What

22 you are primarily saying is, I think, that the coordination

23 services market is Peninsular wide, and they require access

() 24 to that market in which Florida Power is an important

25 f actors and tha t the fact that tney are not in direct retail

O
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() 1 competition or even in direct wholesale competition is not

2 relevant ?

3 MR. JABLON: Yes, Your Honor.
(v"}

4 First of all, let us take wholesale. Wholesale is

5used in two senses, both in the decisions and in the

6 industry. One is " wholesale power" simply referring to firm

7 average price; power is priced at the Federal Energy

8 Regulatory Comaission. Secondly, it is also used to refer

9 to just sales between utilities back and forth.

10 First, there is no question -- and Mr. Bivens'

11 affidavit establishes it that Florida Power C Light--

12 benefits from coordination. All coordination is is the

13 buying and selling of power supply services. It is a market ;

14 for the sale of power supply services. There . is no question

15 tha t the Cities and Florida Power & Light each participate

161n this market. Obviously, a city or company is advantaged

17 first to the extent it need not buy the highest-cost power

18 lik e emergency power because of its generationability.

19 Second , to the extent it can be on the selling end because

20 it makes better use of its capacity --

21 JUDGE BLOCHa I have a feeling 1 have misled you

22 into using this time, now. I think it probably would be

23 better to allow Florida Power & Light to state its argument,

() 24 and to give you just a few minutes to rebut after they are

25 done. I tried to state their argument in its strongest

O
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1 form, but I am not sure I have done it. ,

2 HR. JABLON: Certainly.

3 JUDGE BLOCH: No, I understand the benefits of the

4 coordination services' argument; but I understood they were

5 relying rather strongly on an argument that the outside

3 6 cities are not in competition. Clearly they would gain

7 advantages from access to the coordination services market;

8 but they were arguing that you should not benefit from a

9 ruling of a situation inconsistent because you are not in

10 competition with them.

11 Why do we not let them state that themselves in

12 their words, and then if you would like just a few minutes

13 to rebut you may.

14 MR. JABLON: Thank you, Your Honor.

15 JUDGE BLOCH: Somewhere between 20 and 25 minutes,

16 gen tiemen?

17 (Laughter.)

18

19

20

21

22

23

O 24

i

16
4

: O
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.

(f 1 ORAL ARGUMENT OF FLORIDA POWER & LIGHT BY

2 MR. BOUKNIGHT AND MR. DYM REGARDING. M ARKET DEFINITIONS

(3 3 IN THE GAINESVILLE CASE AND THE FERC OPINION,
V

4 FLORIDA POWER C LIGHT

5 MR. BOUKNIGHT: Mr. Chairman, wit h your leave I

6 will deal with the last point, and Mr. Dym will deal with

7 the more general questions.

8 It is Florida Power E Light Company's position

9 that the cities who are outside of the Florida Power E Ligh t

10 service area are not in any conceivable way in competition

11 with FPL.

12 It is also FPL's position that the cities who are

13 adjacent to its service area are not in competition with

14 FPL. And contrary to Mr. Jablon's view, our paper contains

15 no admission to the contrary of that. But addressing just

to the cities who are outside of FPL's service areaa

17 It is certainly true that FPL engages in purchases

18 and sales of power with other utilities. It engages in a

19 power broker scheme, for example, under which costs of all

20 the utilities in Florida are matched through a computerized

21 system; and then the highest is matched with the lowest, and

22 so on down the line, so that transactions are set up on a

23 split-the-savings ' b as i.e 'mong all the utilities in Florida.

() 24 It is FPL's position that that is not

25 " competition." That is a cooperative arrangement among
j

O
|
1
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() 1 utilities with a pricing formula which is based on the costs

2 which a particular utility may experience from tims to

r^% 3 tim e. It ma y be M r. Jablon 's theory that that is
V

4 " competition . " We do not agree with that.

5 JUDGE BLOCH: I take it that all of the cities

6 have ace:2s to that arrangement?

7' MR. BOUKNIGHT: Yes, sir. All of the cities have

8 access to that arrangement. I do not understand the

9 argument about access to the coordination services market,

10 if there is such a market. There is no question of Florida

11 Power & Light Company's willingness to provide transnission

12 service, that it is providing transmission service, and tha t

13 it is committed under the license conditions to continue to

14 do so. So every city which is interconnected with the

15 Florida Power C Light Company has access to the transmission

16 service that it needs to deal with any other utility in

17 Florida.

18 That is our position on the last point.

19 JUDGE BLOCH: 29 fore we are done, on the question

ga of access to firm wholecale power which is the principal

21 argument that they are making in behalf of these outside

22 cities, aside from a share in St. Lucie, I take it that FERC

23 would have jurisdiction to decide whether a request by an

() 24 outside city for firm wholesale power was required under the

25 existing ta rif f ?

O

l
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I'') . 1 MR. BOUKNIGHT: Yes, sir.
V

2 JUDGE BLOCH: And they also would be f ree to apply

'
3 the antitrust laws and the purposes of the antitrust laws,).
4 or in fact they would be required to court decision, in

5 reaching that determination?

6 MR. BOUKNIGHT: They would be required to take

7 those into account in reaching that determination. Now,

8 candidly, if you are talking about applying an existing

9 tarif f, I see very little role f or those kinds of

10 considerations. That is a question of: What does the

11 tariff mean?

12 JUDGE ELOCH: That is because the tariff is on its

13 f ace restricted to "inside cities"?

n
N' 14 MR. BOUKNIGHT: Yes, sir. It provides that the

15 company will provide wholesale service to municipal systems

!- 16 and other systems located within the area where the company

17 provides service.

18 JUDGE BLOCH: Thank you.

19 Mr. Dym?

20 MR. DYM Let me deal first, if I may, with the

21 market definition in Opinion No. 57.

22 JUDGE BLOCH: Incidentally, do you agree with

23 Florida Cities that Gainesville treated Gainesville as an

() 24 outside city, but Opinion 57 treated it as an inside city?

25 MR. DYMa Opinion S7 does treat it as an.inside

!
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1 city. The prohlem I have with what Mr. Jablon said in his

2 brief isa I do not read the Gainesvilig opinion as

3 containing a market definition. In other words, it was a

4 Section 1 case, or at least the violation that was found was

5 a Section 1 viola tion. It was not necessary to have a

6 market definition for that Section 1 violation..

7 JUDGE BLOCH: So you do not put weight --

8 MR. DYMa And while the court does use the ters

9 "ma rket," it uses it in an offhand way. There is no

10 indication that there was any finding of a pa rticula r

11 market. Well, obviously anyone can read that opinion for<

12 wha t it says, but that is my reading of the opinion.

13 JUDGE BLOCH. Has the market definition -- You say

14 tha.t there is a customary service area for Florida Power C

15 Lig ht. That relies, I take it, on filings bafore both FERC
e.

16 and the Florida Public Service Commission? How is that

17 "cus toma ry service area" defined?

18 MR. DYM I am not sure that there is any

19 definition to that customary service a rea.

20 JUDGE B10CH: But I thought it was being argued

21 tha t you have an obliga tion to serve?

22 MR. DYMs We have an obligation. That is right.

23 JUDGE BLOCH: Well, then , how is it defined? I

24 mean, you cannot have an obligation to serve within an area

25 that is not defined.

O
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[ 1- MR. 9YMa Well, I de not think there are any metesv)
2 and bounds' definition that would encompass the en re

(~} 3 service area. There are, for example, retail territorial
v

4 agreements approved by the Florida Public Service Commission

5 between some systems and the FPL which define the boundaries

6 between th e retail service areas. When you have such an

7 agreement, you know what that boundary is.

8 JUDGE BLOCH: Are those boundaries clearly

9 established in a way that precludes the outside cities in

10 this case f rom being considered within the service area?

11 MR. DYMa Well, yes, clearly. If you take

12 Tallahassee as a largest outside city, =. hey are at least 100

13 miles away from any facility that Florida Power --

14 JUDGE BLOCH: But there is a formal filing

15 somewhere that has been accepted either by the Federal Power

16 Commi.ssion -- excuse me, by the FERC or by the Florida

17 Public Service Commission that says you do not have to serve

18 a city that is 100 miles off of your existing lines?

19 MR. DYM: So far as the FERC is concerned, FPL's

20 obligation is determined by its tariff filing. Now that

21 tarif f filing would make it clear, we believe, that FPL

22 would have no obligation to serve Tallahassee, or any other

23 outside city.

() 24 JUDGE BLOCH4 And is there a portion of that

25 tariff filing that you are relying on? Is there language in

O
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( ) 1it? Do we have the language somewhere in our --

2 ER. DYMs I do not think that -- We obviously can

3 supply it. I do not think it is included in the material

4 that has been submitted, but we can supply that.

5 JUDGE BLOCHa Okay. I think it would be fair to

6 supply that, because one of the strongest arguments you are

7 making, I think, is tha t there is this customary service

8 area which is approved by a regulatory commission; and that

9 you are allowed to rely on that; you have an obligation to

10 supply within that area, but nowhere else. So it seems to

11 se to me a f actual predicate for that is that there has been

12 approval of what the customary service area is, and some

10 explicit statement thak you serve within that area, and that
1

14 you do not serve without it, outside of it; that there is

15 actually a governmental decision to that ef fect.

16 MR. DYM I do not think I can cite a

17 "go vernmental decision" to tha t ef fect.

18 JUDGE BLOCH: Well, if it is not, then it May just

19 be a matter of colspany practice which is a very diffe.nent

20 m a t te r t h a n --

21 MR. DYMa No. I guess what I am saying isa The

22 company has --

21 JUDGE BLCCH4 The tariffs have been accepted?

O 24 MR. D1M. Thet is right.

25 JUDGE BLOCH: The tariffs clearly limit --

O
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() 1 MR. DYM4 .That is right.
,

2 JUDGE-BLOCH: -- inside/outside?
'

f( )
3 MR. DYM4 That is right. We can file tha t --

4 JUDGE BLOCHs Maybe you could attach that to the

5 filing that you see making.

6 MR. DYM Right.

7 JUDGE DUGGANs Just another question along the

8 same lines I have been thinking of the wholesale sale of

9 power, and two hypotheticals come to mind.

10 One is where you have a city municipal that is

11 currently receiving wholesale power from Florida Power

12 outside your territory , and they are now deciding to maybe

13 go municipal or something like that. They write you and

O 14 say s Would you be interested in serving us, even though we

15 are 100 miles -- your figure -- away? And you write back

16 and says No, that is not within our customary service

17 a rea . Tha t is the first hypothetical.

18 The second hypothetical is where you have a

19 municipal seeking to go either retail or wholesale within

20 your own area, and they want to bring in Florida Power as a

21 compe titor. They write to Florida Power. Florida Power

22 sayss No, our tariff does not permit that.

23 Now in both of those hypotheticals, do we not have

() 24 a continuaticn of the market division that was so criticized i:

25 in GaingsIllig?

O'
.
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b 1 MR. DYMa No, we do not. Because in each of your

2 examples, the decision as to whether or not to serve a

3 particular area is made unilaterally by the company.{}
4 involved.

5 JUDGE DUGGAN's It is not necessarily unilaterally

6 in the terms of Grif fin Enterorises.

7 MR. DYMa We: 1, it is made unilaterally in the

8 sense that FPL makes the decision by itself whether it will

9 or will not serve without consultation with anyone else.

10 JUDGE DUGGAN And it makes a decision that it

11 will not serve, say again hypothetically, supplying

12 wholesale power to anybody that is outside the FPL customary

13 service area.

14 MB. DYM No. It makes the decision that it vill

15 not sell it wholesale because it cannot be adequately

16 compensated for that sale.

17 JUDGE DUGGAN It is making the de ision, then,-

18 not to serve them outside their customary service area.

19 MR. DYMa It will look at each request that is

20 made for wholesale power and decide whether it makes

'
21 economic sense for Florida Power & Light to provide tha t

J

22 wholesale power. When the request comes from a municipal

23 system which is entitled to service by reason of the tariff

() 24 tha t is on file , FPL does not have the discretion to refuse

25 to acke -tha t sale. It must make the sale. When the request

O
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[') 1 comes from someone who is not entitled to wholesale service
v

2 because it is not encompassed within the tariff, FPL can if

3 it wishes sell, or it can if it wishes not sell.

4 JUDGE DUGGANs Have they made any sales?

5 MR. DYMa I do not know of any. And the problem

6 is, as Mr. Bouknight explained yesterday, that the amount of

7 money that FERC will allow FPL to receive would not

8 adequately compensate FPL for the cost of the sale.

9 ~ JUDGE DUGGAN So we have in effect had three

10 stages. The'first stage was when you went into it because

11 it ' aight ruf fle FP 's f eathers, and you would send a blind

12 copy to them saying: Hey, we are still respecting your

13 territory, which was the GalR22ville case.
,

'

14 Then the second stage was when you were forced to

15 file a . tariff f or wholesale power within your customary

16 service area and, as a result, you were required to serve

17 the inside cities, and you may serve the outside cities

18 under that wholesale ta rif f . Am I correct there?

19 MR. DYM Correct.

20 JUDGE DUGGANs Okay. Then we are at the present

21 stage where you are refusing to serve the outside cities

22 based on some allsgedly accounting figures dealing with

23 cos t-- a nd I used the word " allegedly" delibera tely.

()| 24 MR. DYMs Well, I cannot accept what you have
1

25 said, Your Honor, in a number of respects.

i

i
!

!
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|

() 1 JUDGE DUGGANs Are we at a third stage?

2 MR. DYMa First cf all, I do not think it proper--

73 3 This Boa rd is, after all, the ultimate fact finder in this
\_)>

4 case. We argue that we are entitled to litigate this

5 question of this asserted conspiracy between Florida Power

6 Corporation and FPL. It seems to me improper -- This Board

7may rule. It may deny our request. But it does not seem to

b se that it can do so on the basis of prejudging what the

9 f acts are. So I am no t pre pa red to concede the existence of

.10 a conspiracy. That is something to be litigated.

11 JUDGE DUGGAN: Has it been litigated once already?

12 MR. DYM. It has been litigated, but in a quite

13 dif feren t f ocus. I realize this is not dealing with market,

14 but may I respond to the question?

15 JUDGE BLOCH: Please. We may have to enlarge your

16 time.

17 MR. DYMa There was one plaintiff in the

18 Gainesv111g case, and that was Gainesville. It was the jury

19 case. The natural focus of that case was on the dealings

20 between Gainesville and Florida Power Corporation,

1 21 Gainesville and Florida Power & Light, and any discussions

22 t h a t existed between Florida Power Corporation and'FPL

23 regarding Gainesville. That was the focus of that case, and

() 24 tha t was what the bulk of the testimony related to; and that

25 was the bulk of the te stimon y that went to the jury.

O
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{} 1 There was also other material in that case-

2 relating to discussions between FPL and Florida Power

3 Corporation relating to other cities, and tha t is material

4 that is cited by the Fifth Circuit. So that was not the

5 focus of that case.

6 JUDGE DUGGANs Then the Fifth Circuit again is

7 wrong. You said as much yesterday.

8 MR. DYMs We believe the Fif th Circuit is wrong.

9 But the point is that the litigation before this forum --

10 JUDGE DUGGAN4 Now just taking that one thing,

11 then what you are doing in effect is asking us to overrule

12 the Fif th Circuit.

13 MR. DYMa No, I am not asking you to overrule the

14 Fif th Circuit.

15 JUDGE BLOCH: I think maybe what you might do, I

16 think Judge Duggan is trying to ask a hypothetical

i 17 question Assuming we accept the Fifth Circuit's opinion,

18 you can answer under that hypothesis can you not?

19 MR. DYMa Well, may I just continue to try to make

20 this one point?

21 JUDGE BLOCH: Yes.

22 MR. DYMa The issue here, however, in contrast to

23 the issue in Gainenville -- the issue before this Board of a

() 24 conspiracy relating to Gainesville -- is of marginal

25 significance, if relevant at all, because of the license
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1 conditions. So the material question here would be a

2 conspiracy relating to other cities. That was not the focus

3 of the Ggingsv111g case. It will be the focus of this case,

4 if this is an issue in this case, and we are entitled to

5 litigate it. That is what I am saying.

6 JUDGE BLOCH4 Okay. Now actually one of the other

7 predicates there is also under debate as to what the focus

8 of the inquiry as to the situation inconsistent right now.

9 MR. DYM: That is correct. That is also a

10 debatable question . I mean, we also argue in our paper that

11 the Eginesville decision is irrelevant because there can be

12 no reasonable argument that that conspiracy found by the

13 Fif th Circuit continued past 1971. So what is the relevance
A

14 of that conspiracy to whether a situation inconsistent with

15 the antitrust laws exists now?

16 JUDGE BLOCH: Of course Judge Duggan has suggested

17 one theory. I would like to ask a dif ferent question. It

18 is related to Opinion 57 which Judge Duggan referred to as

19 the second stage.

20 Prior to Opinion 57, was there already established

21 the principle that you have been citing to us as a general

22 principle of utility law that you had to serve any utility

23 which was within your customary service area?

24 MR. DYM Well, FPL filed its wholesale tariff I

25 believe in 1973 following the Supreme Court's decision

b)%
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1 holding that FERC had jurisdiction over FPL.

2 JUDGE BLCCHs But as late as 1978 you were

q 3 contending that it did not require you to continue selling
D

4 at wholesale certain jurisdictions.

5 MR. DYMs We had proposed modifying that tariff to

6 eliminate the obligation.

7 JUDGE BLOCH: So you must not have thought that

8 that was a firm and everlasting principle of utility law.

9 MR. DYMs FERC has the authority to pass on

10 proposed modifications of a ta rif f .

11 JUDGE BLOCHs But you asserted that the principle

12 was, a customa ry principle of utility law, that you have to

13 serve everyone within your service retail --
O
V 14 MR. DYM4 At retail.

15 JUDGE BLOCH: And then in 1978 -- Oh, at retail?

16 MR. DYMa At retail. I guess wha t I am saying is

17 tha t FPL's obligation to serve at wholesale is defined by

18 its tarif f. Its obligation to serve at retail is a question

19 o f Florida public utility law. It does not have --

20 JUDGE BLOCH: Then is there any locality that

21 comes to you that says, "we're ready; put us on ine," that

22 you have to do that?

23 MR. DYMa Not Tallahassee.

O 24 avoct 8toca. 1s taere re=e wit *1= re=r ervice

25 area?

O '

v
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O 1 MR. DYM4 Just as if a new -- if ,someone moves to

2 Miami where FPL serves and says: We would like to get

3 electricity -->

4 JUDGE BLOCH: What about Vero Beach? They come to

5 you tomorrow. They are within your service area, are ther

6not?

7 MR. DYM The City af Vero Beach?

'

8 JUDGE BLOCH: Yes.

9 MR. DYM4 And they ask for wholesale service?

10 ' JUDGE BLOCH Retail service They says Listen,

11 ve are done with this generating stuff. We are here. Serve

12 u s .

13 MR. DYMa I do not know th 9 answer to that

14 question .i

15 J'tDGE BLOCHa Well, in that case there is also no

16 principle that you must serve all people at wholesale within

17 the customary ares at retail. You were asserting at least

18 tha t there was a principle you had to serve them at retail.

19 MR. DYMa FPL has franchises to serve particular

20 a reas.

21 JUDGE BLOCH4 So the principle is that you must

22 serve at retail all the people who are franchised to be

23 served at retail. That does not sound like it is as much

24 dif ferent from an industrial company as you were saying1

~

25 yesterday. You have to live up to your contracts. If you
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() 1 have a franchise, you have got to serve it. That is not a

2 general principle that you have to serve everyone within

3 your service area.

4 MR. DYMs There is a general obligation to serve

5 everyone in the --

6 JUDGE BLOCHs In the f ranchise area. In other

7 words, if there are more homes added you must serve them.

8 MR. DYMs That is correct.

9 JUDGE BLOCH: More companies added within a

10 f ranchise area --

11 MR. DYMa We must serve them; tha t is right.

12 JUDGE BLOCH: But there is no obligation to take

13 that whole J-shaped stea and serve all comers, which is what

14 I thought you were stating yesterday.

15 MR. DYMa I am not sure I see the difference.

16 JUDGE BLOCH: But you are saying that you do not

17 have to serve all comers?

18 MR. DYM I am not sure I see the difference

19 between the two situations you were positing in the sense

20 t ha t FPL serves a particular area at retail. That area

21 includes Miami . We have el. obligation to serve anyone who

22 moves into Miami. The same principle would apply wherever

23 FPL serves at retail.

() 24 JUDGE BLOCH: I thought you were saying tha t tha t

1 25 whole J-shaped area was an are in which you had an

O
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I_) 1 obligation to serve either at retail or at wholesale -- it

2 was a little vague -- but now you say that is not true; it

3 is just the area that you now serve you must continue to

4 serve?

5 MR. DYMs That J-shaped area is the area that we

6 now serve.

7 JUDGE PLOCH: Do you serve the entire J-shaped

8 area?

9 2R. DYMs Yes.

10 JUDGE BLCCH4 I thought there were cities within

11 it that you do not serve?

12 MR. DYMa The J-shaped -- there are cities within

13 tha t J-shaped area that have their own systems that we do

14 not serve.

15 JUDGE BLOCH: And you would have no --

16 MR. DYMa The question you were asking me is if

17 Vero Beach came to FPL and said We want to go out of the
,

' 18 electric utility business. We want you to acquire our

19 f acilities. We want you to serve the people who had

20 previously served us. tihether FPL would be obligated to '

21 make that acquisition?

22 JUDGE BLOCH4 Yes. I thought tha t was what you

23 were asserting yesterday.

(] 24 MR. DYMa No. Can I submit something in writing

25 on that, as well?
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() 1 JUDGE BLOCH Well, I mean if you just tell me

; 2 that that is not true, that is good enough. I dest want to

3 understand wha t your position is. I thought th>_ the reason

; 4 for this strong territoriality had to do with some

5 super-obligation within the entire J-shaped area, and now I

6 find it does not.

7 MR. DYMs Well --

8 JUDGE BLOCH4 I mean, if it does not, it does not.

9 MR. dim: I guess what I am trying to say, and I

10 am sorry I am not getting through That FPL does not have

11 an obligation to serve outside its J-shaped area --

12 JUDGE BLOCH: Or, in it.

13 ER. DYMa No, wait. Well, it does not have an

14 obligation to serve outside its J-shaped area.

15 JUDGE BLOCH4 And the obligation within?

16 MR. DYMs It does have an obligation to serve

17 within its J-shaped area.

18 JUDGE BLOCH: Because of the FEBC opinion.

19 MR. DYMt The specific question you are asking

20 about , FPL's obligation to serve municipal systems or

21 customers of municipal systems in that area, I just do not

22 know the answer to.

23 JUDGE BLOCHs But wholesale, you must because of

() 24 the tariff that the FERC insisted upon?

25 MR. DYMa That is correct. That is correct.
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.

i 1 JUDGE DUGGANs Which you opposed mightily.j

2 MR. DYMs Which we attempted to modify, that is'

q 3 correct.
U

4 JUDGE BLOCH: Okay. Now we have interrupted you--

5 MR. DYMa For the same economic reasons that I

6 have indicated.

7 JUDGE BLOCH We have interrupted you extensively

8 and we have not given you the chance to address the issues

9 tha t you were asked to address. So at least ten minutes,

10 please, for the subject that we c'illud you for.

11 HR. DYMa All right, sir.

12 I was talking about the market definition in

13 Q21nion No. 57 There is no dispute as to what FERC found.

14 That is a matter of record. But we argued yesterday that

15 that is not entitled to colle'eral estoppel effect. The

18 issue now I guess is what re. avance tha t market definition,
.

17 a suming it is accepted, has in thic proceeding. I have two

18 things to say about its

19 First, so far as the inside cities are concerned,

20 those within the area that FERC found FPL had monopoly

21 power, that finding is irrelevant because of the settlement'

22 lir, ense conditions. In essence, there is no reason for us

23 to be litigating the question of FPL's obligation to serve

() 24 a t wholesale inside cities. FPL's obligation to provide a

25 sha re of St. Lucie No. 2 to inside cities, FPL's obligation

,

i
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() I to transmit for inside cities -- *

- 2 JUDGE BLOCH: No, wait.

3 MR. DYM -- a6d what the past record shows --r~)V
4 JUDGE BLOCH: Okay. But I just take it on the

5 narrow issue of your obligation to say sell a portion of St.

6 Lucie , there could be a relief issue litiga ted in terms of

7 whether the settlement you offered is appropriate as a

8 finding of relief ?

9 ER. DYMs Absolutely.

10 JbDGE BLOCH: That issue is still open.

11 MR. DYM Well, the issue that is open is

12 whe the r--

13 JUDGE BLOCH: -- the conditions for ownership are

14 appropriate.

15 MR. DYM Well, I guess the first issue that is

16 open in whether in light of the settlement license

17 conditions there is any situation inconsistent with the

18 antitrust laws. If the answer to tha t is "yes," then the

19 question is: What is the appropriate relief to be

20 provided? I do not think you get to the relief until you

21 g et to the question of --
|

22 JUDGE BLOCH We could take the view that if there

23 was a situation inconsistent pre-existing the settlement,

() 24 that we then have to have appropriate relief s and that a

25 partial settlement of the case does not affect the question

O
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() 1 of whether a city that did not agree to the settlement terms

2 is entitled to appropriate relief.

(" 3 ER. DYH Well, I guess that is correct; but my
V]

4 point simply is s It is unnecessary to spend time

5 litigating, to take an example, the question of whether FPL
,

sell v'olesale power when asked to do so by6 did or did not n

7 Homestead. We can spend time litigating th at question, and

8 ve have a position on that and Homestead has a position on

9 that. My point is: Why spend the time on that when, under
4

10 the settlement license conditions -- forgetting about the

11 tariff, but the settlement license conditions themselves--

12 obligate FPL to sell at wholesale to Homestead? Why should

13 we spend time on that?

14 JUDGE BLOCH: Well, I guess we could avoid

15 spending any time on it if, with respect to the inside

16 cities, you were to make a stipulation that all we had to do
,

17 was to find whether full appropriate relief has been

18 accorded to the cities by the settlement terms. Then alth

19 res>ect to the incide cities, the only issue would be Are

20 the terms of the settlement on ownei> hip of St. Lucie of

21 wholesale power appropriate relief ?

22 If we found that they were appropriate, or perhaps

y even more than appropriate, there would be no f ur ther relief

() 24 for the inside cities. If en the other hand we found that

25 somewhat more relief was appropriate under the standards

/~)N\_<
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() 1 announted by the N uclear Regulatory Commission, then we

2 would perhaps suggest alterations in those terms.

3 MR. DYM I have difficulty with the word

4 " appropriate."

5 JUDGE BLOCH: Well, but that is our regulatory

6 standard is it not?

7 MR. DYM Well, I do not think you get to the

8 question of " appropriate." I do not think this Board has a

9 roving commission to decide what is or what is not

10 appropriate. I think that --

11 JUDGE BLOCHs Well, I am citing Earley here. The

12 relief standard seems to be " appropriate" in FarleY.

13 MR. DYM: My point ist You do not get to the

14 question of appropriateness of relief unless you decide

15 first that under the license conditions as they now exist,

18 there nevertheless is a situation inconsistent with the

17 antitrust la ws.

18 JUDGE BLOCH: Okay. Unless we take the view that

19 I just suggested we might take, which is that That is not

20 rights that the settlement does not affect the situation the

21 cities f ound themselves in before; that the offer of a

22 settlement to some of the peonle does not change the proof

23 tha t has to be made by the others.

() 24 MR. DYMa Well, if you accept --

25 JUDGE BLOCHs It seems to me somewhat appropriate

O
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O(j 1 since, as I understand the cities argument, the settlement

2 was affirmed on the understanding that it would not affect

3 the cities' rights. It seems to me that you are arguing
)

4 that because some people have settled out of the proceeding,

5 that the entire posture of the proceeding changes.

6 MR. DYMs Well, the entire posture of the

7 proceeding changes by rea son of -- Well, that is correct.

8 It does change because St. Lucie No. 2 now has some license

9 conditions attached to it which impose some binding
,

10 obligations on FPL. I am not going to try to prevent, even

11 if I could, Mr. Jablon from litigating the question of

,12 whether despite those license conditions there is a

13 situation incorsistent with the antitrust laws.

14 JUDGE BLCCH: Okay.

15 MR. DYM: But it does seem to me that the best way

16 to move this case forward expeditiously, which is I think in

17 the interest of everyone, is not to spend time litigating

18 issues that have become moot as a result of the license

19 conditions. That is all I am saying.

20 Why should we spend time litigating the question

21 of Homestead 's alleged demand to FPL in 197 "X" for

22 wholesale power and an exchange of correspondence between

23 FPL and Homestead when it just does not matter at all?

() 24 JUDGE BLOCH: Okay. I think we understand your

25 position.

O t
(_/
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() 1 MR. DYMa Okay.

2 JUDGE DUGGANs I have one question there. Is not

3 the same argument true that we should not waste time

4 litigating . issues that have already been determined by

5 judicial and administrative bodies?

6 MR. DYMs As I said yesterday, I do not think this

7 Board has the discretion to make that determination. It is

8 a question of law, and this Board for the reasons I stated

9 yesterday and in our brief is precluded from providing

10 collateral estoppel effect to either Gainesville or QEla12A

11 Eo . 57.

12 What I am suggesting is that there is a means of

13 noving this case forward and not getting bogged down in

14 irrelevancies, and doing it in a proper fashion. That is an

15 option available to this Board.

16 JUDGE BLOCH: There is another means which we are

17 going to get to later. Is there any chance, now that you

18 have seen the specific demands of Cities, that there could

19 be f urther negotia tions on settlement terms?

20 MR. DYMa Well, I have not seen the specific

21 demands.
,

|
22 JUDGE BLOCH4 Well, they asserted them in their

23 answer to my questions, to the Board's questions.

() 24 MR. DYMa The amounts that M r. Jablon --'

25 JUDGE BLOCH: Not the amounts; the terms that they

O
v
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'

I are requesting. That was the first time we saw the specific

2 terms.

3 MR. DYM Yes. We would be prepared to sit down,

4 and talk with the Cities. I cannot offer any prospect for a

5 successful resolution of the negotiations so long as the

6 Cities demand increased amounts of St. Lucie No. 2, a share

7 of FPL's existing nuclear f acilities or sales of unit power

8 in lieu of an ownership share, and an obligation to sell

9 wholesale to outside sources.

10 JUDGE BLOCH: Of course obviously the two sides

'

11 a re still a part, but your judgment --

12 MB. DYM: Quite far apart.

13 JUDGE BLOCH But your judgment is that it might.

14 be fruitful to negotiate further?

15 MR. DYMa My judgment is that it will not be

16 fruitful, but I am certainly prepared to sit down and

17 explore it.

18 JUDGE BLOCH: Oka y. Could you complete this

19 portion of the argument?

20 (Laughter.)

21 JUDGE BLOCH That was as far afield as we could

22 g e t .

23 MR. DYMs That is right. I am trying to figure

24 out where I wa s.

25 (Lauchter.)
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(~l 1 JUDGE BLOCH: You just concluded --
V

2 MR. DYMs I guess what I am saying is that the

3 markets found in Opinion No. 57 which a re limited to FPL's

4 retail area in other words, an area -- I should not say--

5 " retail area ," which is limited to an area that encompasses

6only the inside cities, is irrelevant because of the

7 settlement license conditions.

8 JUDGE BLOCH: Okay. Now did you have another

9 point?

10 MR. DYM: I did have another point on that.

11 Now so far as the outside cities are concerned,

12 there is no finding in Opinion No. 57 of any market in which

13 FPL has any power which encompasses the outside cities. So

( 14 to the extent that that is relevant -- and we believe it

151s-- the burden is on the cities to establish a market that

16 encompasses the outside cities in which FPL has monopoly

17 power so tha t what the courts have determined the

18 obligations of a monopolist to be apply to EPL with respect

19 to the outside cities. I do not see how that issue car, be

20 determined by this Board on summary disposition, since we.

21 have no finding of any such market, we have no evidence of

22 any such market, we have no affidavit by an economist, we

23 have nothing; it is just comple tely bare. So that is an

() 24 issue that is going to have to be litigated.

25 We show in our brief that on the basis of the

CE)
|
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(

1 facts that are available at this point, that our best
L (^)N\_'

2 judgment is that FPL's share of a wholesale market is about

7-)
3 45 percent. That encompasses the outside cities.

% ,) '

;

4 We f urther argue in our brief that, as a matter of
|

5 law, that market share precludes a finding of monopoly

6 power. That is an issue that I think is appropriately

7 before the Board a t this point. If it accepts our

8 proposition, that goes a long way to resolving this case.

9 If it rejects our proposition, that means that the cities

10 have the burden of showing that despite that 45 percent

11 market share FPL has the power to control prices or exclude

12 competitors in a geographic market tha t encompasses the

13 cities. It seems to me that is where that issue stands.

14 They in addition have the burden -- and I guess we

15 do have a dispute with Mr. Jablon on another legal issue.

16 Tha t is: What are the obligatiens of a monopolist --

17 assuming that FPL is found to be a m onopoli st -- wich

18 respect to actions that it may and may not take?

19 We have discussed in our paper -- and I can go

20 through them now, but I really do not see any reason to--

21 recent decisions involving IBM, Kodgk, and duPont, cases

22 tha t have been decided by the Ninth Circuit, the Second

23 Circuit, and the Federal Trade Commission, which explain

() 24 that a monopolist does not have an obligation under the

25 antitrust laws to see to it tha t its competitors survive.

()
.
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(} t It is as simple as that.

2 It may not act to unreasonably re strict

3 competition, or unnecessarily restrict competition, but it

4 is entitled to compete.

5 JUDGE BLOCH: Let me ask about this, the

6 reasonableness of this. Under the FERC opinion, you must

7 off er firm wholesale power -- and correct me if I am wrong--

8 to all cities within the J-shaped area that request it. Is

9 that correct?

10 MR. DYMs I believe that is correct. I would be

11 within the area designated in the tariff, which I believe
,

12 will be that J-shaped area.

13 JUDGE BLOCH: Okay. Now it is that tariff that

14 you filed that stated the area in which you were willing to

15 serve. I would like to know that economic purpose is served

16 b y that restriction to the J-shaped area in the sense that

17 another city might come up to exactly the same power line
,

|
18 and wish to get your power, and you were offering power for

19 sale. Why do you care where that city is located? I

20 thought I understood yesterday it had something to do about

21 "customa ry service area."

22 MR. DYH I really has not anything to do with

23 location ; it has to do with price. I guess what I am trying

() 24 to say, and what Mr. Bouknight said yesterday: FPL would

25 prefer not selling at wholesale at all.

O
V
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1 JUDGE BLOCHs Okay. But you are saying that you

2 have been forced to do it with respect to the J-shaped area,

p 3 and you do not lik e that.

O i

4 MR. DYMs That is right.

5 JUDGE BLOCHs And you also do not like selling it

6 to .:.omeone who is located outside the J-sha ped area. But I

7 am just trying to ask whether there is any rational

8 explanation for drawing the line at a geographical area

9 which has nothing to do with the availability of the power?

10 In other words, why are we going to draw a line and say If

11 you are on one side of this geographical line, regardless of

12 whe re the power is, you get; and if you are on the other

13 side of the line, you do not get. What is the function of

14 tha t line?

15 I can see one function that it has which is

16 contrary to the purposes of the antitrust law. That iss It

17 prevents you and Florida Power f rom ever coming into

18 competition for wholesale customers. It has that effect.

19 That is Lot the purpose of it --

20 MR. DYMs That is not true. That is not true. It

! 21 does not have that effect. 1*lo rida Power Corporation is not
!

22 precluded, if it wants to, from serving at wholesale an

23 entity within FPL's service area. It does not have tha t
'

O 24errect-
|

25 JUDGE BLOCH: Well, except they will feel exactly

O
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|

-('} 1 the same way you feel. That is, that if they are going toi

2 sell at average cost, they are not going to sell in your

3 area.

| 4 MR. DYM: My peint is that the decision is made on
!-
l F rational economic grounds.

6 JUDGE BLCCH: And what is that groun ?

7 MR. DYMa And a decisio'1 that is made on rational

8 aconomic grounds, I submit, is permitted of a monopolist.

9 JUDGE BLOCH: I am asking what the rational

10 dif fereace is, the rational ground is for differentiating

11 geographically? I can see a ra tional ground for serving no

12 one additional at wholesale under the circumstances you have

13 outlined, assuming your economic premises are correct, but

14 what is the rational explanation for the geographical line2

15 MR. DYMa ~4 hat you are asking is: Why did FPL

16 when it filed its wholesale tariff initially limit its

17 obligation to that J-shaped area?

18 JUDGE BLOCHs Right.
,

19 MR. DYMa I guess I will say that, as I understand

20it, the general custom in the electric utility industry is

21 to serve within a particular geographic area.

22 JUDGE BLOCH: And the effect of that custom is to

23 reduce the amount of competition between large utilities, is

O 241t not2

25 MR. DYMs If what you are saying is, "but for tha t

O
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(] 1 custom competition would exist," I do not think that is true.
U

2 JUDGE BLOCH: Well, there would be a higher level

3 of competition.

4 MR. DYMa No, I do not think so.

|
5 JUDGE BLOCH4 Why is that?

|

6 MR. DYM: You are assuming that that custom -- In'

7 order for competition to exist, there has to be some

8 ~ incentive f or a company to go out and try to make a sale.

9 At least that is the way I look at it. The incentive has to

10 be a price incentive.

11 JUDGE BLOCHa Well, the incentive as I look at it,

12 if you were able to sell across one another 's lines, would

13 be for the long-term reduction of average costs so that you

14 could continue to sell at all. Because if either you or

15 Florida Power were to obtain a long-run advantage on average

16 costs, you could dominate the entire peninsula.. Therefore,

17 the other entity would find itself driven to a point of

18 reducing its average costs so that it could compete in price

19 for wholesale customers.

20 MR. DYMa Well, I am troubled by the -- I think

21 you used the words - "if you were unable to sell." We are

22 able to sell.

23 JUDGE BLOCH: Well, if you chose to sell --

O 24 MR. D1M. rf we chose to se11 --

25 JUDGE BLOCH: -- across the line.

O
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(} 1 MR. DYM4 That is right; if we chose to sell. I

2 think we have tried to explain why FPL is reluctant to

3 extend its wholesale service obligation beycnd what is in

4 its tariff on economic grounds. Mr. Bivens' affidavit

Sexplains it. It ir based on two factors: That FPL will not

6 be compensated for its incremental cost of service. And, by

7 the way, in normal antitrust law, a sale below incremental

8 cost is suspect as being predatory.

9 JUDGE DUGGAN: I thought that was " marginal cost,"

tonot " incremental cost"?
|

11 MB. DYMa Marginal; t' is right.

12 JUDGE DUGGAN: There is a big difference in this

|
| 13 case between those two.

14 MR. DYM: The fact is, though, we are obligated to

15 sell at average cost.

16 JUDGE BLOCH: So it cannot be considered predatory.

17 MR. DYH Well, that is true; it cannot be

18 considered predatory . We do not want to do that. We do not

19 van t to do that. We would like to sell at a higher price,

20 and we are prepared to sell if we are adequately

21 com pensa ted.

22 So I do not see how, under any standards, how

23 FPL 's reluctance to sell can be viewed as being

() 24 anticom petitive. I put to one side the question of how can

25 something be anticompetitive unless there is a showing of

O-0
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{} 1 competitior. between FPL and Tallahassee, for example.

2 JUDGE DUGGAN: Is there a reluctance to sell when

3 someone makes an inquiry and you reply backa You are not in
, ~\,

V
4 our service area; we do not wa n t to talk to you? Which is,

Sagain, evidence in the gainestille case.

6 ME. DYMa Well, we would hope to be able to

7 persuade this Board that that evidence does not establish a

8 conspira cy that affected any of these cities.

9 JUDGE DUGGAN Also, if there was a conspiracy to

10 monopolize, we would not have to go into whether 45 percent

11 control was adequate; conspiracy would be adequate.

12 MR. DYMs I agree with tha t.

13 JUDGE DUGGAN If there is a conspiracy to

( 14 monopolize Peninsula Florida between Florida ?ower and

15 Florida Power C Light, then " market" definition is

18 raasonably irrelevant.

17 MR. DYMa There is some law to that effect in the
,

|
18 conspiracy area; that is correct. There i s nothing in the

19 record before this Board at this point that would support a

20 f actual premise f or that question.

21 JUDGE BLOCHs Is there any law suggesting --

22 MR. DYMa There is no conspiracy,-in other words.

23 JUDGE BLOCH4 Is there any law suggesting the

( 24 temporal limitations that you are trying to place on the

25 Gainesvilla decision that suggest how long a period of time
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1 after a finding of conspiracy, assuming we were to accept{}
2 Gainesvillg, how long a time it would be appropriate to

3 still apply those findings? Is there any law that

4 establishes standards on the duration of time af ter a,

5 decision of that kind that weight should be given to it?

6 MR. DYd Well, there is a body of law to the

7 effect that there is a presumption that the conspiracy

8 continues. Our argument here is that tha* presumption is

9 overcome by Florida Power Corporation's entry into a consent

10 judgment with the government in 1971, and by the concession

11 of the Cities tha t they do not contend tha t that conspiracy

12 exists now.

13 Now the question --

O(-) 14 JUDGE BLOCH: Well, I know you have asserted

15 tha t. I am not sure that I have heard them say that they

16 conceded that.

17 3r. Jablon, do you concede that there is no

18 conspiracy at the present time?

| 19 MR. JABLON: We are not accusing Florida Power

20 Corporation of being part of the conspiracy. That is, we

21 accept that they have terminated. We disagree that when one.

22 conspirator voluntarily leaves the conspiracy that that

23 means that the other conspirator is free of the legal

() 24 liability which attaches to that conspiracy.

25 The best example I can gjve you is the Gainesv1113

Ov
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1 case itself. The Florida Power Corporation settled.{}r

2 Florida Power E Light did not settle. That is wo. c led to

' ' 3 the finding we are talking about. Florida Power E Light

4 could not defend in the Fif th Circuit because Florida Power

5 Corporation settled. Therefore, there was no conspiracy

6 there --

MR. DYMs Obviously we are dealing with a'

8 dif ferent time frame.

9 JUDGE BLOCHa Let me ask the following --

10 MR. DYMs Could I just respond to that --

11 JUDGE BLOCHs Sure. Please. Please do.

12 MR. DYMa -- because that is just some sort of--

13 vell, I will not characterize it.

( 14 The point is, tha t Mr. Jablon is trying to

15 obf uscate: Obviously if there was a conspiracy, if there

13 was a finding that there was a conspiracy between Florida

17 Powar Corporation and Florida Power & Light in the

18 mid-1960s, Florida Power Corporation 's withdrawal in 1971

19 does not excuse or eliminate any liability that FPL might

20 have had for actions during the period there was a

21 conspira cy.

22 What I am simply saying is that -- assuming impact

23 can be show and everything else can be shown -- what I am

() 24 simply saying is that when there are only two conspirators

25 f ound by the Fifth Circuit, one withdraws no ltter than

O
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1 1971, there cannot be any continua tion of the conspiracy.
b''N

,

2 Who is FPL supposed to conspire with? Itself?

3 JUDGE BLOCh. Let us assume you are corrent. DoesgS
V

4 that terminate all effect of the decision? Or is there

5 still a possibility that conditions remain that arose out of

6 the conspiracy, and that the conditions which remain are

7 anticompetitive and still deserve a remedy?

8 MR. DYM Well, what I would suggest in response

9 to that -- Well, let me say two things in response to that.

10 First of all, there has been no showing of any

11 impact of that conspiracy on anyone, including Gainesville.

12 JUDGE BLOCH4 But is it possible that the

13 establishment of a firm J-shaped curve is partly the result

( 14 o f that, tha t that border does not waffle back and forth

15 between the companies?

16 MR. DYMa I as trying to -- When I say there has

17 been no determination of any impact, the Fifth Circuit made

18 no determination that the conspiracy had any impact on

19 Gainesd lig. It was remanded for that purpose. So the

20 assertions that have been made that that conspiracy had an
,

211mpact on all sorts of cities within Florida is an assertion

22 that requires proof. It is not supported by the Gainesville

23 case, even if collateral estoppel effect is given to

O 24nainent11*-

25 Now on the time period --

O
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1 JUDGE DUGGANs Right there, it requires proof in()
2 order for those Cities to recover treble damages. Nov what

3 the Fif th Circuit did was say that there was a violation of
(~)G

4 the antitrust laws. This violation was a market division.

5 And in reference to many questions by me of both you and

6 your colleague, the ef f ects of that market division remain

7 to the present day.

8 MR. DYMa We just disagree with that. We just

9 plainly disagree.

10 JUDGE DUGGANs Have you entered into Florida

11 Power's territory to try and serve it wholesale?

12 MR. DYMa I do not belie ve that we have.

13 JUDGE DUGGANs Has Florida Power entered into your

14 territory to compete at wholesale?

15 MR. DYM I do not know the answer to that.

16 JUDGE DUGGAN: Okay, then effectively on one-half

17 of it we can say that the conduct that the conspiracy tried

18 to enable continues and persists to the present day.

19 MR. DYM: But the point is: There is a
l

20 dif ference, a basic distinction under the antitrust laws,

21 between " joint action" and " individual action. " What I am

22 saying to you is that there is no evidence, no evidence at

23 all, tha t sirea 1966 any action taken by FPL regarding

() 24 wholesale sales was made other than on a unilateral basis by

25 FPL.

O
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1 Now I do not know what more I can say. It is a
}

2 question of evidence. It is not a question of assertion; it

3 is a question of proof. Where is the proof ? I am saying

( 4 there is no proof. I am saying there is no proof even if
|

5 one accepts GalDgsvills. And Mr. Jablon is going to have to
,

(

6come up with that proof, I submit. And I submit he is not
|

7 going to be able to.

8 JUDGE BLOCH: Mr. Dym, do you have a concluding

9 portion of your argument about the outside cities?

10 MR. DYM: Yes. Obviously the question of the

11 outside cities is not resolved by the license conditions.

12 The question of whether a situation inconsistent with the

13 antitrust laws is created for the outside cities by the

14 license conditions and it is a matter to be litigated.

15 I suggest, though, that even that question is

'

16 tempered at least by one fact which I think is an important

17 f act. The license conditions, the settlement license

18 conditions, obligated FPL to consent to an assignmer.t f rom

19 the inside cities of their entitlement to St. Lucie No. 2 to

20 the Florida Municipal Power Agency.

21 As a result of that provision, all of the cities

22 represented by Mr. Jablon, whether inside or outside, will

23 in f a ct -- or have the opportunity, not "will in fact" --

() 24 but have the opportunity to participate through FMPA as

25 owners of St. Lucie No. 2. Now I do not see how that fact

('
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|
t

|

| 1can be ignored.

2 The notic that we are " refusing to deal" with -

3 *.hese outside cities when they will participate through FMPA

4 as an owner in e nuclear plant, is beyond.the pale.

5 In sun, let me just try to sum upt We believe

i 6 that even if collateral estoppel effect is given to Op_i, gig,nt

7 N.2 2 57, it is of no help on' the issues that truly remain to

8 be litigated in thise case because it does not establish

9 competition between FPL and outside cities, it does not

to establish FPL's monopoly position in sny area that

11 encompasses the outside cities, and it does not establish

12any conduct by FPL that restricted in any way, much less

13 unreasonable rer tricted, the outside cities.

14 So f ar as Gainesvills is concerned, there is no

15 market definition.

16 Thank you very mucy.

17 JUDGE BLOCH: Thank you.

18 Following a ten-minute break, Mr. Jablon, we will

19 have a five-minute opportunity to rebut concerning the

20 outside cities and the existence of competition.

21 (Recess.)

22

23

24

25

"

e
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(~l 1 CHAIRMAN BLOCH: As soon as you're ready, Mr.
V

2 Jablon.

3 REBUTTAL ARGUMENT BY COUNSEL FOR FLORIDA CITIES

4 MP. GUTTMANs I'm pen sioning. I would like to

5 make several brief pointr in rebuttal.

6 First, we of course don't believe the Kodak .:ase

7 simply justifies a monopolist in taking actions that could

8 be justified as a good business decision without regard to

9 what else they have done. In this case, in contrast to

10 Kodak, there is ample evidence of that monopolist at the

11 same time trying to block the ability of its competitors to

12 act efficiently, and that's what the Gainesville and the

13 Opinion 57 decision show.
A
\/ 14 Mr. Dym says there is no. evidence of market here.

15 We submit that that is simply not so. Opinion 517 which we

16 discussed this morning showed that Florida Power and Light

17 has long operated on the basis of a peninsula of Florida

18 market The activities of the Florida Operatino Commitee and
~

19 the success of the Florida Electric Coordinating group also

20 are identical with that pen. isala of Florida ma rket, and

21 there is no suggestion by anyone that until recently any <

22 other part of the United States has been a significant part

23 of that market, referring rpecifically to Georgia.

() 24 CHAIRMAN BLOCH: But Mr. Dym argued while that in

25 som e sense may be a market, they have no monopoly power in

Ov
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(%
ty 1 it.

2 ER. GUTTMAN: That's right.- That is what Mr. Dym

(] 3 argued.
,_

th)(
4 Our contention is, A, they indisputably, as

5 Opinion 57 finds, hsve a monopoly in the retail market.

6 CHAIRMAN BLOCH: For their service area.

7 MR. GUTTMAN For their service area, and 1 will

8 get into that in a second as to what that is.

9 And B, we would contend that if they have not

10 monopolize , they are certainly attempting to monopolize or

11 st least maintain their retail monopoly by virtue of their

12 actions throughout the states in other words, their

13 activities as a member of the Florida Operating Committee

O 14 have enhanced their retail monopoly. And what Kodak quite

15 specifically states is that a monopolist who has a monopoly

16 in one area cannot use that monopoly to extend, and I'll

17 quote page 276 of the Kodak, F 2d decision, 603276, "use of

18 monopoly power cbtained in one market to gain a competitive

19 advantage in another is a violation of Section 2, even if

20 there has not been an attempt to monpolize the second

21 market."

22 CHAIRMAN BLOCH: 7 don't understand. What is the

23 advantage they are trying to obtain in the market area of

() 24 the outside cities?

25 MR. GUTTMAN: Well, specifically, FPEL -- and this

O
u,
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() 1 focuses on exactly what the perception FPCL has of its

2 competitive posture vis-a-vis the outside cities -- one, in

3 maintaining its retail franchises and in seeking to acquire

4 new ones such as trying to acquire Vero Beach, FPCL has

5 historically sought to compare the cost it could offer

6 service at with the cost at which service would be available

7 from throughout other municipal systems throughout the

8 state, including specifically Tallahassee and other outside

9 ci* ies. In other words, it has always been conscious -- and

to we have this in documentation which is either in the record,

11 or we will supply it -- has ben conscious that in terms of

12 the maintenance of its franchise base, the yardstick by

13 which it will be judged are other municipal electric systems

O 14 in Florida.

15 CHAIRMAN BLOCH: But the yardstick competition

18 that has been used has been used in inside cities, hasn 't

17 it? Even though there are instances cited of outside

18 cities, they haven't used it in competition against the

19 outside cities.

20 MR. GUTTMAN: That is right, but I would like to

21 say specifically in addition, FPCL has recognized it is in

22 competition with the outside cities in terms of wholesale

23 sales, sales to other municipal systems, and in fact, going

() 24 back to your question in the context of maintaining --

#

25 CHAIRMAN 3ICCHs What does that mean?
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() 1 MR. GUITMAF: The Daytona Beach case, for

| 2 example. In the context of Daytona Beach, the engineering

3 study f or Daytona Beach considered "as one pr 1sible

l

4 alternatiave, Daytona Beach seeking power f rom other systems

5 throughout the state, including specifically Tallahassee.

6 In other words, Tallahassee was a potential threat,

7 competitive threat to FPCL's maintenance of the Daytona

8 Beach f ranchise. There was a retail area that FPEL serves.

9 The maintenance of that retail franchise base hcs, as a

10 matter of f act, been subject to the possibility that other

11 systems outside of the FP&L retail service area, not only

12 Tallahassee, presumably Florida Power Corp and other larger

13 systems, could also serve that.

14 CHAIRMAN BLOCH: I did not understand the point.

15 MR. GUTThAN4 I think you were askinc me how FPCL

16 is in competition with outside cities vis-a-vis its retail.

17 CHAIRMAN BLOCH4 And you are saying that they are

18 aware that certain large outside cities could sell within

19 their service area, and they are therefore in competition

20 with them.

21 MR. GUTTMAN 4 That in trying to retain and

22 preserve their retail service area, they are acting to

23 demonstrate to the inside cities that they should have --

() 24 that they should view themselves a having no alternative but

25 FPEL, in ther words, that they cannot get a better rate from

O
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() 1 Tallahassee or Florida Po we r.
2 CHAIRHAN BLOCH: How does that hurt the outside

(~~T 3 cities? Assuming that is true, how does that hurt the
! (_)
| 4 outside cities?

5 HR. GUTTHANs It hurts the outside cities because

6 part of the process of doing so has been historically

7 denying the outside cities from dealing with -- in other

8 words , literally --

9 CHAIRHAN BLOCH4 From dealing wit?. who?

10 HR. GUTIMAN: If in the 1960s the cities in the

11 case could have gotten together to build an economical power

12 plant located centrally , they might be able to provide a

13 competitive alternative to FPCL. They lack the access to

14 transmission.

15 CHAIRMAN BLOCH: You are saying they don't have to

16 be in competition with Florida Power and Light.

17 HB. GUTTHANi I am saying they don 't have to be in

18 direct competition , but I am going to say also right now

19 Florida Power and Light has recognized that they are. I

20 vill quote you from an example of a document in which that

21 is so.

22 CHAIRMAN BLOCH: Okay.

23 HR. GUTTHAN In 1976 in the context of u -- well,

() 24 ve have a document which I believe is in this record. If i t

25 is not, ve shall request leave to file it. It was used in
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em, ()|
the opinion for the 27 case as an exhibit relied on by1

2 Gordon Taylor. Marshall Mcdonald, the Chairman of the Board
|

3 of FPEL requested a study called a. market --

4 CHAIRMAN BLOCH: Wait a minute. I think you are

5 citing something to me that we couldn't possibly rely on in

6 summary judgment, isn't that correct? There is no estoppel

7 effect to be given to it.

8 MR. JABLON It was in the reco rd in Opinion 57

9 and Opinion 57 relied on it.

10 CHAIRMAN BLOCHs It is cited in the opinion. Okay.

11 MR. GUTTMAN: Is it cited in the opinion, Bob?

12 MR. JABLON: Yes.

13 MR. GUTTMAN: I believe it is, yes. A document

O 14 prepared by Florida Power and Light Syster Planning

15 Depar tment sought to assess the market for firm interchange

16 power among peninsula Florida systems, and specifically

17 included was Tallahas.ece a well as other systems, and at

the company memo18 page 3, in fact -- and I refer to Item 6 --

19 states under present construction schedules and load

20 f orecasts, five systems appear to be capable of offering
,

21 significant rompetition to us during the 1980-85 period,

22 listing Tampa Electric, Orlando, Lakeland, Gainesville and

23 Tallahassee .

() 24 CHAIRMAN BLOCH: Okay. Which of those are still

25 outside cities in this litigation?

O
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/"T
1 MR. GUTTMANs I would not hazard a quess as to hows y

2 the company would define it, but I guess conventionally the y

3 would all be viewed as outside cities.
{

4 CHAIRMAN BLOCHs But they are not all still

5 outside cities.

6 MR. GUTTMAN: Tallahassee is, and further, the
.

7 othe cities would be to the extent that they are FUHA.

8 CHAIBMAN BLOCHa So with respect to those four

9 cities, there is in your opinion possible estoppel on

10 com petition.
,

11 MR. GUTTMAN: Wholesale competition.

12 CHAIRMAN BLOCH: Wholesale competition.

13 MR. GUTTMANt Fight.

O 14 Now, I just want to turn to the service area, but

15 first I would like to note the company, Mr. Dym states that

16 the company's Board of Justification --

17 CHAIRMAN BLOCH: Wait. Do you have any arguments

18 with regard to competition with any of the cities that were

19 not just stated, just listed, that there is competition.

20 You are also going to argue that competition isn't

21 necessary, as I understood, but is there any further

22 argument that there is competition with other than those

23 f our cities?

() 24 MR. GUTTMAN: I think what this document shows,

25 this market assessment report, the company perceives anybody

b) ~%

ALDERSoN REPORTING COMPANY,INC,

400 VIRGINIA AVE., S.W., WASHINGTON. D.C. 20024 (202) 554-2345

- - - - . - . - ..



.-

'f

1298

(hq_j 1 in the peninsula of Flcrida that in a particular

2 circumstance may be able to sell or buy wholesale power in

("T 3 that circumstance as being in competition uith us.
| tLJ
! 4 CHAIRMAN BLOCHs I'm not sure I agree with what

5 you said because they reem to have listed only the largect

6 cities, and there seems to be some economic sense to that,

7 since a wholesaler requires c .rtain economies of scale, and

8 also there are distance considerations as to how far they

9 can sell. So I don't see any reason to generalize from

10 their finding that four or five cities are competitors to

11 all of them.

12 MR. GUTTMAN: Well, clearly, tne larger cities

13 would be the ones that are clearly competing insofsr as

14 sellers, insofar as they would have larger capacities, but

15 in terms of their role as buyers every day on the economy

16 exchange program, the power brokers, Mr. Jablon has noted

17 there is competition among those that want to buy and sell.

18 CHAIRMAN BLOCH. But they are alrea6y in that.

19 You are saying th a t because they are unable to gain access

20 to Florida Power and Light power, they are less well able to

21 benefit from economy interchange?

22 MR. GUTTMANs No. I think the question is, is

23 there competition between FP&L and certain outside cities,

( 24 and I ha ve referenced a document where FPEL expressly

25 recognizes in terms of larger amounts of power, bulk power.

ALDERSoN REPORTING COMPANY. INC,
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( )- 1 CHAIRMAN BLOCH4 You are saying that economy
,

2 interchange is a form of competition.

-
- 3 MR. GUTTMANa Right, in terms of different

4 entities trying to get the best deal. One gets a. deal, and

5 another one in a ~ particular instance will not.

6 CHAIRMAN BLOCH: And as a consequence, when you

#
7 are able to lower your costs, you can benefit more from the

8 economy interchange which is peninsula-vide.

9 MR. GUTTIIANs I hope that is correct.

10 Let me turn briefly -- I think a very important

1) pro blem Mr. Dym has suggested as a rationals for FPCL not

12 vantino to sell wholesale is that it doesn't want to sell at

13 average cost, but in f act it doesn't want to sell at average

14 cost to municipalities. But as a matter of fact, all the

15 acquisition efforts of FPCL, Vero Beach and New Smyrna Beach

16 in the '70s, for example, rhow -- and I think Your Honor

17 suqqsted it -- it is prepared to sell at retail on average

18 cos t. It just doesn 't want to sell at wholesale. So it js

19 not that the company won't sell to particular loads. It

20 simply wants to have those loads as its own.

21 On the question of service area, we in the course

22 of our discovery and depositions attempted to determine what

23 exactly it is that is this wholesale service area, and as

() 24 best as I understand it, I think Judge Duggan's suggestion

25 is pretty close to accurate, that initially whatever it wa s

O
.
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(') I that was the conspiracy between FPEL and Florida Power

2 defined the relative wholesale areas.

3 CHAIRMAN ELOCH: You said initially whatever it

4.was defined it?

5 MR. GUTTMANs Whatever the essential metes and

a bounds laid out by that conspiracy were.

7 CHAIPMAN BLOCH: That sounds like circular

8 reasoning.
,

9 MR. GUTTMAN 4 There was a conspiracy because

10 particular entities were not allowed to get someone --

11 someone on the other side of the line was not allowed to get
.

12 power. The particular metes and bounds were never tested by

13 empirical --

14 CHAIRMAN BLOCH: So we know there was a

15 conspiracy, but we also can 't know that the metes and bounds

16 have changed because we don 't now what the metes and bounds

17 were.

18 MR. GUTTMAN 4 Tha t is what I was going to get into

19 because in the af termath of the determination that the

20 company was going to be subject to the Federal Power
,

21 C.,amission 's jurisdiction , it did, as has been stated, file

22 s tariff, and as I read that tariff, that tariff does not

23 lay out metes and bounds in any articulated fashion.

() 24 I refer to a deposition examination of Mr. Gardner

25 a month or two ago, which we will supply for the record,
,
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()- 1 where~he is asked, to your understanding, what is meant by

2'the term service a rea there in the tariff? I think the

3 answer is the wording of the tariff said the wholesale power-

4 is available in the area where FPEL provides service, or

5 something like that.

6 Does the tariff include a map defining that area?

7 No.

8 Does the tariff spell out the names of the

9 entities that would be within that area? No.

10 Is FPCL service ares an official legal construct?

11 Is there any definition somewhere in the law or rule or

12 regulation or order of what its service area is?

13 Answer: No. I have a defir.ition.

14 What's your definition?

15 It's the area where FPCL renders service, and

16 tha t's where FPCL has f acilities to render service.

17 Is this the official definition?

18 It's my definition.

19 Does FPCL have a definition?

20 I don't know.

21 Now, further questions --

22 CHAIRMAN BLOCH4 Now, wait a minute. This is the

23 statemen t of Mr. Gardner, and what is its status as to

() 24 whe ther or not we can rely on that in summary judgment?

25 MR. GUTIMAN: I would assume that you can subject

O
d
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1 to the company's modifying it. Redirect in the deposition

2 has not been completed, but we will put it in the record.

3 CHAIRMAN BLOCHa I would like to ask Florida Power

4 and Light if it agrees that that is the deposition of Mr.
J

5 Gardner, and whether or not it intends to contest facts

6 contained in it.

7 MR. DYMa Well, I have no doubt that Mr. Guttman

8 is quoting correctly. The fact is the deposition has not

9 been com pleted. I think the law is until the deposition has

10 been concleted and filed it may not be relied upon.

11 CHAIRMAN BLOCH: What I am asking is do you intend

12 to contest any of the facts that Mr. Guttman has just relied

13 o n ?

14 MR. DYMa Are we talking now just about the

15 language read, or Mr. Gardner's entire deposition?

16 CHAIRMAN BLOCH Just the language he has read.

17 MR. DYMa I will adnit that Mr. Gardner so

18 testified.

19 CHAIRMAN BLOCH: And is the position of the

20 company different from the position Mr. Gardner took? In

21 other words, is that also your position, that there is no

22 official filing before FERC that states that there is a map

23 --

24 MR. DYM4 There is no map. There is no map.

25 There is a map before this Board.

O
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O)s CHAIRMAN BLOCH: In other words, can you stipulate1

2 to.the facts that are in Mr. Gardner's deposition that were

{} 3 just read, the portion'that was just read?

4 MR. DYM Can I think about that and respond to

5 that af ter lunch?

6 CHAIRMAN BLOCH: Please do.

7 I guess Mr. Guttman --

8 MR. GUTTMAN: I'll give you the pages, of course.-

9 I would just like to add there are several further questions

10 in this line which should be of interest to the Board. I am

11 not sure what you would do with it.

12 CHAIRMAN BLOCH: Well, again, unless we can obtain

13 the stipulation, it seems to me we are disadvantaged and

O 14 cannot rely on it.

15 MR. GUTTMAN That's right, and we would submit,

16 of course, it is the testimony of Mr. Gardner which the

17 company obviously has the right to look at, but I don't know

18 tha t they can contest because he was appearing as a duly

19 authorized official to testify about these matters.

20 CHAIRMAN BLOCH: I think the contest is over how

21 you draw inferences and how you compare two portions of the

22 same deposition which is not completed.'

23 MR. GUTTMAN: That may be. i don 't know that that

() 24 is an issue. I would just like to state, if I may, that in

25 addition the question was put to Mr. Gardner regarding

O
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() 1 particular cities, and it turns out that Mr. Gardner's

2 testimony, which of course Mr. Dym can look at and comment

(v^) 3 on, was that there are certain cities which are not witin

4 FPCL's service area, a s Mr. Gardner understood it, which

5 FPCL is off ering or willing to offer wholesale service to,

6 Green Cove Springs being an example. He characterized that

< city and others as being adjacent to the service area.

8 In addition --

9 CHAIRMAN BLOCH4 Is tha t retail service?

10 MR. GUTTMAN: Wholesale service with a wholesalo

11 tariff.

12 In addition, there are other cities which FPCL

13 here has named in the license condition --

O 14 CHAIRMAN BLOCH: Tell me a little more about Green

15 Cove Springs. When was that offer of wholesale power made,

16 and how do we know that it was made?

17 MR. GUTIMANs That is a fact which can be easily

18 verified through the filings at the FPC. I believe Green

19 Cove Springs, insofa r as it has gotten service, would be

20 listed in an official filing, and you could take notice of

21 th a t .

22 CHAIRMAN BLOCH: They have added wholesale service?

23 When?

() 24 MR. BOUKNIGHT: Judge Bloch, I don't know if we

25 have added wholesale service to Green Cove Springs. It is

O
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O- ' areviaea 1= the 11ce==e ce aitie== ta t ther ere vita 1= tae
2 applicable a rea.

3 CHAIRMAN BLOCH: So it was not a voluntary

; 4 condition. It was part of a settlement with the Justice

5 Department.

6 MR. BOUKNIGHT: That is correct.

7 MR. GUTTHANs By contrast, there are other

8 entities which are , according to Mr. Gardner's testimony,

9 not within the service area.

10 CHAIRMAN BLOCH: Incidentally, I do want to say

11 that there have been some new matters raised in this

12 sta tement, and there will be an opportunity for Florida

13 Power and Light to respond to new matters.

14 MR. GUTTMANs I don't go to this in length. I

15 assume you are interested in this area , in the particulars

16 in the service area, Your Honor. If not, I will cease.
,

17 CHAIRMAN BLOCHs We are talking aboit competition.

18 MR. GUTTHAN: Right, but the definition of a

19 ser vice area .

20 The other point is that Mr. Gardner testified tha t

21 Gainesville was not in the service area as he was using the

22 tera, as the tariff apparently used the term. Yet here

23 apparently in the license condition Gainesville has been-

O 24= ea. ^- 1 ==ae<=te=a it, the co oe=1 aee =ot aeve e=1

25 justification for a service area other than it wants to

O
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() 1 serve as_few people as it can and comply with whatever the'

2 lect 1 obligation is. There is a map, is somebody can get

r~s 3 Gainesville interconnect, then the company will probably
\~)i

4 have- to serve it, the point being that any a tte m pt to d raw a

5 rational boundary, rational in terms of economic, public

6 interest policies, is one that I don 't think can be found in

7 the record of Florida Power and Light's behavior.

8 Other two brief comments is one, Mr. .Dym suggested

9 because FPEL has made available indirectly through FMPA

10 power to outside cities, there is no refusal to deal; that

11 says both too much and too little. That settlement, as I

12 understand it, was to provide relief to certain inside

13 cities insof ar as they were forced to share relief, then

14 they didn' t get whatever they were reasonably entitled to.

15 CHAIRMAN BLOCH4 Okay, wait a second. Were they

16 forced to share relief ?

17 MR. GUTTMA N4 No, I mean insof ar as they were as a

18 matter of moral or whatever, insof ar as they did, in fact,

19 f or wha tever reason , share relief, it was relief that they

20 were named as being entitled to.

21 CHAIRMAN BLOCH4 Well, what advantage -- do we

22 know on the record what advantage they gained by sharing

23 relief ?

() 24 MR. GUTTMAN: Mr. Jablon will be happy to comment

25 on that? |

ALDERSON REPORTING COMPANY,INC,

400 VIRGINIA AVE, S.W. WASHINGTON, D.C. 20024 (202) 554-2345

. - . ,. - __ .. ._. ._. . _ .. -_



1307

() 1 MR. JABLON: Yes, Your Honor. The situation the

2 cities were f aced with with regard to the sharing, they

/~h 3 intervened in this case. The cities had taken the position
V

4 that the Chinese Wall, as I described it, came down. There

5 was no legal agreement between the cities that they should

6 or must share, that their license conditions obviously named

7 only certain cities as entitled to relief. However, some of

8 the clients I represent who were entitled to relief felt

9 that it was unf air that they not sha re -- it would be unfair

10 to perpetuate this division, and therefore they voluntarily

11 agreed to share.

12 Our position as to -- first of all, that is the

13 f ac t . The fact is some of the clients I represent shared,.

O 14 some did not share.

15 The cities who shared did not share because they

16 did not want more nuclear capacity or did not think ther

17 were entitled to more nuclear capacity. They just thought

18 -- the legal position we would take, the consequence of this

19 is that obviously if Mr. Dym is correct, either that the

20 outside cities, so-called , have no entitlements, or that the

21 amount of relief was appro9riate, then obviously the cities

22 as a group or individually should not get any more.

23 However, if there is a right in the outside

() 24 cities, all you have done is split a maybe and given the4

25 outside cities an arm.

4
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() 1 CHAIRMAN BLOCH: There's just one brief question.

2 You have said that you would take either a further share in

(J~g
3 St. Lucie or unit power, is that right?

4 MR. JABLON: No, Your Honor. On St. Lucie 2, on

5 St. Lucie 2 power, the cities' position is that all of the
,

6 cities ari. entitled to an opportunity to purchase the same

7 amount that was granted to the inside cities. Otherwise you

8 would perpetuate the monopoly.

9 CHAIRMAN BLOCH: Purchase the same ownership share?

10 MR. JABLON The same proportion.

11 CHAIRMAN BLOCH Is that what you are saying?

12 MR. JABLON: No, I'm sorry. It is unit power from

13 S t . Lucie 2, yes.

-

'' 14 CHAIRMAN BLOCH: Or an ownership share.

15 MR. JABLON: Yes.

13 CHAIRMAN BLOCH: Now, the question is if Florida

17 Power elected under the option you wish to give them to make

18 it all an ownership, share do you know that all of your

19 clients would accept that offer?

20 MR. J ABLON : I know that -- first of all, with,

21 regard to St. Lucie 2, the option as we proposed it would be

22 at the city's option.

23 Second, if the Board determined -- I'm talking St.

() 24 Lucie 2 now only -- if the Board determined tha t the cities

25 were only entitled to an ownership share, I know that some

O
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() 1 of my clients, or at least Tallaha s e e -- would not exercise'

2 the option, or would not likely exercise the option. What

.( } 3 Tallahassee would likely do is transfer its ,ownersnip

4 entitlement to another city and purchase a form of unit

5 power or power supply.

6 CHAIRMAN BLOCH4 I'm sorry, I did not hear the

7 last statement because I was consulting page 40 of your

8 Answers. And I thought it said -- I think it says FP&L

9 should be required to offer Florida cities access to FPCL's

10 operating nuclear units on a load ratio basis either through

11 participation at investment cost or through unit power sales

12 a t FPCL's option.

13 You're saying this is if you do it with all of the
bV 14 nuclear.

15 MR. JABLON: This is the operating nuclear unit.

16 S t . Lucie 2 is not an operating nuclear unit.

17 With regard to St. Lucie 2, our position is that

18 it ought to be at the city's option because the cities ought

19 to have reasonable commercial choices.

20 Wi th regard to the operating units, the right

21 flows from a claimed monpolization base load power sources,

22 but considering they are operating units, we felt it would

23 b e -- a t least we are willing to make the concession that

() 24 Florida Pcwer and Light either ought to have the option to

25 sell at a return, sell the power, or f or ca pacity a t its

O
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() 1 option. I would point out this is an area we certainly

2 agree Florida Power and Light is entitled to a hearing on as

('' 3 to relief because here you get into the appropriateness of
V}

4 relief in light of the specific activities.

5 Do you want to pursue the question of

6 Tallahassee's position? Is it relevant?

| 7 CHAIRMAN BLOCH4 No. I did want to know if all

j 8 the clients would buy nuclear power if offered, and you say
|

| 9 Tallahassee probably would not.

10 MR. JABLON: I think that is a misstatement of

11 Tallahassee 's position. First of all, I can tell you

1;? exactly what they are doing with regard to the St. Lucie 2
i

! 13 that was offered.

14 The Tallahassee -- first of all Tallahassee got'

i 15 rights because some of these cities agreed to transfer part

16 of its share to T111ahassee. Tallahassee reassigned tha t

17 share through FMPA, reassigned that share to FMPA.

18 Tallahaasee is seeking to negotiate an arrangement with New

19 Smyrna Beach where New Smyrna Beach would get the ownership

20 entitlement through FMPA of the capacity. They would own

21 it. And in exchange, St. Lucie 2 -- I'm sorry -- in

22 exchange , Ne w Smyrna Beach would sell power back to

23 Tallahassee.

() 24 What Tallahassee accomplishes by this is first,

25 they get some of the economic advantages of nuclear power,

; (~)
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1 ) 1 alth'ough they give up some because of the way they have

2 arranged it. They mitigate the risk associated with the

(^g 3 ownership of nuclear power. Their position is that they
V

j 4 ought to have a right to access any form which meets their

5 needs as they perceive it, in other words, an economic range

6 of opportunities.

7 CHAIRMAN BLOCH: And this constitutes merely -- I

8 take it we would need a hearing on the issue of whether or

9 noi what they have done constitutes merely realizing the

10 value of the nuclear power that is off ered to them.

11 No, I guess not.

12 MR. JABLON4 No. I break it down into two areas.

13 I think for reasons I have argued and won 't reargue, that

(}-,

14 you can find the situation inconsistent with the antitrusts

15 laws that exist.

16 CHAIRMAN BLOCH: Well, I was worrying about nexus,

17 th a t is , the relationship between the creation of the new

18 plant and the problems of your clients. That is the issue.

19 ER. JABLON: Okay. As citing Farley, to the

20 extent it can be shown that Florida Power and Light is

21 advantaged by its coordination arrangements, by its buying

22 and selling of power in the peninsula of Florida, Florida

23 Power and Light is further advantaged when it puts a new

() 24 plant on the line, gets additional economic advantage, and

25 can use that new plant in competition throughout the
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l')(_ 1 peninsula of Florida. My citation to that is Midland, and
1

! 2 tha t is exactly what Midland said. That provides the nexus

([) 3 to the plant, the power supply dealings.

4 Now, Florida Power and Light ought to have a right

5 to argue -- it seems to me there is no question, based upon

6 the Gainesville decision, if you accept it, Opinion 57, tha t

7 in light of Midland, Farley, etc., that there would be a

8 situation inconsist ent with the antitrust laws. It does

9 appear to me that Florida Power and Light, if they so choose

10 to argue that they have granted Tallahassee sufficient, that

11 Tallahassee has gotten sufficient relief on the one hand, or

12 tha t it is not reasonable in the public interest under

13 Section 105(c)(6) for Tallahassee to pick and choose in this

O 14 matter, that Florida lower and Light could contest giving

15 more megawatts to Tallahassee as part of their relief

16 hearing, but that does not affect the situation existing.

17 CHAIRMAN BLOCH: Do you have . brief conclusion?

18 MR. GUTTMANa My brief conclusion is I don't think

19 in the designated cities in the settlement offered you can
'

20 find any e amon denominator that is justifiable, that

21 distinguishes them from cities that are literally 15 to 20

22 miles down the road, such as Kessemony or St. Cloud or

23 Newberry. I think we have said, Mr. Jablon has, if you need

24 citations, utilities in this country do sell wholesale power

25 to entities outside of what the y would define as their

i.
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A
() 1 retail service area.

2 MR. JABLON: In 3idland, I represent cities

~ ) 3 cooperatives in Michigan, Northern Michigan Rural Electric

4 Cooperative, where the Michigan Municipal Pool, which is on

f

| 5 the western side of Michigan, is buying from Detroit

6 Edison. Detroit Edison sells wholesale power to Consumers

7 Pover Comcany for resale in Pontiac.

8 IVA, the government power supply agency to pools,

9 the agency pools. There are plenty of instances of

10 utilities selling across boundaries.

11 CHAIREAN BLOCH: I take it we could notice them

12 for our purposes f rom the Midland decision.

13 HR. JABLON: Certainly, any of these sales are on

O 14 file with the Federal Energy Regulatory Commission.

15 CHAIRMAN bLOCH: I want to know about my record

16 n o w .

17 MR. J ABLON : I'm telling you. I'm telling you.

18 Yes , it is these matters.

19 First of all, the Consumers Power Company sale, I

20 believe, is referenced in Midland, the reference tha t

21 Consumers Power Company started to transmit for this sale,

22 you can certainly notice that.

23 Secondly, I believe --

() 24 CHAIRMAN BLOCH: It also shows the geographical

25 relatinship?
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m) _ 1 HR. JABLONa- Well, it is in the State of Michigan.(

2 CHAIRMAN BLOCH: But it shows that there are major

(}
3 companies selling across one another's boundaries?

4 MR. JABLON: Yes. All it shows, and the only

5 reason I raise it at all is Mr. Dym repeated three or f our

6 times over the past days, it is the common practice in the

7 industry that utilities do not sell across boundaries, and I

8 am saying --

9 CHAIRMAN BLOCH: And you are saying that we can

10 find from a careful reading of Midland that that is not true.

11 HR. JABLON: Yes. I am saying that many utilities

12 choose not to sell beyond their retail service area. I an

13 saying here many u tilities ref use to sell at wholesale

O 14 beyond their retail area. I concede that. But that is what

15 the territorial division case was all about, and Gainesville

18 involved wholesale sales. But it is not as unique. That

17 kind of sale is not as unique as counsel for Florida Power

1 18 and Lig n t would have it.

19 CHAIRMAN BLOCHs Well, Counsel for Florida Power

20 a nd Light?

21 REBUTTAL ARGUMENT BY COUNSEL FOR FLORIDA POWER AND LIGHT

22 "9 BOUKNIGHT: Mr. Chairman, I'm going to discuss

23 the competition aspects of the remarks th.it Messrs. Jablon

() 24 and Guttman made, and some of the factual matters which they

25 have raised. Mr. Dymm is going to address the collateral

)'
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f^) 1 estoppel questlons which they raised, and some of theq,

2 questions of nuclear access, if that is permissible.

3
(~} -

CHAIRMAN BLOCH: We will try to restrict ourselves
u,

4 to new issues and not rehash old ones.

5 HR. B00 KNIGHT: Yes, sir, we will do our best.

6 I think at the outset a renark of the Chairman a

7 moment ago was one that I would like to seize upon and

8 emphasize. We are here today on a question of summary

9 disposition. The matters that are before you right now all,

10 concern an effort by the cities to establish monopoly power

11 by Florida Power and Light Company in some market that

12 includes all of the cities and then acts upon monopelization.

13 Ba sed on the record that is before you, there is

14 not any way that that finding of monopoly power can be made

15 today. Indeed, Mr. Dym has suggested that as a matter of

18 law a finding can be made today that there is no possibility

17 tha t monopoly power can be established in that market.

18 Now, tha t being the case, Mr. Guttman has brought

19 before you several quotes out of Mr. Gardner's deposition.

20 The company, as Mr. Dym adhered to yesterday in the FERC

21 proceeding that led to Opinion No. 57, has had a past of

22 a ttempting to avoid incomplete trials and attempting

23 uns uccessf ully to avoid incomplete trials.

() 24 The wholesale rate case, the Vero Beach case

!25 beginning a t the FERC was a case in which FPEL was *

l

A
(-)

.

|
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1 effectively denied discovery. FPEL was permitted discovery

2 against the three citizens who appeared as Mr. Jablon's

3 clients in that case, not any kind of formalized discovery

4 against the cities about whom che claims were being made.

| 5 FPEL then went to some of these cities and

6 attempted to taview their documents under the Florida.

7 Records Act. That was not a very satisfactory means of

8 discovery, resultad in a case going all the way to the
,

|

| 9 Florida Supreme Court, and at the bottom line, although FPEL

10 got to see some documents, it got to take no depositions and

11 it go no other kinds of assurances that documents had been
i

12 provided tha t it should get in this proceeding or the

13 district c "rt case in Miami .

O 14 That case was followed upon very rapidly by Docket

15 ER 78-19, leading to Opinion No. 57, which involved the two

16 and a half month period battveen the Commission's order and

17 the conclusion of the trial proceedings in that case, not an

18 opportunity to try an antitrust case.

| 19 What FPEL vants here, an believes that it is

20 entitled to, is an opportunity on these matters that are in

21 dispute not to have them tried, not to have preconceptions
4

22 formed at this stage of the proceeding, but to have an

* 23 opportunity to put Mr. Gardner, to put these other wi^nesses

24 on the stand, let them put in context what tnis company has

25 been attempting to do over the last 15 years, let Mr.

. .

,
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((~,/% 1 Guttman and Mr. Jablon cross examine them about any,

2 documents that this Board finds to be admissible, and then

{} 3 judge their testimony as whole.

4 And it appears that the cities' tactic is to the,

5 contrary.

6 Now, what you are going to hear when *shese

7 witnesses reach $.he stand is you are going to hear that this

8 is a utility company which has not been preoccupied over the

9 past decade with dealings with municipal systems. It has

10 been preoccupied with trying to provide service to 5 million

11 people in Florida. These municipal dealings come up in the

12 con text of the company's efforts to provide that service and

13 are looked upon by the company with two standards in minds

14 are our shareholders or rate payers going to be helped or

15 hurt by doing what those folks want us to do? That is the

16 broad context.

17 But I cannot give you the broad context here

18 today. None of the lawyers can give you the broad context

19 on issues which you cannot resolve as a matter of summary

20 disposition. You really need to hear the witnesses, and you

21 need to hear everything that they have to say, not just some

'

22 exerpts from their depositions.

23 Moving from that to the competition question that

) 24 was raised, first, the question of what is wholesale power

25 and what falls into what the Appeal Board has defined as a

O
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| (,)- 1 coordina tion services arket is one that we have to pay some
i

f 2 attention . to.-

3
-( } Again, the documents cited by Mr. Guttman, which

4 is attributable to Mr. Bivens, we shouldn't be debating this

5 morning. We should let Mr. Bivens say what he has to say

6 about it and let Mr. Guttman cross examine him on it.

7 But nonetheless, that document clearly involves

8 sales of power in what would fall under the Appeal Board

9 definition into a coordination service market, not into a

10 wholesale market.

11 I have the same question about Mr. Jablon 's

12 concluding remarAs. Thare is not any question but that

13 utility companies sell power to people outside of their

O 14 service area. Florida Power and Light Company does it every

16 day. The question tha t we are focusing on is whether people

16 are willing to undertake the utility obligation to sell at

17 average cost to those people outside of their service area,

18 not whether they are willing to sell at all, and that is a

19 f ar more difficult factual question than you would gather

20 from the summary comments that Mr. Jablon made a moment ago.

21 CHAIRMAN BLOCH: Are you stating that it is the

22 general practice in th e industry not to sell firm wholesale

23 power outside of s defined territorial service area?

() 24 MR. BOUKNIGHTs Yes, sir, I am, and I believe that

25 to be the :sse.

O
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.() 1 CHAIRMAN BLOCH: And in fact, standing here, you,

s_j

2 don ' t know of an instance in which that is not true?

3 MR. BOUKNIGHT: That is correct, I do not. I{
4 think that normal businessmen who are operating in a market

5 which they are trying to make as free as they can in light
.

6 of the constraints, are going --

7 CHAIRMAN BLOCH: Why would businessmen in the

8 utility industry have that incentive?

9 MR. BOUKNIGHT: To make it a free market, I think

1 10 businessmen in any industry have incentive to reserve to

11 themselves the decisions as to waether a deal makes economic

12 sense. Once you undertake a public utility obligation you
1

13 have lost that.

O 14 The tariff that is on file at the FERC concerns

15 the public utility obligation. As Mr. Dym peinted out

16 earlier, that does not prevent Florida Power and Light

17 Company from selling to anybody else. But when somebody

18 else comes and says we want to buy, the question in Florida

19 Power and Light's mind is does the deal make economic sense,

20 which is the way it ought to be.

21 And I suspect that you will find that other

22 utilities around the United Sta tes have cade a similar

| 23 effort to limit the extent to which they have surrendered

() 24 the right to consider matters on an economic basis.

'
l 25 On the question of competition, I think nothing

i
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'(() 1 could be more dame 'ing of the competition argument made by'

2 the cities here today than that some of their number decided

(~} 3 for moral or other grounds to surrender what they have
V

4 characterized as an essential f acility to their self-styled

5 competitors. That fact alone admitted this morning by the

6 cities certainly presents an issue, a triable issue of fact

7 as to whether there is any ~ meaningful competition between

8 these cities and Florida Power and Light Company.

9 If there is competition between Florida Power and

1'O Light Company and Tallahassee, there is necessarily '

11 competition between Tallahassee and New Smyrna Beach.

12 CHAIRMAN BLOCHa Mr. Bo uk nigh t , I thought it was

13 the nature of this industry that while the companies compete

14 with one another they also coordinate with one another. So

15 I am not terribly surprised by that.
1

16 I mean, isn't it che general practice of the

17 industry to coordinate in a variety of ways so that each

18 will have somewhat cheaper power and more reliable power

19 while at the same time trying to com pe te with one another?

20 I thought that vts the nature of the industry.

21 MR. BOUKNIGHT4 Judge Bloch, the last part of your

22 statement is correct. Maybe you didn't understand what Mr.

|
23 Jablon has indicated that these cities have done. i

() 24 As I understand it, some of the cities who were

25 off ered access to St. Lucie Unit 2 under the license
.
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'~O
| -(j 1 conditions have simply taken portionc of that entitleaent

~

|.
! 2 which they allege is more economical than any other source
'

[]
3 of power that they have, and they- have given it to other

4 people. They have received nothing in return. It is not a

5 coordination transaction. They have simply given it away

e out of feelings of friendship.
,

7 When somebody is doing that in a marketplace, tha t

8 is evidence that they don't feel they are in competition.

9 CHAIRMAN BLOCH: It also made me wonder whether

10 the power in - f act was the cheapest power available.

11 HR. BOUKNIGHT: It makes me wonder, too, and that

12 is another issue.

13 If Florida Power and Light Company does indeed

14 have monopoly power in some market, then it is necessary for-

15 the cities to establish if they are going to go anywhere

16 tha t this is an essential f acility competitively. Our brief

17 argues that that still does not get them there, but

18 certainly that is part of their allegation.

19 CHAIRMAN BLOCH: I did understand your brief to be

20 accepting the position, though, that it was the cheapest

21 source of available power, that you are really not seriously

22 con testing the fact that it is the cheapest source of

23 available power.

24 MR. DYU We don't know whether these cities have

25 other opportunities available to them tha t would provide'

O
I
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1

(_) 1 them cheaper power. We do not concede that fact. We do not

2 concede they made a showing tilese are essen tial f acilities.

3 CHAIRMAN BLOCH: is that Florida Power and Light

4 is still contesting the issue of the nexus between this

5 particular f acility and the maintenance of a situation

6 inconsistent. If the power is more expensive, if the power

7 f rom St. Lucie is more expensive than is otherwise

8 available, then making the power available would ameliorate

9 any situation inconsistent.

10 MR. DYMs Let me make the point. They moved for

11 summary disposition. Part of their burden is to try to

12 establish that St. Lucie No. J as well as the other units

13 are essential facilities. We say that they have"not

14 sustained that burden.

15 CHAIRMAN BLOCH: You say that now. Did you say

18 that in the briefing?

17 MR. BOUKNIGHT: Yes, we did.

18 MR. DYMs Yes, we did.

19 CHAIRMAN BLOCH4 Just refresh my memory. The

20 materials are voluminous.

21 MR. BOUKNIGHTs Let me give you an example of what

22 we put in. We put in exerpts from our depocition of the

23 Tallahassee City Manager, and I believe the Tallahassee

() 24 Director of Utilities indicating that the City of

25 Tallahassee was going to carefully weigh St. Lucie Unit No.

(
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12 against a number of other available alternatives, and

2 indicating that the city was by no means certain as to'which

3 of these would be their most economic alternative. That is
,

4 in direct.

[

|
5 MR. DYMa Judge Eloch, look at page 17 of our

| 6 brief, beginning at the bottom of the page, the sentence

|
7 reading "Thesr ,ns include," and that is a recitation of

8 what Mr. Klingen, the City Manager of Tallahassee, testified

9 to as to options that were available to Tallahassee.

10

11

| 12

13

14

15

16
1

I
17

18

19

20

21

I 22

23

O 24<

4 25

i
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() 1 CHAIRMAN BLOCH: Look at page 17 of response of

2 Florida Power and Light.

(^))
3 MR. DYM: That's right at the bottom of the page.i

> s.

4 CHAIRMAN BLOCH: Off the record.

5 (Off the record.)

6 CHAIRMAN BLOCH: Back on the record. My problem
4

! 7 is you were arguing that there is no separate product mGrket

8 for nuclear power. I didn't understand this as an argument

9 that there is no longer a nexur between St. Lucie and the

10 claims of cities.

11 MR. DYMs- Well, te did point out that those are

12 the options that Tallahassee testified are available to

13 th e m . Those are facts they testified to.

O 14 If you turn to page 24 of our brief, the paragraph
;

15 representing on that page in ef f ect states what I have just

16 stated orally. In effect, the cities have not sustained

17 their burden.

18 CHAIRMAN BLOClia Again, the burden that ycu say

19 they didn t sustain was proving a separate nuclear ma;ket.

20 MR. DYMs Thuy have not sustained that burden, and
,

21 they have not rustained the burden of showing that any

22 nuclear facility is an essen tial f acility; in other words,

23 they cite cases for the proposition that w' dispute that

) 24 somehow if someone has an essential f acility, you can assure

'

25 that we're competitors.

m
'

-

,
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() 1 The premise of that --

2 CHAIRMAN BLOCH: Is that it is essential.

/^3 3 MR. DYMs That it is essen tial. Have you
\_)

4 established that it's essential.

5 CHAIRMAN BLOCHs M r. Jablon, were you on notice

6 that Florida Power and Light was making this argument?

7 MR. JABLON: I don't think they were making it in

8 exactly this context. I am willing to accept it if I can

9 simply -- I'm willing to accept their making it, and I think

to I can rebut it.

11 CHAIRMAN BLOCH4 Please continue, Mr. Bouknight.

12 MR. BOUKNIGHT: Mr. Chairman, I think the final

13 areas that I would refer to in my portion of the argument --

O 14 again, Mr. Guttman made a comment a few moments ago thati

15 having -- that something unich lovers your cost is going to

16 enable you to be, as he put it, more competitive in the

17 market for economy i nte rch a nge .

18 First, as I have told you earlier this morning, it

19 is our position that that kind of coordination is not a

20 competitive exchange, but secondly, wha t Mr. Guttman said is

21 just wrong as a matter of fact.

22 The way the economy interchange works is that one

23 sells from one's next increment of generation, which is not

() 24 being used at the time. The idea that one is able to obtain

25 a lower cost source of power to provide one 's baseload

O) 'C
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() i requirements didn 't have anything to do with what you can

|.
2 sell economy energy for.

3 CHAIRMAN BLOCH: It seems to me that logically

4 what you just said is inconsistent. Correct me if I'm

5 wrong, though.

6 If you are going to soll at incremontal cost and

7 you have a stack of existing facilities, and you can shove

8 something into the bottom of the stack which makes you less

9 likely to have to use your cheapest existing f acilities, it

to seems to me that you are more likely to have less expensive

11 power available for economy interchange.
I

12 HR. BOUKNICHT: There are circumstances where that

i 13 could be the case. We believe that as a matter of f act in

() 14 this situation, that won't be the case, but I admit to you

15 tha t logically --

16 CHAIRMAN BLOCFs It sounds like a logical
,

r

17 necessity. If you are going to use X amount of power, you

18 can get a cheaper source in the bottom of your stack of

19 supplies of power, then at any given point of your use, the

20 next incremont of power is going to be cheaper than it was

21 bef ore.

22 HR. BOUKNIGHT Well, Judge Bloch, that's not the

23 case if you've got a situation of a city that's got a 60

(O_/ 24 megawatt load, a 60 megawatt gas unit, and then --

25 CHAIRMAN BLOCH: But then they're not getting a

O.
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() 1 cheaper source of power.

2 MR. BOUl: NIGHT: Well, then what they are doing is

(~'} 3 going out and obtaining 20 megawatts of partial requirements
v

4 of wholesale power. Then before and after the transaction,

5 they are selling economy energy from that same gas unit.

6 That's a matter of f act, and it varies.

7 CHAIRMAN BLOCH: The (mount that you add that will

8 af fect whether or not you are advantaged in that market.

9 3R. BOUKNIGHT: No, I'm not sure whether it is the

10 amount that you add. The relationship -- it's what you push

11 up that is determina tive, but in ars event, that's not a

12 competitive kind of transaction. Tha t's a cooperative kind

13 of transaction that is intended to lower -- to minimize the

O 14 total cost of serving people of Florida.

15 CHAIRMAN BLOCH: When you say it's not

16 competitive , I'm not sure I understand th a t . You are going

17 to turn to the cheapest source of economy power, aren't you,

18 and therefore, it is to the advantage of -- and whoever

19 sells that cheaper source of economy power will get an

20 economic advantage.

21 MR. BOUKdIGHT: That's true, but it's based upon a

22 price in formula. Now, the city is making ten. That's |
l

23 com petition.

() 24 CHAIRMAN BLOCH: But you --

25 MR. BOUKNIGHT: The other is not.

O
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() 1 CHAIRMAN BLOCH: But you want to be at the top of

2 the list that people want to buy it from because -- to the

/~S 3 extent that you can be there, you will benet'it from these
U

4 economy exchanges.

5 HR. BOUKNIGHT: Well, to the extent that you have

6 low cost facilities on your system, that can be econo ically

7 advantageous in the long run.

O CHAIRMAN BLOCH: It's a form of competition.

9 MR. BOUKNIGHT: No, it doesn't get you the

10 competition. That really doesn't get you there. Tne

11 question then is, are you vying for sales, and some kind of

12 marketplace, and if what you've got -- what I think you

13 would have to show to artablish the proposition that you

14 have just stated is that there are people who are going out

15 and making decisions about what kind of capacity they are
i

18 aoing to add to their system, with the idea in mind of
,

17 making more economy energy sales.

18 Ihat just doesn't happen in the world. Again,

19 it's a f act --

20 CHAIRMAN BLOCHs Why is that? I thought you toJd

21 se businessmen like to compete. I mean, why wouldn't they do

22 ths t?

23 MR. BOUKNIGHT: Well, because economy energy is

h/ 24 something that you sell on a short-term basis as it is

25 available. There is no evidence in this record that anyone-
1

| (2)
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i

| () I has ever planned a unit with the idea that he is going to

2 sell economy energy.

|
3(} Economy energy transactions are a way of making|

4 the best of planning decisions that people made eight or ten

5 yea rs ago, and trying to see that those planning decisions

6 don ' t disadvantage the consumers of any utility any more

7 than they have to.

8 CHAIRMAN BLOCH Okay.
,

9 MR. BOUKNIGHTs Again, * hat's a matter of fact.
:

10 CHAIRMAN BLOCHa Again, .whether or not you are

11 going to benefit from it economically depends on the extent

12 to which you are going to have facilities lying idle and
!

13 unused, I guess. The amount of time they are going to be up

O 14 because of the economy curve.

15 MR. BOUKNIGHT: I'm not sure I understand that.

16 CHAIRMAN BLOCHa I take it that you wouldn't plan

17 a new f acility to sell economy power unless you thought it

18 would be busy all the time.#

19 MR. B3DKNIGHT: I think that's right.

20 CHAIRMAN BLOCH And you would make a profit from-

21 i t .

22 MR. BOOKNIGHTa I think that's right. I don't

23 think -- the way utility people plan, I can't conceive of
7

() 24 anyone planning a power source for the purpose of selling

25 economy power. And there is no evidence in this record

O

ALDERSON REPORTING COMPANY,INU,

400 VIRGINIA AVE., S.W., WASHINGTON, D.C. 20024 (202) 554-2345

._ - . . _ _ _ _ ._ , - __._-



1330

i

I

[j 1 which I think is the key thing here today.
;

v

| 2 If the city wants to establish that that's the
i

3 kind of competition that's involved here, and that that's

4 the kind of competition which justifies some finding in a

5 sta te-wide market, then they've got to show those kinds of

6 f acts. They 've go t to show that the market is indeed

7 state-wide, no smslier rd no bigger.

8 They've got to show that Florida Power and Light

9 Com pany was admittedly or apparently a share of less than 45

10 percent in any such market, has got monopoly power in it,

11 and they've got to show tha t it somehow misused that

12 monopoly power.
,

13 None of that is in the record, and that just
O
\/ 14 remains to be tried based on their allegations.

15 Judge Duggan, there's something that I dread to

16 wade back into, but there is something I must in light of a

17 concent you made a few moments ago.

18 When I answered your question yesterday, I made no

19 distinction between the two words, incremental and

' hen I attempted to make a distinction between20 marginal. W

21 long-run and short-term eff ects, I used the terms, long-term
s

22 a nd short-term.

23 I wanted to be sure that I hadn't said something

() 24 tha t had caused a misunderstanding.

25 JUDGE DUGGAN. There's a vital difference between

O
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() 1 those udo. There's one comment you just made that raised an|

2 issue again, and that's your reiteration of supposedly . f or a

3 given ma rket , that Florida Power and Light only has 45

4 percent; hence, it could not have monopoly power.

5 The cases are not clear there. There is one case

6 that suggests that 50 percent might be a margin, but that

7 one has not been followed.

8 Actually, we are not talking about the t probler.
,

,

9 here, are we? We are talking about a market that has Dupine

10 and Gainesville, Florida Power and Florida Power and Light

11 sha red, and together they had very close to 100 percent.

12 MR. BOUKNIGHT: I don't think we are talking about

13 tha t at all. The Gsinesville case contains no finding of

14 monopolization, attempted monopolization or conspiracy to

15 monopolize , absolutely not.

16 JUDGE DUGGAN You just mentioned 45 percent.

17 MR. BOUKNIGHTa Yes, sir.

18 JUDGE DUGGAN: I'm taking that as given. Who has

19 the remainder of that market?

20 NR. BOUKNIGHT: I'm not sure that I know the

21 answer. If I had to guess, I would say that Florida Power

22 Corporation was something in the neighborhood of 20 to 25

23 percent; Tampa Electric Company would be next, and then

() 24 Jacksonville Electric, and then probably the Seminole

25 Cooperative . That would be my guess.

O
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i

(_) 1 JUDGE DUGGAN: Taken within that between you and
,

_

2 Florida Power you would have sufficient, even by the learned

! 3 hand, to have a monopoly share of that market.

4 MR. BOUKNIGHT: I'm not sure of that, Judge

3 Duggan, but not any basis for not even discussing that

6 issue. There is no allegation of that.

7 JUDGE DUGGAN: Then you shouldn't have brought up

8 the 45 percent.

9 MR. BOUKNIGHT4 No, sir. We are also being

10 accused of unilaterally monopolizing the peninsula of

11 Florida market. At least as I read the city papers, and

12 tha t 's wha t I'm responding to.

13 Unilateral ly you can't find that Florida Power and

O 14 Light Company has monopoly power in that geographic market.

15 JUDGE DUGGAN In the J-shape they do.

16 MR. BOUKNIGHT4 I wouldn't agree with tha t, no

17 sir. They certainly have a higher market share of the

18 J-shape. They have a market share which under the cases we

19 have cited would not preclude a finding of monopoly power

20 within the J-shape, but that's not what the accusation here

21 is.

22 The accusation here by the cities is an effort to

23 claim a market which includes Florida Power and Light and

() 24 all of them, and they say that Florida Power and Light has

25 monopoly power.
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() 1 CHAIRMAN BLOCH: And you say correctly, I take it,

2 that Gainesville did not find there was a combination to

3 monopolize.

4 MR. BOUKNIGHT: Correct.

5 CHAIRMAN BLOCH: But there was a combination in

6 restraint of trade ?

7 ER. BOUKNIGHT: That's correct. But that's quite

8 dif ferent from a conspiracy to monopolize case.

9 CHAIRMAN BLOCH: Okay. The problem is that they

10 made no findings in that case about the combined market

11 power of Florida Power and Light and Florida Power?

12 MR. BOUKNIGHT: It wasn't an issue. It wasn't an

13 issue. The question of territorial allocation doesn't raise

O 14 tha t kind of issue. A joint monopolization or,, conspiracy to

15 monopolize case would raise that kind of issue. Those claims

16 weren 't even made in the Gainesville case.

17 Ihe monopolization claim that was made in the'

18 Gainesville case, which was that each utility was

19 monopolizing within its own service territory, was resolved;

20 against Gainesville by both the district court and the Fifth

21 Circuit.

22 (Pause.)

23 CHAIRMAN BLOCH: Thank you.

() 24 - MR. DYMa ;I would like to take just two minutes,

25 if I may. A couple of things which were said by Mr. Guttman

''
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o
1 in his argument relating to collateral estoppel that wereQ
2 somewhat surprising, and I must say disturbing.

3
( Apparently he is proceeding under the assumption

4 that if this Board decides to give collateral estoppel

5 eff ect to Opinion Number 57, that that means that FPL is

8 bound by every docket introduced into the record of that

7 proceeding and relied upon by the Commission.

8 I never heard that as being the effect of

9 collateral estoppel.

10 CHAIRMAN BLOCH4 Okay. Then you also would not

11 extend collateral estoppel to each finding in the opinion?

12 There's some way to record it.

13 MR. DYM: The specific thing he said is that there
O
V 14 was a document in the record of --

15 CHAIRMAN BLOCH: No, I understand. I challenged

18 him on that also and I asked whether the opinion was based

17 on that docket.

18 MR. DYM The opinion refers to Daytona Beach. I

19 looked at the opinion while he was bef ore you. I didn 't see

20 any thing that referred to that document, but even if it had

21 bec n cited --

22 CHAIRMAN BLOCHs No. There would have to be a

23 finding .

O 2. MR. DIM. There is no finding to thet.

25 CHAIRMAN BLOCH: Okay. W e --'

i
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1 MR. DYMs There l's no finding to that effect.()
2 There is no finding of competition between FPL and

3 Tallahassee, which was the brunt of this.
}

4 CHAIRMAN BLOCHa We appreciate your clarification

5 of the record as to what was and was not in the opinion.

6 MR. DYMa And indeed, even if there were a finding

7 to that effect, one of the requirements of collateral

8 estoppel in order to be applied is that the finding be

9 essential to the decision.

10 And since the question of Tallahassee 's

11 entitlement or non-entitlement to wholesale power was not

12 bef ore FERC, no one was arguing that Tallahassee was

13 entitled to wholesale power.

t

- 14 The issue of wnether Tallahassee and FPL vere or

15 were not in competition was not essential to the decision,

16 and collateral estoppel eff ect may not be given to it even

4 17 if there were a finding.

18 The second thing about collateral estoppel --

19 CHAIRMAN BLOCH: Are you sure that's right? I

20 mean , they made -- doesn ' t the decision hinge on two steps;

21 first, the finding of monopoly power; and then a finding

22 that you hadn't lived up to the obligations that are imposed

23 on a company with monopoly power. ,

!

() 24 MR. DYMs Within -- |

25 CHAIRMAN BLOCH: Therefore, if the finding was

O
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() 1 essential to the finding of monopoly power, then it would be

2 essential to the decision, wouldn't it?

3 MB. DYMr Well, the finding was of monopoly power

4 within FPL service areas, an area that excludes

5 Tallahassee. There vera also findings of -- or discussion

6 of activities undertaken by FPL that FERC found to be

7 anti-competitive.

8 Ihose discussions were limited to activities

9 within that service area.

10 CHAIRMAN BLOCH: And you're saying --

11 MR. DYMa What I'm saying -- if FERC went out of

12 its way for some reason and said, "By the way, we also find

13 tha t FPL is competing with Tallahassee" -- I mean, if they

14 didn't make that finding, but even if they had, this Board

15 could not give collateral estoppel effect to that decision,

16 t ha t finding, because it would not have been essential to

17 the case .

18 CHAIRMAN BLOCH4 Okay, but you are saying that

19 there are some statements in the FERC opinion concerning

20 behavior of FPL towar{ entities outside its service area --

21 MR. DYMs No.

there are no such statements?22 CHAIRMAN BLOCH: --

23 MR. DYMa No. I don't think there are any such

() 24 statements.

25 CHAIRMAN BLOCH: All right. Are there some

O

i
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( 1 findings in the opinion that we should be aware are not

2 essential to the overall result, and therefore, that we

3 should disregard? Can you describe a scope of those?{}
4 You are just making an argument to a specific

5 point which wasn't in the --

6 MR. DYMs Which he made --

7 ;HAIRMAN BLOCH: It's a redundant argument.

8 HR. DYH All right. Okay. The other thing that

9 disturbed me is the notion that we are -- that FPL is

l- 10 somehow bound by a fact that may have been found by the

11 appeal board in Midland.

i 12 I think dr. Jablon said the apptal board made a

13 finding tha t there bad been some sales of wholesale power

() 14 outside of Detroit Edison's area. We weren't a party to

15 tha t case.

18 If that is releva nt to this case, we are entitled

17 to delve into it, to see whether it is true or not. We are

18 not bound by that decision.

19 Finally, let me just say --

20 JUDGE DUGGAN And we are not bound by your

21 statement that there are no such sales.

22 HR. DYMa That is absolutely correct. You are not

23 bound by that statement. You are bound by what the proof

24 m a y show.

25 Finally, on this question of essential f acilities,

;
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[ 1 the f act is, as Mr. Jablon admi- ted, that some of his

2 clients voluntarily through feelings'of comradeship or

. .

- /] 3 friendship or camarsdyrie, yielded off to others some
(/

4 portion of St Lucie to which they otherwise would have been
,

5 entitled .

6 'The further fact is that one of their number,

7 Tallahassee, said, "Thanks very much, but we don't want to

8 be an owner of St. Lucie Number 2 because we don 't want to

9 take a risk ."

10 Those are the facts. How in light of .those f acts

11 the cities can argue that St. Lucie Number 2 is an essential
,

12 f acility escapes me in two respects.

13 Let's take a city that was entitled, " Twenty

14 Hegawatts of St. Lucie Number 2." And it yields eight of

15 those megawatts to someone else and it ends up with 12. How

16 can it at the same time say, "It's essential for us to

i 17 survive; it's essential for us to compete with FPL that we

18 get access to St. Lucie Number 2, not only in the amount

19 tha t we have been offered under the license conditions, but

20 in more," when at the same time they are voluntarily giving

21it up to others?

22 CHAIRMAN BLOCH: Well, the ones that gave it up
1

23 are not arguing that they need more, are they?

'

24 M2. JABLON: Yes.

25 MR. DYMa Yes.
i

'

: O
.

|
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(_)% 1 CHAIRMAN BLOCH: I'm sorry. I thought they

2 received it under the settlement conditions.

3 MR. DYM: Yes, but they want more.("}v.

4 CHAIRMANiBLOCH4 There are cities who accepted

5 power on settlement conditions who still consider themselves

6 part of this proceeding?

7 3R. JABLON: May I ask when Mr. Dym finishes?

8 ER. DYMs Yes. What boggles my mind is how

9 someone can come in and say, "We want more of St. Lucie

to Number 2 because we need it to compete with FPL."

11 CHAIRMAN BLOCH: The settlement didn't contain a

12 term that said you would have to drop out of the proceeding ?

13 MR. DYM No. But how can they at one and the

( 14 same time say, "We want more of St. Lucie Number 2. We want

15 you , the Board , to force FPL to offer us more because we

16 need it in order to compete with FPL, because it is an

17 essential f acility ," and at the same time they give up to

18 their brethren under no compulsion a portion of what they

19 already have? -

20 How can that be an essential facility?

21 MR. JABLONa Which cities have done that?
,

22 MR. DYMs Mr. Jablon, I don' t kno w. The facts

23 that I know that are in the record before you are the result
]

() 24 of a meeting of the Tallahassee City Commission which Mr.

25 Jablon mada a statement as to what the cities had agreed to
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(j\ 1 among themselves.
F

2 We have not had discovery on that. I don't knov

3 what the precise parameters of it are. All I do know is

4 that those were entitled to St. Lucie Number 2 under the

5 license conditions, have yielded a portion to others.

6 CHAIRMAN BLOCH: It might be preferable at this

7 point te allow Mr. Jablon to talk about that agreement, and

8 then let you talk next.

9 MR. DYM4 Can I say one other thing so he can deal

10 with it as well? Tallahassee situations Here's Tallahassee

11 continuing in this case, continuing in this case saying --

12 and one of the things they want is a n opportunity 'o

13 considet buying St. Lucie Number 2. That's what they are,

( 14 doing. They are continuing in the case. They haven't bowed

15 o u t .

16 Their city commission passed a formal resolution

17 saying, "No thanks, we don't want it."

18 How can that be an essential facility for

19 Tallahassee? How can it be? It just boogles the mind tha t

20 formal action can be taken by a city commission saying, "We

21 don 't want to buy St. Lucie Number 2, we don't want it," and

22 have their lawyers say. at the same time, "That facility is

23 an essential f acility for Tallahassee. Tallahassee has to

() 24 ge t that facility in order to be able to compete with FPL."

25 Who does one believe? Does one believe the

C)
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m
i 1 Tallahassee City Commission or does one believe their

2 lawyers?

3
C'i CHAIRMAN BLOCHs Thank you very much. Mr.
J

4 Jablon? I guess we have two essential issues. One is the

5 issue of whether we have sufficient facts in the record to

6 be able to find th a t there is a nexus between St. Lucie and

7 the alleged situation inconsistent; second, issues
'

8 concerning in particular those cities which have received

9 nuclear power and seeded it, and their continuing need for

10 additional relief in the proceeding.

11 There may be other issues that we re raisad as;

12 well, but those are two that center in my mind right now.

13 ORAL ARGUMENT ON SEVERAL ISSUES REGARDING
i

14 THE NEED FOR ST. LUCIE

15 BY MR. JABLON

16 MR. JABLONs Certainly, Your Honor. Florida Power

17 a nd Light presents the perfect ipsi dixit. First of all,

18 this is a joint litigation. The reason the cities

19 intervened and are litigating jointly is readily apparent.

20 CHAIRMAN BLOCH: May I ask whether the agreement

21 to share power was entered into before or af ter the power

22 was offered?

23 (Pause.)

( 24 MR. JABLON Thele wa s a n a areement between. the
' 25 cities when they started the litigation to share the costs

C.
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''t[V 1 of the litigation, and that those who got benefits would

2 retroactively pick up the cost, guarding against the

3 possibility --

4 CHAIRMAN BLOCH: The costs of the litigation?

5 MR. JABLON: Of the litigation.

6 CHAIRMAN BLOCH: So then there was no agreement to

7 share power?

8 MR. JABLON: There was no agreement to share the

9 benefits in terms of anything formal. I think there was a

10 feeling or a sentiment, if you will, that this would be

11 right and just and proper.

12 There is a steering committee of the intervenors

13 group. The steering comnittee made a formal recommendation

14 to the cities to share.

15 CHAIRMAN BLOCH: When was that done?

18 MB. JABLON: The formal resolution was af ter the

17 time -- ma y we go off the cecord? I want to cpeak to

18 counsel for a second because there may be some items for

19 settlement negotiations which are privileged, and I want to

20 confer with Mr. Dym -- which are necessary to answer the

21 f acts.

22 CHAIRMAN BLOCH4 Out of the hearing of the Court?

23 MR. JABLON: Yes. I just want to touch base with

O '

24*1 ror c==$-

25 CHAIRMAN BLOCH: Brief recess, please.

O
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gs() 1 (Off the record.)

2 MR. JABLON: The background is --

3 CHAIRMAN BLOCH4 We are back on the record.
/^)s' \~

4 HR. JABLON: The background is as follows. I have

5 just discussed it with Mr. Dym. When the cities intervened

6 in this proceeding , they were generally seeking rights of

7 access to all of FPEL's nuclear plants, and still are. .

8- There vere settlement discussions between Florida

9 Power and Light and ourselves and Florida Power and Light

10 and the government, but characterizing it neutrally,

11 settlement discussions between the cities and Florida Power

12 sitd Light.

13 During settlement discussions with Florida Power

14 and Ligh t Company which led to the present license

15 conditions, I was asked by the Department of Justice whether

i

16 the cities would object if the capacity available were
,

17 assigned -- was assigned to the inside, so-called inside

| 18 cities.

19 I stated that so long as it was assignable, af ter

20 polling my clients -- the amounts were assignable, I had no

21 obj ection, although I was seeking f ar higher amounts of

22 capacity than was under discussion.

23 Based upon those discussions and the additional

() 24 f actors that all of the cities were contributing to the

25 litigation and the factors that the cities felt themselves
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() I hurt in general by the foreclosure of opportunities based

2 upon geography, after the license conditions were ordered,

3 the steering committee made a recommendation for sharing;

4 the steering committee and the in+_ervenor group.

5 CHAIRMAN BLOCH4 I'm not srre I fully understand

6 the sequence.

7 MR. JABLON: After the license conditions came

8 down.

9 CHAIRMAN BLOCH: When you say they came down --

10 af t er the --

11 MR. JABLON: After the settlement license

12 conditions were published.

13 CHAIR!AN BLOCH4 And offered to the citiec?
m

14 MR. JABLON: And offered.-

15 CHAIRMAN BLOCH4 But not yet accepted?

16 MR. JABLON: Well, before they were accepted. The

17 acceptance of nuclear capacity -- the cities have committed,

18 I believe, in good fsith to negotiate for the nuclear

19 capacity , the St. Lucie 2 row. This was after the license

20 conditions which gave rights of the cities and gave en

21 obligation by Florida Power and Ligh t that it would offer

22 t h e m .

23 CHAIRMAN BLOCH: Yes, but the agreement to share

() 24 was after the licensing conditions had already been approved

25 by this Board?

O
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(} 1 MR. JABLON: There was never an -- I don't know if

2 it was before or after the approval of the Board, but the

3 recommendation of the steering committee was plainly after4

4 it was very, very apparent that only capacity would be

5 offered to the inside cities.

6 CHAIRMAN BLOCH Did the outside cities agree in

7 so2e way that the Justice Department could restrict relief

8 to the inside cities if there was a sharing that would occur

9 af terwards, or was it not sequenced that way?

10 MR. JABLON4 No. The cities have never -- what

11 t! e cities did say is if there was sufficient capacity to

12 meet what we considered the legal righ ts and entitlements of

13 all the cities , then if it suited Florida Power and Light's

14 purposes, we didn' t care whom they assigned it to because it

15 would be teassigned.

16 The reason we objected to the settlement is

17 because we felt there was nn entitlements -- do feel there

181s entitlemente in all the cities, and that either with or

19 without sharing, there isn't a load ratio share or some

20 other basis, some -- for rationalizing the amount of

21 capacity given so that the situations the cities find

22 themselves in -- tha t's why I said it was a perfect. ipsi

23 dixit -- the situation the cities find themselves in is they

() 24 are given succor arguably adequate only for some cities.

! 25 Those cities have had one or two choices.

(O
!

t

!

|
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() 1 Either those who were formally assigned the shares

2 ref used to share, in which case the outside cities got none,

(-) 3 or there was a sharing in which case everybody got too
LJ

4 little.

5 CHAIEMAN BLOCH: Was the acreement to share

6' entered into before or after the first city signed on the

7 line to accept the settlement?

8 MR. JABLON: The cities have never signed on the

9 line to accept the settlement.

10 CHAIRMAN BLOCH: No city has?

11 MR. JABLON: The cities have agreed that they want

12 to buy into nuclear capacity. The cities have always been

13 tes ced the adequacy of the settlement and the terms under
',

/^%
k/ 14 which this Board approved the settlement was in light of the

15 cities ' objection as a group that the settlement --

16 CHAIRMAN BLOCHs Okay, so the settlemeat was never

17 entered into by any of the cities?

18 MR. JABLON: That's right. Now, under the terms

19 of the settlement, under the terms of the settlement --

20 CHAIRMAN BLOCH: Let's ask it slightly

21 dif ferently. Was the agreement to share power entered into

22 bef ore or af ter the first city agreed to accept power?

23 MR. JABLON: Formally, the way it works -- the

() 24 problem is I'm having a problem with mecnanically how the

25 settlement is implemented. Formally Florida Power and Light
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1 makes an off er to each of the cities designated.

2 The cities transf er that offer to FMP A. The

p 3 cities had to make a statement that they will negotiate in
b

4 good f aith f or the - nuclear capacity under the license

5 conditions.

S What happened is the -- I believe if you want the

7 prei-ise timing, after the license conditions were ordered by

8 the Board -- I just don 't know whether the recommendation by

9 the steering committee was before or after the license

10 conditions were ordered by the Board, but it was certainly

11 after the license conditions were published.

12 I do know that --

13 CHAIRMAN BLOCH: The question I just asked related

14 to neither of those dates. It related to the date on which
'

15 the first city indicated that it was accepting the

16 settlement and would negotiate for capacity.

17 (Pause.)

18 MR. JABLON: I think the answer to the sense of

19 your question is before, but this was a continuing process.

20 In other words, a question like New Severna Beach would

f 21 vrite a letter to Florida Power and Light that we intend to
!

| 22 exercise our options under the la cense conditions. We

23 intend to assign power, shared FMP A. Then F%PA technically

O 24 has rioht in the essienment, nd continue 11r the cities were

25 adjusting who would get what based upon which city is
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I ') 1 determined to share and which city is determined not to
ss

2 sha re. So it was a continual process.

3 CHAIRMAN BLOCH4 You have something on this

4 specific point, Mr. Bouknight?

5 MR. BOUKNIGHTa Yes. I feel there is confusion.

6 I f eel if I might say a word, I might give help in thin.

7 What has occurred here is that the license conditions were

8 approved by the Board in April. A few days after that,

9 Florida Power and Light Company, in accordance with the

10 license conditions, sent out firm offers to each city that

11 was named in the license conditions, and I submit for

12 purposes of the argument that we made a few minutes ago, the

13 crucial question is Did some city, not a steering

14 committee recommendation, but did some city condition agree

15 to cive away the share giver,up by the license conditions

16 bef ore it knew it would get it or after it knew it would get

17 it , and the date on which it knew that was April 21 when

18 this Board issued its order.

19 CHAIRMAN BLOCH: And you were saying in addition,

20 the agreements to give away the shares or the action of the

21 city group was after the date that the Board approved the.

22 settlement?

23 MR. BOUKNIGHT: Yes. The action in any city --

() 24 again , the city grew. Mr. Jablon has a steering committee

l
25 which makes the recommendations, but I think he will agree

r

|
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|() 1 that nothing is official by any city or finding in any way
,

<

2 until the city commission votes and decides what to do. I

l

rw 3 That is the key date, when the city commission
(_J -,

4 votns and decides .whether to give away some of its shares.

5 FMP A for these purposes is a ~ financing entity. As I

6 understand the assignments to FMPA -- and I've been dealing

7 with the negotiations with FMPA -- what a city does is it

8 assigns its participation share to FMPA and the same time-

9 gets back an entitlement to buy that power from FMPA.

10 So FMPA really is just a financing entity.

11 MR. JABLON: I think I can answer the bottom line

12 point which Mr. Bouknight and Mr. Dym raised and which

13 obviously disturbs the Board. What I was trying te say is

Od 14 two things.

15 The first question is why did the cities who got

16 entitlement share? And the question is raised in light of

17 an argument that those cities ought to be foreclosed from

18 asking f or more if they gave up what they had, or at least --

19 CHAIBMAN BLOCH: That's one of the problems. The

20 other one is it may have some bearing on whether or not we

21 should conclude the nuclear power is the cheapest available

22 source of power, and that therefore, its availability is

23 essential to the cities in competing with Florida Power,

() 24 which has created a situation inconsistent.

25 MR. JABLON: Okay. So there were two points. One

O
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( 1 is'the equities of cities who have assigned their shares,

2 and the second is how it relates to the finding as to I

3 whether nuclear power is essential or not. Okay.

4 As I started to say, the cities entered into --

5 the steering committee recommendation, which was adopted by

6 some of the cities -- the reasons why some of the cities

7 shared were as follows: First of all, it was a joint

8 litigation, jointly financed to redress a problem perceived

9 by all of the cities; that is, the inability to deal across

10 boundary lines.

11 In the cities' view, the license conditions which

12 reinforce this territorial concept is wrong and illegal.

13 The cities therefore f elt -- the cities knew factually that
f

14 none of them could or likely would individually intervene in

15 an action like this due to the cost of the length of

16 proceedings.

17 Therefore, the cities felt that equitably it would

18 be plain wrong for those who happened to be arbitrarily

19 assigned shares in the cities' views to hold on to it

20 entirely, or some of them f elt that way, and leave the

( 21 outside cities getting none.

22 In the cities' judgemenc, there was an extreme

23 a rbitrariness of a situation where Gainesville gets

O 24 somethin that s h1gger, bet cities in the same county d== t

25 get any.

O
~

l
|

|

|
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- I) 1 Now, these are municipal bodies. They are
r (

2 governments, and I think if Mr. Bouknight's argament or Mr.

"

3 Dym's argument is it is wrong for the cities to act in tha t

4 context, what they view as an ethical sense, so be it.

5 I would take the position that Mr. Bouknight and

6 Mr. Dym are both correct, that those cities should be

7 estopped from getting additional capacity if in fact the

8 cities as a group are no t entitled to more, but if the

d cities are correct in their view that the territorial

10 division and the license conditions implicit in the license

11 conditions was wrong , so that what they were acting was

12 ethically, was right, was most consistent with the purposes

13 of the anti-trust laws, then to penalize them in effect for

14 keeping faith, I would submit would be wrong, and what is
.

15 wrong is to use -- to set up license conditions in light of

16 this territoriality and then say to the extent that the

17 cities voluntarily failed to recognize it, that penalizes

18 th em .

19 Now, second, the cities had an additional

20 consideration as I have discussed. Had capacity been

21 allowed in a sufficient amount tha t the cities f elt they

22 could accept, in a settlement context, the cities

23 practically have no context -- could have no problem with
n(,) 24 assigning it to one of their members or any of their members

25 because they could just spread it around, and the cities did
i

(hs/ !
i

l
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(). 1 nOt want to get in the way of settlement.

2 They wanted more, but they did not.want to throw

q .

3 ' sand in the procedure. When the Justice Department asked

4 the cities whether the cities would be willing to accept a

5 formula or mechanism which assigned capac. ',y to some, the

S cities were faced with one of two choices. They should say,'

7 "NJ , do it right," or they could strive, give the Justice

8 Department in ef f ect the green light to get the best they

9 could.

10 In light of this history the inside cities could

11 have considered an obligation.

12 Now, I concede one point. There was no contract

13 or Board resolutions of the cities that bound the cities to

14 share as a legal matter.

15 The next question ica What does this say about

16 the ascertion of the importance of nuclear?

17 CHAIRMAN BLOCH: Let's get to that in a second.

18 Did you in fact tell the Justice Department for your clients

19 that it was all right if they went ahead with the

20 settlement, providing that the shares were assignable?

I- 21 MR. 1ABLON: At this point in the negotiations, I

22 told the Justice Department two things. I said, "The

23 a mount" -- at this point, remember, we were hopino it could

() 24 be a settlement of all the pa rt ies , and wha t happened is

25 there vere negotiations between the Justice Department and

]

l
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i

O ' v1oriae rewer eaa tioat tro vaica we were errective1r

2 excluded and about which some of the Board members know we

Q 3 bitterly complained.
%J

4 At this point we were telling the Justice

5 Department two things. One, that as a matter of

6 accommodation they could set it up anyway they wanted, and

7 two, that we could not accept a settisment with the small

8 amount of megawattage that was being offered, because

9 considering the needs of the cities, it was just too small.

10 CHAIRMAN BLOCH: But there was no discussion of

11 financing a t that time, or shares?

12 MR. JABLON: No. The Justice Department well

13 understood tuat it was likely that the cities would -- or-

O' 14 might transf er the shares, yes. The purpose of the inquiry

15 was eff ectively, "Look, if we can set up a deal where an

16 appropriate amount of mcoavattage is allocable but only to

17 some cities, but it's the right amount of megawattage, will

18 you accept it?"

19 My answer was, we're talking settlement context

20 no w . As a legal matter, I th in k i t ' r. outrageous, but as a

21 settlement context, if the cities got practical effective

22 relief, I said that I would commit on his basis, and indeed,

23 assuming the other terms were all right, had the regawattage

24 assignable to my clients from St. Lucie 2 not been 38

25 megawatts, but some higher amount, thare wo uld h ave been no

o,

I
!
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() 1 problem.

2 No, the relevance of this whole discussion is that

'S[J 3 given that context, some of the cities f elt it a ppropriate

4 to share capacity.

5 Now, my bottom line argument on the matter, tnough

6 is the cities were f aced with what they felt to be

7 application of illegal and wrong territoriality. The cities

8 had joined together in a litigation to correct it.

9 Businessmen do not always take the most advantage,

10 and that sometimes is in their long-term interest, because

11 when you 've got the wool at the door, sometimes it's better

12 for the chickens to take some defensive neasures.,

'

13 Had the inside cities acted and kept all the

14 capacity and implicitly had all of them, and implicitly

15 recognized the continuation of this territoriality, they may

16 nave perceived then for the next plant and the plant after

17 that and the plant after that, and for wholesale power

18 purchases, that they would have gone through four yer.es of

19 litigation and ended up reinforcing this line, and then when

20 Florida Power Corporation came along with the next plant,

21 assuming Florida Power Corporation and the same way the

22 othe r cities were in the same shape.

23 The cities acted, those who shared, to break down

() 24 the territorialitr. Now, if you really wa n t to turn the

25 question around, Lake Worth and Key West did not share, as

O
i
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(). 1 against this whole history.

2 I'm not sure that they were totally happy about

3 that, and the reason they did not is they viewed this'

4 nuclear capacity so valuable that they were willing to act

5 in a way that might be perceived, a limitation as to the

6 growth.

7 Now, with regard to Tallahassee -- let me stop

8 there. That completes my explanation with regard to the

9 actions that these cities took.

10 Now, if you ignore everything I said, because the

11 important thing is whether the cities are entitled co

12 summary judgment. Let me answer Tallahassee, because it is

13 of interest to the Board. What I want to tell you is what
A
kl 14 you consider f or summary judgment, and what is really

15 importan t here.

16 With regard to Tallahassee, Tallahassee was faced

17 with the following situation: Tallahassee did not want to

18 be foreclosed and does not want to be foreclosed from the

19 economic advantages of nuclear power.

20 Tallahassee on a continuum is more concerned with

21 the risks associated with nuclear power, and cities like

22 citizens throughout the country make different assessments

23 as to what the economic benefits and risks are.

() 24 CHAIRMAN BLOCH: That also was an economic

25 f actor. In a city which is worried about the risks, you are

:
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b) saying it may well be that considering the risks att$ndant#^ 1

2 to the activity, the cost is higher.

3 3R. JABLON: I agree with yoy, and I will get into

4 that. Let me just state the f cts so you will know them,

5 snd I will come back to the consequences.

6 I agree with the purport of your question. The

7 City of Tallahassee taking into account the problem, which

8 was first, to get economj power supplied for their

9 residents; and second, the aversion to undue risks, said,

to "What we sould really like is an opportunity effectively to

11 purchast naseload power," which of course ir not in the

12 license conditions, and Florida Power and Light is not

13 willing to do, or a form of unit power.

14 So the City of Tallahassee said effectively to the

15 cities, "Let us reassign our entitlements so some cities

16 like new Severna Beach can get more in exchange for getting

17 some of the economic benefits."

18 Okay. Now the question is, what consequence is on

19 a motion for summary judgment?

20 CHAIRE4N BL0CHs You say basically it was an

21 insurance scheme to divxde the risks so that they wouldn't
s

22 be heard as much?

.3 MR. JABLON: I would say so, yes, using insurance

() 24 broadly. In economic terms, I could say so.
'

25 Now, let's get down to cases if we can. What the

n
'

la
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(] _ 1 cities believe the decisions before it --

2 CHAIRMAN BLOCH: You say they assigned the nuclear

3 power to others.

4 MR. JABLON: Right.

5 CHAIRMAN BLOCH: And got back other power. Did

6 they get some costs?

7 MR. JABLON: No. They are negotiating for it now,
r

8' a n d broadly speaking the terms of the negotiations, as I

9 understand it, is that New Severna Beach would maintain part-

10 of the megawattage share that Tallahassee would get, and

11 sell the power at the cost or at or near the cost of the

12 nuclear ca pacit:<.

13 So what they are doing clearly is giving up some
.

14 of the economic benefits of it and escaping some of the

15 risks.
4

16 CHAIRMAN BLOCH: Getting power back which they

17 didn't bargain f or a t the time they assigned it. They are

18 getting it now on a separately negotiated bargain?

19 MR. JABLONs Well, they were f aced with the

20 following problem: Again, understand we did not like the

21 license conditions. The license conditions did not give the

22 cities options to boy unit power or to buy baseload power;

23 certainly did not give Tallahassee' options.

O 24 rhe 11 cense conditions hed eetes by which certein

25 activities had to be completed, including deposits which we
,

a
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i-

( 1 protested. Therefore, the only thing the City of

2 Tallahassee could do is realloca te its share and trust to

3 the good faith of New Severna Beach in this instance, and

4 the other cities of making a reasonable offer.

5 But considering that this is a joint litigation

6 and considering that the only way they got their shares in
.

7 the first place is by the cities carrying out what they felt

8 to be a moral obligation to each other, in any event it was

9a risk they took.

10 CHAIRMAN BLOCH: But you are saying that they are

11 going to get back power equal to some extent to the

12 megawattage they assigned at the price of the power that

13 they assigned, which is below the price of the power they

14 are receiving?

15 MR. JABLON: What power? Well, Tallahassee

16 generates most of its load. I think Tallahassee used that

17 in the long term. It will be economic for them to buy St.

18 Lucie -- well, to buy this power arrangement. Otherwise,

19 they wouldn't do it.

20 Now, this is in negotiations with New Severna

21 Beach as to the exact terms. We filed an affidavit in the --
|

22 CHAIRMAN BLOCHs Okay. That's probably a better

23 site anyway, because at this point I guess for summary

'O 24 sedeme t, the reet oeestio- 1 the co paretive co te, end

25 what we know on the record about it.

O
!
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-1 Do we know that the nuclear power is lessJ-

2 expensive than other sources of power available to the city,

3 on the record?
4 MR. JABLON: On this one, I disagree with your

5 characterization of what is necessary to prove it, but let

6 me tell you what is on the record, and let me tell you why I ;

7 think it entitles all of the cities to relief.

8 First of all, Opinion Number 57 clearly finds the

9 importance of baseload power and it further fincs two

10 things, and the opinion is very specific about this; that

11 the nuclear plants, all of the nuclear plants, contribute to

12 Florida Power and Light's baseload power and the gas

'

13 con tracts.

14 They make further findings, and these are findings

15 as to the important nature of the nuclear f acilities and of

16 the transmission f acilities. ,

17 I'm not quoting, but the exact quotations are

18 specifically set forth in the brief.

19 Thry make further findings -- this is Opinion 57

20 now -- tnat makes a further finding that Florida Power and

21 Light has a retail service monopoly, and that power supply

22 n wholesale markets were constrained.

23 Gainesville, as you know, makes a finding that

O 24 taere - territor1 1 a1vieto $= ao1e 1e == et-

25 Opinion 517 makes a finding , snd there are additional
l

O i
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(f '1 ovidence which you can rely on, affidavit material from the

2 company, that there is coordination activity throughout

3 Florida, and Mr. 3evins admits it.

4 Putting that together , -I submit the standards f or

5 relief under Midland and under Farley -- an d they are set

6 forth in those decisions -- and under Ottertail and under

7 Kodak, which is the case they cite; and under Griffith --

8 I've cited five cases for you.

9 The Saction 1 standard is if you divide

10 territories in wholesale power markets, that that is a per

11 se restraint of trade giving rise to a situation

12 inconsistent with the anti-trust laws, and I submit except

13 on the nexus point perhaps, that you don't need any more

14 than that as a matter of law to make a finding of

15 inconsistency.

16 CHAIRMAN BLOCH4 We are not talking about --

17 ER. JABLON I'm going to take 'you step by step,

18 because otherwise it gets entangled.

19 So but for nexus, you don't have to determine

20 whether the nuclear facilities are importan t. Florida Power

21 and Light is principally a Section 2 case, although they

22 rely on the findings in Gainesville and on the market

23 constraint.

() 24 Florida Power in Opinion 57 finds --

25 C H AIRM AN I' LOCH: Would you talk about .erus

.

l

!
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fl _. 1 please,Ljust nexus?
v .

2 MR. JABLON: Yes. Farley finds and the cases find

3 that if the company gets advantage in operating its system
.b/^

4 f rom the use of nuclear facilities, so that it gets a cost

5 advantage, then this which advantages the company in

6 competition, that this is sufficient nexus, and that's

7 direct from Midland and that's direct from Fa rle y .

8 Now, if I can just'back --

9 CHAIRMAN BLOCH. So we need only find advantage to

.
10 the ccmpany , and we need not find that the power is

11 necessary f or the cities who are seeking to obtain ib

12 MR. JABLON: On the Section 1 count, that's

13 correct. On the Section 2 count, I think you need one

14 f ur ther finding. You need a finding not that the nuclear

15 power is essential to the cities or the cheapest available

16 sou rce, but that it is important.

17 That's the requirements of Section 2.

18 CHAIRMAN BLOCH: Do we have to find it is

19 important with respect to each of the cities for whom we

20 might find a summary judgmerit?

21 HR. JABLON: I would say no for two reasons.

22 First of all, undar the star.dards of the Atomic Energy Pact,

23 the question is whether a situation -- whether pursuant to

24 the activities under the license a situation will be created
,

25 or maintained, so the question --- the NRC's jurisdiction
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_() 1 relates to assuring that the licensee does not get a brand

2 new toy, the nuclear plant, which can be used adversely

3 competitively.

4 Now, once you make that finding under your cases,

5 you 'do have to make a nexus finding, and I submit that you
'

6 can make that nexus finding without finding that the

7 f acilities are important.

8 But even if I'm wrong on that --

9 CHAIRMAN BLOCH4 To each of the cities, you mean.

10 ER. JABLON: To each of the cities, yes. But even

11 if I'm wrong on that, Opinion 57 makes a specific finding as

12 to the importance of nuclea r. Assume that a city -- when

13 Florida Power and Light refuses to deal in that nuclear
[
\- 14 unit, it forecloses an opportunity to the city.

15 The Kodak case -- I'm using their case, but also

16 Griffith expressly holds that if you find a monopoly in a

17 particular area , the retail monopoly for example, all that

18 is necessary is the refusal to dea', the foreclosure of an

19 option .

20 It doesn't have to be the cheapest power source.

21 All it has to do is disadvantage Tallahassee in

22 competition.

23 I submit that Opinion 57 in the record establishes

() 24 the importance of FPCL's nuclear units sufficiently, that'

25 under the standards of Ottertail and Consumers, even if you
i

|
'

.
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Il 1 reject my Section 1 finding, that they are liable on SectionG
2 2, and I submit further if that were not sufficient,. Florida

(- 3 Power and Light has admittede Judge Bloch, today, the
(

4 brokerage buying and selling throughout the state, and it

5 has admitted that they buy power from Tampa, and that allows

6 them to def er units, that coordination -- that is sufficient

7 to find tha t these units advantage them in competition for

8 general sales throughout the state, even though they do not

9 have a -- even if they do not have a monopoly in statewide

10 markets. They can't use their monopoly to advantage

11 themselves in statewide markets.

*? Does that answer the nexus point?

13 CHAIRMAN BLOCHs It's an answer.

'Ok' 14 MR. JA3LONs Well, I'm representing my client.

15 Well, the cities are being deprived of this, and I think it

16 is ingenuous to say they are not.

17 CHAIRMAN BLOCH: Thank you for your argument.

18 MR. JABLON: Judge Bloch, my argument was

19 mischaracterized. Just so it is clear what we are saying,

20 we are not saying -- I just want to be clanr. We are not

21 saying that you have to find tha t they have monopoly, a

22 monopoly over peninsula-wide Florida transa ctions. That

23 just isn't our argument.

() 24 What our argument on market is is first that they

25 have a re tail monopoly; second, that they have dominance or

(%%)
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() 1 con trol over these f acilities; and. third, that they have"

2 used these retail f acilities to gain competitive advantages

.{ } 3 on a peninsula-vide basis.

4 I-just don't want my argument to be misunderstood.

5 MR. ROTH4 May I impose for just a moment?

"

CHAIRMAN BLOCH It's hard to know when the cities

7 rest.

8 ER. ROTH: You asked whether any of the cities who

9 were named in the license conditions would then agree to

10 share capt .ity are still claiming more in answer -- the

11 group is claiming more, but I wanted to talk a little about

12 one city briefly, Gainesville.

13 Gainesville did settle its disagreements with

.14 Florida Power and Light by agreement dated August 3, and has

15 filed to withdraw in his case.

16 CHAIRMAN BLOCH4 And so you require un order f rom

17 us ef fectuating that, don't you?
s

18 MR. BOUKNIGHT4 I think technic-11y that is the

19 ca s e .

20 CHAIRMAN BLOCH4 We therefore rule th a t

21 Gainecv111e is no longer a party to this proceeding.

22 MR. RCTHa Thank you, Your Honor. Gainesville is

23not asking for more.

(). 24 CHAIRMAN BLOCHs The proceeding is adjourned until

25 2:30.

'

.v

v
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h- '1 (Whereupon ,. . a t 1400-p.m., the hearing was in
.

2 recess until 2 :30 p.m. , the'same day.)
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() 1 AFTERNOON SESSION

2 (2:32 p.m.)

3 CHAIRMAN BLOCH4 I believe these proceedings were

4 lef t, I rudely interrupted 'd r . Dym and permitted Florida

5 Cities to comment on points he was making, and it is my

6 belief that Florida Power and Light ought to have ten to

7 fif teen minutes now to respond.

8 Is that suitable?

9 7. DYM: There are a couple of procedural matters

to that if the Board permits we could take care of now with

11 this break, if that is appropriate.

12 CHAIRMAN BLOCH We are not on the break anymore,

13 but let's take care of the procedural matters.

'
14 MR. BOUKNIGHTa The first on, Judge Bloch,

15 yesterday you asked if we could supply yea with a graph on-

16 the cost of providing wholesale service to additional

17 cities. We looked into the problem. It looks as though in

18 order to do so it would take us a few days, and what we

19 really have to do is to get someone to execute an affidavit.

20 If the Board desires us to do that, we will do
,

21 tha t, but let me suggest that the points that we are

22 a ttempting to'make are made in Mr. Bivens' affidavit, in

23 Paragraphs 16 through 19, and in Mr. Howard 's affidavit.

() 24 CHAIRMAN BLOCH: Could you cite me to the;

25 documents you are referring to?

.

.
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O ' na soux*1 car- re - "r- 81 e= - tria vit 1-
.

2 Appendix B to FPL's pleading. Mr '. Howard 's affidavit is

3 Appendix E to our pleading.

4 Essentially, Mr. Bivens is the engineering affiant.

5 (Pause)

6 CHAIRMAN BLOCH: Okay.

7 MR. BOUKNIGHT: Mr. Bivens' affidavit, in the

8 portion I am referring to, begins on page 12, paragraphs 61

9 through 19, describes the considerations which I described

10 yesterday from the engineering point of vie w.

11 Mr. Howard's. affidavit tri.is about the financial

12 impact of adding new load.

13 CHAIRMAN BLOCH: My concern is whether or not we

14 can get a quantified estimate out of this. It seems to me --

15 MR. BOUKNIGHT: You cannot. You cannot get a

16 finely quantified estimate.

17 I guess what I am suggesting -- and again, we will

18 do what the Board wants us to do, but what I am suggesting

19 is for purposes of sum .ary judgment, it is not necessary to -

20 quantify the effect as long as you have brought forth

21 affidavits demonstrating that you can show a significant

22 e-ff ect or that you can show these company people believe

23 there is a significant effect.

O 24 wa t we ve=1a -- the crea1e taet we aeve --

25 CHAIRMAN BLOCH: My problem is the use of the term

.
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.( ) 'eignif ican t ." Statistically, significance does not depend

.On the size of the difference. It depends only on the

(~J}
3 statistical variance of the two quantities. I mean, for.a

\

4 statistician, a dif f erence of one millimicron could be

5 significant, and I suspect that for the owner of a power

6 company, a difference of one mil 11 micron can, under some

7 circumstances, also be significant. That is why I thought

8 quantification would be helpful.

9 MR. BOUKNIGHT I undertand that. And there is

10 some quantification here. For example, in Pa rag ra ph 18 of

11 Mr. Bivens' affidavit the numbers which I quoted you today,

12 that FP&L's current plant has carried on its books at F200

13 per KW and that a new plant would cost $ 1800 to $2000 per KW

O 14 --

15 CH air.M AN BLOCH: This is page 187

16 MB. BOUKNIGHT: Page 13, paragraph 18. I'm sorry,

17 Mr. Chairman. We have too many numbers and letters here.

18 CHAIRMAN BLOCH: Okay. That is the amount per

19 kilowatt.

20 And the other thing we need to get a

21 quantification of the impact on Florida Power and Light's>

22 customers, and ought to be able to get a percentage estimate

23 of the impact, would be to know the total current kilowatt

24 load and the total number of kilowatts being added.

25 MR. BOUKNIGHT: I don't think -- that's not the

O
,
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t I way that Mr. Bivens would do the analysis.

2 CHAIRMAN BLOCH: Well, I am sure he wouldn't

3 because you helped him decide what to do.

4 MR. BOUKNIGHT: No, sir, he would do something

5 that provides a result and gets a lower number than what you

6 just suggested.

7 What Mr. Bivens would do and what we have done

8 some of for a period, we did it at a time a few months ago.

9 I a m n.d able to tell from the work papers that I was able

10 to look at exactly when the cutoff period was, but what he

11 did was he looked at the FPEL system as it is now planned

12 without the addition of these loads. He added certain

13 increments of load and looked a t what he would do

O 14 dif ferently in the event of adding those increments of load,

15 which gets you to a smaller dif ferential than simply taking

16 the cost that is shown here and piling it on top of the

17 existing costs

18 CHAIRMAN BLOCH: Okay. But that still only gives

19 you what you were discussing with me yesterday. You are

20 still only giving me the magnitude of difference without

21 being able to judge how large the elephant was on which the

22 fly was placed. Now, the fly was pretty big, but if the

c3 elephant was a lot biggar, it might not make a lot of'

24 dif ference f or the overall opr. ration .
,

25 MR. BOUKNIGHT: Well, I guess I at having -- again
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I we will' give you what you think you need, but for purposes

2 of snamary judgment, I can't see where it mattera.

3 The.) issue that Florida Power and Light is raising

4 is that its decision not to offer wholesale power beyond the

5 area that is described in the license conditions is tesed

6 upon economic considerations, and it seems to me we join

7 that -issue.

8 I have two problems with providing an analysis.

9 The first thing is that anytime that you stop at a point in

10 time and say that if I kras today I am going to add 500

11 megawatts more load , what will I do, then a t no two

12 dif ferent times will you'be in the same circumstances. You

13 end up having to do a different analysis, which means that

O 14 for all practical purposes we probably have to either put in

15 an old analysis, do something that-is new and different for

16 this purpose, and do it again when we get ready to go to

17 trial.

18 CHAIRMAN BLOCH4 I know it was complex. I

19 understand that. But I don't think what you have to do in

20 addition. is complex, if I understand what you have already

21 don e.-

22 Take the dollar figure that Mr. Bivens says would

23 be added. Then just tell me the total investment at the

24 point that you are going to add that on.

25 MR. BC"" NIGHT: You mean the total?

O
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1 CHAIRMAN BLOCH: I guess it is the total book

2 value of your plant.

3 MR. B3UKNIGHT: We can certainly give you that.

4 That would #not be Mr. Bivens' testimony of how he would

5 assess the impact.

6 CHAIRMAN BLOCH4 I understand that. But as a

7 rough measure of what the economic impact of an order to do,

8 to add on th.i.s capacity would be, it seems to me you need

9 two things, the amount of dollars involved and the

10 increment, and also the relative size of the-increment.

11 Now, whether or not we ultimately decide that that

12 is relevant in the summary judgment proceeding, I always

13 feel much more comfertable knowing what we are talking about

14 in the real world and if you insist that we shouldn't see'

15 tha t --

16 MR. BOUKNIGHT: No, I'm not insisting that you

17 shouldn' t see that. I am not at all insisting that.

18 I would have no difficulty with providing to you

19 -- a'ad we could provide rather quickly what the company's

20 current load is, what its current capacity is, what the
.

| 21 investment per kilowatt of capacity is, and probably pick
l

22 some historica11date on which that calculation has been made.

23 December of 1980 is uhat is given here in

() 24 Paragra ph 18. And you can assume anv quantity of wholesale

25 load that one would want to assume. We can give you that
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1 informatin.

2 What I am sayinn is that when we come to hearing

3 ve are goin s to be putting on in all probability an analysis

4 that is much more sophisticated than that.

5 CHAIRMAN BLOCH No problem. I am only looking

6 for a very rough estimate of the order of magnitude of what

7 is involved .

8 MR, 20UKNIGHT: All right, sir.

9 Now, the other thing is the fuel cost. I guess I

10 am trying to think of how we can - why don't we do this. I

'
11 think I understand what you are trying to get at.

12 Could we submit something at the same time we
i

13 submit this other piece of paper?

O 14 CHAIRMAN BLOCH: Sure. I don't see any necessity

15 for getting it at this hearing. I think the same courtesy

16 could be extended to M r. Jablon on the size of -- well, I

17 don 't know. Will you be able to comment today on the total

18 size of the number of megawatts the cities are going to be

19 requestihs ?

20 MR. JABLON: We would prefer, if we could, to do

21 it in ten days, and could we have the mutual courtesiss of

22 response? I don't know what he's going to put in.

23 CHAIRMAN BLOCH Sure. That is the purpose of

24 including them in the ten day filing, and then there is the

25 five da y response period, or what, in the technical file. I

r)
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1 know if we had another filing everyone would love that also,

2 because this is a case in which everyone likes to file as

3 much ask they can.

4 NR. JABLON: Does the Board take official notice

5 of all of these filings of the trip I made to Vermont?

6 No, that's just an aside.

7 CHAIRMAE BLOCH: Well, one of the reasons for the

8 15 days : is my own trip, i ncid e n tally .

9 MR. JABLON: If it doesn't slow up the Board, I

10 could file something like,3 days af ter Labor Day. That

11 would mean that I wouldn't have to work during my vacation.

12 I do not ant to slow down the Boa rd 's --

13 CHAIRMAN BLOCH: Three days af ter labor Day is

14 what date?

15 MR. BOUKNIGHT: September 10.

16 CHAIRMAN BLOCH: September 10. All right, that's

17 fine. Why don't we make September 10 the first filing for

18 both parties, and September 15th or the first weekday after

19 that if it falls on a weekend, as I th. ink it does.

20 MR. ROTH: September 10 is a Thursday. September

21 15 is Tuesday.

22 CHAIRMAN BLOCH: Fine.

23 JUDGE DUGGAN: I have one small question relative

D
V 24 to the filings you are going to be making to the Board.

25 You mentioned fuel costs, and I do get into a

O'
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- 1 great deal of difficulty when you compare a fossil fuel

2 plant with a nuclear plant. Obvion the capital

- 3 requirements and fuel requirements are different. I hope

4 you will keep that in mind.

5 MR. BOUKNIGPT: I will, Judge Duggan. I am trying

6 to think of how we can best dc it.

7 I can tell you what we did and perhaps the best

8 thing to do is summarize for you what we did.

9 CHAIRMAN BLOCH: Maybe it would be better to wait.

10 MR. BOUKNIGHT: I'll do that. I'll file a brief.

11 MR. DYM: I have a couple of other procedural

12 matters.

13 I wonder, Judge Bloch, you asked me yesterday for

14 some cases where offensive collateral estoppel would not

15 apply because the person seeking . to apply it have decided

16 not to participate in the earlier litigation.

17 CHAIRMAN BLOCH. I am not sure that I requested

18 tha t , but that would be relevant.

19 MR. DYM: You also asked about that.

20 CHAIRMAN BLOCHs I also asked about the shift of

21 the burden.

22 MR. DYMs May I include that in our next ,

23 submission?

24 CHAIRMAN BLOCH Sure, and so may ti.e citien

25 I assume that both sides already looked for such

O

ALDERSoN REPORTING COMPANY,IN"

400 VIRG'NIA AVE., S.W., WASHINGTON, D.C. 20024 (202) 554 2345

. . - . . . . - -. . - . _ - - . , . . - . - - _ , . . - , ~ . _ ..



.

1375

1 cases, but if they can define them for me at this point, it

2 would be helpf ul.

3 MR. DYM: We are looking, and I think we have

4 found some.

5 (Discussion off the record.)

6 MR. DYE: The other thing, I was asked to comment

7 af ter lunch about whether we would consent to have the

8 portion of Mr. Gardner'r, deposition, uncompleted deposition ,

9 tha t Mr. Guttman read f rom included in the record here. In

10 light of the f act that that deposition has not been

11 completed we would consent to have that portion included

12 only on condition that, A, we be permitted to review the

13 other portions of the deposition and include material that

14 bears on the material that Mr. Guttman wants to include; and

15 secondly , that we be permitted to file as well any affidavit

16 Mr. Gardner vants to file dealing with this material.

17 CHAIRMAN BLOCH: That does seem fair, Mr. Jablon.

18 Do you have any comment?

19 MR. JABLON: I have no comment with that. And

20 again, not having seen the affidavit, I would like to be

21 able to respond within 5 days, but I have no problem with
,

1

22 the procedure.

l

23 CHAIRMAN BLOCH: Are you able to meet the

24 September 10 schedule?

25 MR. DYM: I have had my vacation, so I think I

O)%
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1 will be able to.

2 MR. JABLONa That's what I'm af raid of, Your Honor.

(] 3 CHAIRMAN BLOCH: Now, have we other procedural

4 matters?

5 MR. DYMa I think that's it, at 1 cast from our

6 standpoint.

7 CHAIRMAN BLOCH: "Je are prepared to proceed or. the -

8 argument.

'

9 ARGUMENT BY COUNSEL FOR FLORIDA POWER AND LIGHT COMPANY

10 HR. DYMs I hope the Board keeps in mind that we

11 are here dealing with a motion for summary disposition which

12 has to be based on the record which has been made, and the

13 record , I respectfully submit, does not include factual

O 14 submissions made by Counsel.

15 For example -- and I include in that the material

16 th a t Mr. Jablon mentioned about the reasons why the cities

17 did what they did when they yielded up a portion of the

18 entitlements to St. Lucie to which they would otherwise be

19 entitled .

20 CHAIRMAN ELOCH: Could you refresh my mind for a

.
21 second on what inference you think we should draw on a

22 summary $udgment proceeding atm t that? I mean, what are we

23 supposed to conclude from the f act that they did that

24 sharing?

25 MR. DYMa It is relevant in a number of respects.

O.
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(m! 1 One, it at least ca.sts doubt on the proposition that we view

2 the cities a s obliga ted to establish, namely, that St. Lucie

/^s 3 No. 2 is e n essential f acility in the sense that an entity
O

4 does not voluntarily give up to someone else something that

5 it views as essential to its competitive viability.

6 CH AI?.M A ?! ELOCH: At this point we could not infer,

7 I think , from their action that they don't consider it

8 essential because there are possible explanations aside from

9 that.

10 MR. DYH I am not asking you to draw that

11 inf erence. What I am suggesting is you cannot draw the

12 contrary inference.

13 CHAIRMAN BLOCHs That we cannot infer from the

14 f act that they shared the facility that it is essential.

15 MR. DYMa You cannot infer on the basis af the

16 record that is before you that the facility is essential, an

17 tha t record includes the f act of some of the cities yielding

18 to others a portion of tnat facility. We view that as

19 relevant to that determination.

20 CHAIRMAN BLOCH: Just to refresh my mind, were do

21 you get the criterion that it has to be essential?

22 MR. DYM: I get it from the cities' argument. The

23 cases they cite talk about competitors and monopolists being

.
24 entitled to make use of essential f acilities. I assume that

|
| 23 is the Eldertale case.

b), v;

!

|
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h 1 CHAIRMAN BLOCHs The essentialness of tha t

2 f acility is -- I see, you take it that essential is

3 reciprocal, it must be both essential to tne power company

4 that is he alleged monopolist, and to the recipient of the

5 power.

6 MR. DYM: I think there has to be a showing that

7 assuming monopoly power, assuming competition, both of which

8 we do not concede have been shown in this case, assuming

9 arguendo that those exist.

10 CHAIRMAN BLOCH: I will assume that whenever you

11 make an argument about that that you are not admitting it.

12 MR. DYM: I am not admitting anything, but

13 assuming arguendo that monopoly power and competition exist,

14 which suggests that the cities have the burden of showing

15 that access to a particular facility is essential for it in

16 order for it to be able to compete effectively with FPCL. I

17 submit that is at least what we would view as its burden.

18 CHAIRMAN BLOCH: That is under Section 230.

19 MH. DYM That's right, under Section 230.

20 CHAIRMAN BLOCH: Under Section 1, or Gainesville,

21 it is possible that it wouldn 't have to be an essential

22 f acility.

23 MR. DYM: Gainesville does not deal with the

O 24 questien ef the ob11gations of en essumed menere11st te its

25 assumed competitors.

O
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() 1 CHAIRMAN BLOCH: That is correct. What it says,

2 though, is that there may have been an agreement to divide

3 3 the peninsula, and it is possible if we were to accept the{J
4 fact tha t the peninsula remains divided that we would say a

5 remedy might be appropriate that would mitigate the division

6 that now exists.

7 3R. DYM: Well, that is a, I would suggest, a leap

8 for which there is no evidentiary basis.

9 CHAIRMAN BLOCH: Which part of it is the leap? I

10 would like to know that.

11 MR. DYM: The leap that the current situation is a

12 result of an assumed conspiracy that teratinated in 1971 as

13 opposed to being the result of independent judgments made by

O 14 FPL and by Florida Power Corporation for which there is

15 substantial economic support. I do not see how that issue

16 can be resolved by summary judgment, even assuming arguendo

17 collateral estoppel effect to --

18 JUDGE DUGGAN: Assuming arguendo that the

19 conspiracy did indeed end in 1971.

20 MR. DYM: Well, I don't think that you need to

21 assume that arguendo. I think we have established by the

22 f acts that that conspiracy did terminate at least by then.

23 In a sense that -- let me back off. The latest event in the

O
(,/ 24 Gainesvilla case was 1966, so any -- I mean if you use the

25 Gainesville case as collateral estoppel, that is what that

O
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() I case says, as of 1966 there was this conspiracy. It does

2 not talk about what happened later. It does not talk about

3 impact. That is all the Gainesville case gets you.

4 CHAIRMAN BLOCH: Just that there is a division.

!
5 MR. DYMa Just that there was a division as of the

6 operative dates that were litigated in the Gainesville

7 cace. That is all that gets you.

8 What I am saying is that events that post-date the

9 Gainesville case as to which there is no dispute establish

10 that that conspiracy did not in fact continue.
~

11 CHAIRMAN BLOCH: That the conspiracy did not, but

12 not necessarily that the division did not. In other words,

13 if you set up a division as the result of conspiracy and
'

14 nothing has happened to change the division, arguably that

15 is a situation inconsistent with the antitrust laws.

16 MR. DYMa Eot if there ar< independent reasons --

17 and I mean independent of the conspiracy -- why the

18 companies are operating the way they are operating.

19 JUDGE DUGGAN: Independent competitive reasons.

20 MR. DYMa Well, independen t -- well, what I mean

i 21 by " independent competitive rea sons," the reason is -- and
|

22 we have put the reasons forward in Mr. Bivens' affidavit as

' 23 to why FPL does not want -- does not feel it maker economic

() 24 sense for it to sell at wholesale beyond the service area.

25 CHAIRMAN BLOCHs That is ny fault. We really have

O
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'1 1 rehashed tha t issue se ve ral times. !
J ,

2 MR. DYM: We have. We have.
>

3 CHAIRMAN BLOCH: And I do --

(
| s

4 MR. DYM: I was trying to -- sure, there is a gap'

5 there. But I guess what I was saying is that we do not

6 think that Cities have maintained their burden of showing

7 that these facilities are essential facilities.

8 In support of that, I refer to the fact, A, the

9 undisputed f act now, Tallahassee decided it did not want to

10 buy into the St. Lucie and other Cities gave up to their

11 colleagues some share of what they are now contending is an

12 essential f acility. It seems to me it bears on that

13 question.

('h/ 14 CHAIRMAN BLOCHs Well, the essential facilities --

15 and Otter Berg, ther. was not a single plant; it is your

16 overall capacity to generate and your transmission lines,

17 your whole plant, that would be by analogy the essential

18 f acility.

19 MR. DYM But what is there before you? What is

20 there before you other than assertion? What proof is there

21 bef ore you that access by the outside cities to any FPL

22 f acility is essential? I succest nothing. There is nothing

23 before you to support a conclusion that the competitive

() 24 viability of the outside cities depends upon access to FPL

25 f acilities, especially in light of the fact, again

i
%)
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() 1 undisputed, by that by reason of the settlement license

2 conditions, ali af the outside cities in f act, whatever the

3 reason may be, that all the outside cities in fact have the

4 opportunity to get access to St. Lucie Number 2. That is a

5 f act.

6 Now, what is there to show that anything beyond

7 that is necessary for these cities to survive? Nothing.

8 There is not even anything before you that shows that there

9 is any competition between Tallanassee and FPL. There is

10 nothing before you that shows monopoly power by FPL in any

11 relevant market.

12 Now, the point that Mr. Jablon wa s making, which I

13 must say I had never heard before, is the notion that it

14 does not ma tter -- his argument, as I understand it, is that

15 it does not matter that Tallahassee, for example, has an

It opportunity for access to facilities that are lower in cost

17 than FPL's nuclear f acilities. He is saying it does not

18 matter that Tallahassee is nevertheless entitled to access

19 to FPL's nuclear f acilities.

20 I have never heard anything like that advocated in

21 an antitrust case. It is contrary to both reason and

22 authority. Take the Burkey case. Kodak, an acknowledged

23 monopolist, Burkey trying to compete with Kodak, saying, "In

f) 24 order for us to compete, we want to get -- we want to be

25 able to start competing with you when you put your new

O
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1 product on. the market. So we want to get f rom you access to

1

2 that new product before you begin putting it on the market,

3 becausa if we do not get access we are not going to be ablen
U

4 to compete with you . "

5 The court rejects tha t notien.

6 JUDGE DUGGAN: Is that not a case of innovation on

7 Kodak 's part, and the only inncvation we have here is by the

8 U.S. Government in developing nuclear energy?

9 MR. DYM I would dispute tha t . The fact is --

10 and Mr. Gardner's affidavit that was put in -- establishes,

11 A, the risks that were assumed by FPL in going ahead with

12 constructing its nuclear facilities.

13 JUDGE DUGGAN: Technological rists or financial

14 risks?

15 MR. DYM: There were regulatory risks and economic-

16 risks.

17 JUDGE DUGGAN: Those are the same no matter what

18 hind of facility; are the not?a

19 MR. DYM Well, yes, but I tho';;;h t that was what

20 the antitrust laws were designed to _ couragt: risktaking.

21 JUDGE DUGGAN: In the Burkey case, the antitrust

22 laws, as I read the case, were designed to encourage

23 innovation of brand-new inventions.

) 24 MR. DYM: That is --
,

25 JUDGE DUGGAN: Which is not the fact situation

'
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() 1 here.

2 ER. DYMa They are designed to encourage

rs 3 innovation and risktaking. They are designed to encourage
)

4 competition based upon efficiency and lower costs. They are

5 designed to discourage cost equalization.

6 JUDGE DUGGAN: Your comment that the antitrust

7 laws are designed to encourage efficiency is a subject of

8 great debate. I think the Supreme Court several times has

9 said tha t the purposes of the antitrust laws is to encourage

10 small business, political democracy, and other things.

11 Brownshoe was one cite.

12 However, there is a r nool of economics right now,
,

13 as led by Borke, that do insisc that efficiency is the only

14 mea sure . Even Borke certifies that you cannot quantify-

15 efficiency in any meaningful respect.

16 MR. DYM: I would, Judge Duggan, with all due

17 respect, I would disagree that something can be found to be

18 inconsisten t with the antitrust laws because it does not

19 benefit small companies. That is not a purpose of the

20 antitrust la ws. The purpose of the antitrust laws is to

21 permit companies to compete.

22 JUDGE DUGGAN: Would you say that is the purpose

23 of the Robinson-Patman law? And tha t is one of the

() 24 antitrust laws, except for section 3.

25 MR. DYMa I do not thin). the Robinson-Patman Act

O .
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(} ~ 1 is implicated in this case.

2 JUDGE DUGGAN: You were making the general

rN 3 statemen t about the antitrust laws not being to protect
U

4 small business. ;nd that is an exception.

5 MR. DYMs I do not think something can be found in

6 violation of the Robinson-Pa tma n Act solely on the basis

7 that it does not encourage small business.

8 JUDGE DUGGAN: Wa s th a t the purpose of the Jaw

9 when it was passed?

10 MR. DYM: I do not know.

11 Let me get back to Burkey. The Second Circuit

12 rejected the contention that Burkey was entitled to, in

13 ef f ect , access to IBM's innovation, even though -- even on

14 the assumption that absent access Burkey would go down the

15 d rain. To a rgue, in light of that, that Mr. Jablon's

16 argument would be, that Burkey would have been entitled to

17 Kodak 's innovation , even though Burkey had available to it a

18 better product, because Kodak was a monopolist. That is

19 sheer nonsense. I use the term literally. It is sheer

20 non sense.

21 Now, I guess that pretty much summarizes my view.

22 Thank you.

23 CHAIRMAN BLOCH: I think that the next order of

() 24 business would be Item 3 on the agenda, except that it seems

25 to me that the answer to that question is "No." Is there

&
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1

,

,.-
1 r- 11y any reason to argue Number 3?()

MR. P"5 In our view, the answer is "Yes."

3 CHAIRMAN BLCCH: I see. Florida Power C Light

4 thinks that we must prove that, that that must be found if

5 there is to be liability?

6 MR. DYM: Yes, we do. And we have so acqued in

7 our brief.

8 CHAIRMAN BLOCH: Mr. Jablon, do you feel that also?

9 MR. JABLON: I think the answer is "No," and I

10 find cite in Midland and in Davis-Besse and in Filey and

11 this Co.2 mission has found a situation inconsistent with

12 outside the nuclear product market.

13 CHAIRMAN BLOCH: Do you continue to contend that
0 1
'"' 14 there is a separate market for nuclear power?

15 MR. JABLON: Yes, Your Honor, if there is a trial.

16 CHAIRMAN BLOCH: You must argue it.

17 CR. DId: Well, I must say if Mr. Jablon 's view is

18 tha t it is not an issue in this case, if he will withdraw it

19 --

20 CHAIRMAN BLOCH: He did not say that. He said he

21 thinks he an win even if he does not demonstrate that that

22 is the problem,

23 hr. Jablon, fifteen minutes. Ten minutes to start

24 and five minutes reserved for rebuttal, if you would like.

25 OR AL ARGUMENT BY MR. J ABLON ON ITEM NUMBER 3

C')\ ,,
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(} 1 MR. JABLON: Thank you. The only thing I would

2 say about the issue again, we are here on a summary ..jud gmen t

- 3 motion. We believe you can look to the cases -- that is,
s-

4 Gainesville and Opinion 57 -- and I think you can also look

5 to the matarials which we have supplied you ; certainly,

6 FPCL's reports.

7 I think wa have a straight legal question. We

8 concede that if you must find a separate nuclear product

9 market as a matter of law before grantinc summary

10 disposition , then you cannot grant summary disposition.

11 However, I would add -- I would add -- that Opinion 57 did

12 find the essential nature of baseload resources and the

13 nuclear contribution to them. . And I would think that even

14 if you did not grant summary disposition because of the

15 nexus point or some other point that you should make, that

16 there is no reason not to adopt those findings.

17 CHAIRMAN BLOCH: But the FERC Opinion 57 said some

18 things about the importance of nuclear power and its role in

19 the overall approach on Florida Power C Light. With that, I

20 do not understand at all how you can use that case to say

21 there is a separate market for nuclear power, that somehow

22 the product of nuclear power has a distinct market separate

23 f rom other forms of electrical power.

() 24 MR. JABLON: I agree with you, Judge Bloch. What

25 I was saying, I was making two distinct points. If we must

A
U
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) 1 show a separate nuclear product market, I agree then that is

2 an issue for trial. I do not think we have to show it.

3 CHAIRMAN BLOCH: Okay. So you are not now

| 4 contending f or purposes of summary judgment tha t you can
1

5 snow a separate nuclear market for the purposes of this

6 action?

7 MR. JABLON: That is right.

8 CHAIRMAN BLOCH: Okay. That means that we do not

9 need to argue it, as far as I am concerned.

10 Mr. Dym, would you agree with that?

11 MR. DYM: I would agree with that. For the

12 Boa rd 's information, we have argued the issue.

13 CHAIRMAN BLOCH: You have argued that he must show
G

14 it in order to be able to demonstrate that they can recover

15 on summary judgment.

16 MR. DYMa And that he is unable to show it both

17 for purposes of summary disposition and at trial. Beginning

18 a t page 15 of our brief, we have argued the point of whether |

19 it is conceivable that the Cities can show a separate

20 nuclear market.

21 CHAIRMAN 2 LOCH 4 Well, of course, the second part

22 of that argument we do not need toconsider at all, for the

23 same reason that there are some arguments that Cities has

24 made that we do not need to consider-

25 MR. JABLON: There is a midway position which I

O
,
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(") 1 just want to call to your attention. If you give collateral
;

: <s

- 2 estoppel effect in whole or in part to Opinion 57 and if you
,

3 determine that we must prove a separate nuclear product(]
| (./

4 market, in that case you cannot grant summary disposition;

5 but based upon the findings of Opinion 57 you can determine

6 that the company is collateral estopped from arguing the

7 importance of nuclear power, which then can be used in other

8 arguments as it may be. I am not trying to be --

9 CHAIBMAN BLOCH4 One should not be arguing that it

10 is not economically important to them?

11 MR. JABLON: That is right. That is right.

12 CHAIRMAN BLOCH: Well, it seems to me you would

13 admit that nuclear power is economically important to

14 Florida Power C Light; vould you not?

15 MR. DYM: We certainly do.

16 MR. JABLON4 All right. That helps. If I could

17 just have one second longer. The principal reference for

18 the reason you do not have to show a product market, I refer

19 you to page 284, a nuclear product market, I refer you to

20 page 284 of the Kodak case, which says, "We accept the

21 proposition that it is improper in the absence of" -- I am

22 sorry - "We accept the proposition that this improper, in

23 the absence of a valid business policy" -- nd I will get to

() 24 that qualification in a second - "for a firm with monopoly

25 power in one market" -- that is, Flo rida Power C Light over

O
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- f'h 1 their retail market "to gain a competitive advantage in--

J
2 another."

3 CHAIRMAN BLOCHs Mr. Jablon, you are now goingr-
(_)3

4 over, I think, grounds that we discussed extensively this

5 morning.

6 MR. JABLO : Okay, Your Honor. was simply.

7 explaining why you do not have to show it.

8 CHAIRMAN BLOCH: We were trying to do that all

9 morning, I think, and I think I understand hose arguments.

10 MR. JABLON : Thank you, Your Honor.

11 MR. DYMs Shall I address the question of shy we

12 think it is essential for the Cities to show a nuclear

13 market in order for them to prevail in this case?

14 CHAIRMAN BLOCH: Is it substantially different
,

15 f rom your argument? I mean Filey gave relief in the form of

16 an ownership interest in a nuclear plant without any chowing

17 of monopolization of a nuclear market, a separate nuclear

18 market. Do you think *here are special reasons in this case

19 why they have to show a nuclear monopoly?

20 MR. DYMa Yes.

21 CHAIRMAN BLOCH: Well, in that case, I guess we

22 ought to allow you to make your argument and Mr. Jablon to

23 respond. How much time do you think you will require?

() 24 MR. DYM: Three minutes.

25 I think the reason is simple. I think in all of

O
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I
!

1

}
the Appeal Board decisions there was a finding that the

i Applicant had monopoly power in a market that encompassed

3 the Cities who. were demanding access to the nuclear
I

4 f acilities.
i

; 5 CHAIRMAN BLOCHs Okay. Now, incidentally, what

6 you are arguing -is that as to the outside cities we could

7 not make that finding. I think that we could make that

8 finding as to the inside cities, based on the FERC opinion,

9 if we accept it.

10 ME. DYMa If you accept it, yes. I think that

11 would be the case.
,

t

12 CHAIRMAN BLOCHs You do not want us to do tha t

13 either.

'

14 MR. DYMa That's right.

.15 CHAIRMAN BLOCH: But when you say we cannot make
-|

; 16 that finding, you really are restricting it -- there is no

17 stretch of the imagination you are saying under which we"

18 could do it for the outside cities?4

19 F2. DYMs That is correct. But yet that finding

20 was made in Farley and the other cases. In other words,

21 that there was a finding of monopoly power in a market that
' e

22 encompassed the cities who were awarded access to the

23 nuclear f acilities. What I am saying here is that there is

() 24 n o -- t h a t M r . Jablon cannot on summary judgment, and

| 25 f urther cannot at trial, establish monopoly power on the

!. (~T
; s_/
1

1
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: 1 part of FPL in any market that encompasses the outside
4

2 cities. So if he cannot do tha t in the wholesale market and

3 the coordination market, there has to be some market that

4 encompasses the outside cities in which he can establish
,

5 monopoly power. The only thing that is left is the nuclear

6 market.

7 CHAIRMAN BLOCHs He is not contending that there

8 is a nuclear market.

9 MR. DYMs And he is not contending that, at least

10 for purposes of this motion, that he can establish such a
.

11 market.

12 CHAIRMAN BLOCH: Right.

|

13 I am not quite sure how you are going to rebut

14 t h a t , Mr. Jablon, but it should be limited to rebuttal,

15 however.;

16

17

18,

;;

19

20

21

1
' 22

23

24

25

O'
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' O, 1 MR. JABLON: I would like to say -- and these I
m

| 2 submit as follows -- thnt the day that Florida Power & Light

^s 3 went to Daytona Beach, went to Vero Beach, went to New
U

.

4 Smyrna Beach, and said, " Sell your system to us. That way
!

5 you will get lower rates," and predicated that

6 recon.aendation of a sale comparing the municipal rate

7 throughout the state and, by necessity, the advantage in

8 rate comparisons which they obtained as a result of limitin-

9 the competitive options of the outside cities, a situation

10 inconsistent with the antitrust laws was created under the

11 standards of Kodak, which is the case which Mr. Dym relies

12 o n ..

13 CH AII ' A N BLOCHa Let me ask are you saying that

14 the situation inconsistent which exists with respect to

15 Cities within Florida Power & Ligh t's territory, that

16 situation cannot be rectified unless we also rectify the

17 situation for those outside because of yardstick competition?

18 MR. JABLON: Yes, Your Honor. And the cases I

19 would cite for that -- and it is a straight legal argument

20 -- I would cite Grif fith, I would cite South Carolina Milk

21 Producers, and the cases in our brief, for the direct

22 proposition that if there are companies or cities in a

23 target area which are hurt because of the dealings or

) 24 ref usals to deal by a monopolist, thereby causing injury to

25 those outside cities, to reinforce a retail monopoly --

O
'
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( 1 CHAIRMAN BLOCH4 Wait a second. You said "thereby

2 causing injury to the outside cities." What do you mean?

3 5R. JABLON:' Hurting them economically.

4 CHAIRMAN BLOCH How did it hurt the outside

5 cities that they were trying to acquire the inside

6 franchises?

7 MR. JABLON: The means of the hurt is a refusal to

8 deal.

O CHAIRMAN BLOCH: With the --

10 MB, JABLON: With the outside cities.

11 CHAIRMAN BLOCH I don 't understand. I thought

12 you said the acquisition of the inside cities was causing a

13 harm to the outside cities.

14 MR. JABLON: The scenario is this: If the costs

15 of the outside cities are higher and thereby the rates for

16 power of the outside cities are higher than they would

17 otherwise have been, when Florida Power & Light goes into

18 Daytona Beach to preserve the franchise, it says municipal

19 systems won 't work, independent systems won't work.

20 CHAIRMAN BLOCH: Okay. So the harm is to the

21 inside cities, not to the outside ones.

22 ER. JABLON: The harm is both --

23 CHAIRMAN BLOCH: What you are saying is --

24 MR. JABLON: -- to the inside cities and the

'

25 outside cities, the result is.

<
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() 1 CHAIRMAN BLOCH: I don't understand the harm to

2 the outside cities. I do understand why it might be

3 necessary to rectify the problem for the outside cities to
(-)}% .

4 do away with -the harm to the inside cities, but I do not

5 understand the harm to the outside cities.

6 MR. JABLON: When you foreclose a power supply

7 opportunity for the outside cities, you are doing harm. In

8 other words, if Florida Power & Light had no motive or no

9 means to ref use to deal with the outside cities, the outside

10 cities would have other power supply options. They are in

11 competition with Florida Power & Light for power supply

12 options; that is really what the case is all about.

13 Florida Power & Light says, "We will foreclose one

14 option to you, one opportunity: nuclear power." They also'

15 say, "We will foreclose other opportunities to you." The-

16 result is to deprive Tallahassee of alterna tives, markets,

17 if you will, in antitrust terms, for power supply and raise

18 its costs.

19 So that there is harm to the inside cities and

20 there is h< rm to the outside cities. And if you want to

21 really close the circle, if Daytona Beach wants to start an

22 independent municipal system and wants to look to power

23 suppliers, and Tallahassee is a potential power supplier,

, () 24 Tallahassee's options are foreclosed because you are
I

25 blocking them off from resources. Daytona Beach's options

O
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'N 1 are foreclosed because they are blocked from resources.(d
2 What in a section 1 sense is happening, you are

3 creating a territorial division which limits power supply
q\.s

4 opportunities on both sides of the line.

5 Now, what I was saying to you as a matter of law

6 -- there is no f actual dispute here -- that there is no

7 f actual dispute either that Florida Power & light does not

8 want to deal with t'e outside cities except in limited ways.

9 CHAIRMAN b.0CH: Okay. Now, isn't the only

10 argument, aside from section 1, that they cannot refuse to

11 deal in an essential f acility in a market in which they are

12 exercising monopoly power?

13 MR. JABLON: Yes, but I would --

14 CHAIRMAN BLOCH: Is that the a rgument?

15 MR. JABLON: Yes, but I would say under Kodak the

16 standard is not an essential f acility, if by "an essential

17 f acility" you mean the most -- necessarily the most

18 economic. And my support for that is Kodak and Griffith.

19 And what the courts have said both in the context of section

20 1 and section 2a It is enough if you foreclose an important

21 resource or opportunity because -- Kodak is very explicit on
,

i

22 this . What Kodak says is that section 2 wa s designed to

23 correct market impairments. They call them " structural."

O 24 Ta t - **e ==r== e or ect1== -

25 CHAIRMAN BLOCH: I really have trouble applying

O
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() 1 that case because Burkey is such direct competition with

2 Kodak. I mean in the photographic market, it seems to me,

g 3 yes, any innovation that af fects the photographic market has
(/

4 a direct impact and is in a sense essential to Burkey.

5 MR. JABLON: Okay. I was citing Kodak because

6 Kodak more or less lays out the law. It is a good text on

7 what the law is. The holding of the case, I suppose, in

8 narrow terms really comes to nothing more than an innovative

9-- or it does not have to predisclose, although it is

10 relevant to note to Mr. Dym 's argument that the case

11 strongly implies or holds that a company with a section 2

12 monopoly cannot refuse to deal over the life of the

13 innova tion.

14 In that case, setting aside Kodak, I rely on

15 Griffith, movie houses in the monopoly area and the

16 non-monopoly area. And it would not matter if the film we

17 were talking about was not such a big draw or that the

18 competing film dealer in the non-monopoly towns could get

19 other films. It was the setup which was deemed illegal, and

20 those outside were held entitled to protection as a matter

21 of law.

| 22 South Carolina Milk Producers, the South Carolin-
;

23 Milk Producers were in no way competing with the storeowners

() 24 which used the milk as loss leaders. They just were not
|
|

| 25 competing. But the court held they were in the ambit of

|
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I
'

({} 1 services necessary to be protected.
,

2 So I say to you as a matter of law when Florida

3 Power C Ligh t want to Daytona Beach and said, " Renew our

4 f ra nchis a , because we are cheaper than Tallahassee," and

5 then goes to Tallahassee and says, "No, I will not deal with

6 you," under the standards of Griffith, under the standards

7 of South Carolina Milk Producers, that is the violation of

8 law , and the specific violation is the refusal to deal where

9 they are dealing with others in the same type of commodity

10 in order to reinf orce the retail monopoly.

11 And in addition, there is a direct section 1

12 problem here.

13 CHAIRMAN BLOCH: Do you have a brirf rebuttal?

) 14 MR. DYMa Just simply that we have dealt in our

15 paper rather extensively what we would view as the law under

16 section 2 of the Sherman Act.

17 CHAIRMAN BLOCHs Have you dealt also with both

18 Griffith and South Carolina Milk Producers?

19 MR. DYM I believe we did.

20 CHAIRMAN BLOCH: Could you possibly just say a few

21 brief words on tha t?

22 MR. DYM: I am not f amiliar with the f acts, so

23 that I really am not f amiliar at this point with the facts

() 24 of those cases. But I think what governing law is that --

25 and there is a dispute as to what standard applies to acts

O
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() 1 of a monopolist; in other words, whether or not -- we would

2 view the law as being established by Burkey in the Cal Com
|

ry 3 case and the Du Pont case in the Federal Trade Commission,
- U,

| 4 as to what a monopolist can lawf ully do.
|

5 But what we are dealing with here is questions of

6 impact. That is what Mr. Jablon is arguing. I again say

7 that he has not established at all by proof,_other than by

8 assertion, of any impact whatever on Tallahassee from FPL's

9 course of conduct with respect to its nuclear facilities.

10 CHAIRMAN BLPCH: I take it that you would think

11 what I suggested in my casual question would also be

12 inappropriate; that is that it would not be appropriate to

13 rectify problems arising from yardstick competition for

14 inside cities by requiring that you deal with outside cities?

15 MR. DYMa I think it would be inappropriate.

16 First of all, what problems are there? What problems are

17 there? What problems has Tallahassee felt as a result of

18 this so-called yardstick?

19 CHAIRMAN BLOCH: No, no, the problems would be for

20 the inside cities. You are a monopolist, you make it

21 dif ficult f or the insiders to get access, and also you use

22 this yardstick competition to prove that you ought to take

23 over some of these things or attempts that are partial

() 24 attempts, you have not actually done it lately but you began

25 doing it and you could do it in tae future. And I guess the
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(f 1 argument is you assist yourself in suppressing these poor-

2 inside cities by having available an argument that you help

3 to erect that the outside cities cannot get power.(~NO
4 MR. DYM4 Well, now, under those circumstances,

5 what are we supposed to do --

6 CHAIRMAN BLOCHa You have to give the outside

7 cities some kind of power so that you cannot use yardstick

8 competition.

9 MR. DYMs I see. In other words, we are not

10 allowed to use yardstick competition even though the purpose

11 of the antitrust laws are to permit yardstick competition?

12 CHA.RMAN BLOCH: Well, that you are not allowed to

13 use yardstick competition where the reason it arises is

'J 14 because you helped to deprive the outsiders of the cheap

15 power and therefore placed yourself in a f avorable position

16 to argue that you ought to retain the inside markets.

17 MR. DYMs Because of our lower costs.

18 CHAIRMAN BLOCH: Because of the lower costs with

19 respect to the outsiders who cannot gain access to your

20 f acilities.

21 MR. DYMs Even though they have access to other

22 f acilities which on this record may be just as cheap. )

23 CHAIRMAN BLOCHs That is a possibility.

() 24 M R . D Y M... Nell, I recognize the -- I recognize the

25 theory behind the -- behind the question. The facts do not

Osu
i
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(v) 1 exist to support the theory. And further, I think the

2 theory is erroneous, as well.,

/"x 3 CHAIREAN BLOCHs Okay. The questions involved in
O

'

4 f actual issues 4 through 7 could be grouped and argued

5 together. The.real question is aside from arguments of

6 collateral estoppel what key f acts have Florida Cities

7 established for the purposes of summary judgment that are

8 not disputed by Florida Power & Light?

9 Now, I can only urge that this be done

10 judiciously, because it seems to me Florida Power C Light

11 has made it clear that almost everything is disputed by

12 t h e m . So therefore, I would urge that, in arguing this

13 motion , that Florida Cities attempt to make arguments only

14 about those things which they think they have a chance of

15 persuading me are acceptable for summary judgment.

16 Witt that said, how much time does Florida Cities
,

17 need to argue 4 through 7?

18 MR. JABLON4 Two minutes.

19 CHAIRMAN BLOCHs We have that much time, sir.

20 MR. JABLON: I would simply remind the Board that

21 in a motion for summary judgment or summary disposition tha t

22 it is not sufficient for the opposing parties to say we

23 disagree , that in a motion for summary disposition as

() 24 opposed to a dismissal motion, there is an obligation to

25 come forward with f acts and legitimately place them in
1

v

l
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( ) 1 dispute.
!

2 I would contend that if you go down the factual

7") findings one by one -- and I am not suggesting you do it in3

(_/
4 the course of oral arguments, but if you look at the

5 pleadings and you look at Florida Power & Light's affidavits

6 -- that ultimately the affidavits, if you accept what they

7 say as true, do not really contest the facts to the extent

the facts found in those opinions -- to the extent8 that --

9 you find that some facts may be directly in contest.

10 The next question is -- first, of cu r e, is it a

11 relevant f act -- the second question is -- and this goes to

12 the collateral estoppel point -- whether it is a

13 relitigation and whether it is desirable for all the policy

14 reasons we have discussed to have uhat relitigation.

15 The third point I focus the Bpard on is -- this is

16 a motion for summary disposition -- whether or not you gran t

17 collateral estoppel, there are certain documents which we

18 have placed before you. Let me give you an example, and

19 again I am not going to argue them, but you can take a

20 look . They show you by example.

21 Florida Power & Light, in its pleading, implies

22 that there were only two acquisition attempts. It so

23 happens tha t the two attempts they refer to in the pleading

O
(_j 24 are not the same two attempts in the appendix. But so be

25 it. They do not refer, for example, to a letter written by

|
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sm
1() the president of the company or the chief executive officer

2 of the company to Homestead saying that trie company

3 suggested a sale or lease and that Homestead said they would

4 look at it "without too much enthusiasm." That is, that

5 Homestead was not too enthusiastic.

6 CHAIRMAN BLOCH: This is not FERC decision --

7 MR. JABLCN4 That is not FE3C material. No. What

8 I am suggesting to you --

9 CHAIRMAN BLOCH4 It is an affidavit from whom?

10 MR. JABLON: No, it is not an affidavit. It is a

11 document, a letter by the company.

12 CHAIBMAN BLOCH4 A letter by Flori a Power C Light

13 to Homestead?

14 MR. JABLON: To Homestead. There are two

15 categories. I am just using this as en example. There are

16 two categories cf documents. Opinion 57 --

17 CHAIRMAN BLOCH: Wait a minute. Let us focus on

18 that one, because I think it may raise a typical problem.

19 MR. JABLON: That is exactly right.

20 CHAIRMAN BLOCHa And the typical problem is this4

21 If we were deciding this case on a complete evidentiary
,

l

22 record . I could look a t that letter and I could look at

23 whatever other evidence has been marshaled, and I could say

() 24 I do or do not accept the letter over the other evidence.

25 Here, I not only have to speculate about the
;

i
,

O
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() 1 specific evidence that has been suggested by Florida Power C

2 Light but I also have to speculate about what might be

3 discovered that would be relevant to that, because the
("]'%s 1

4 discovery process is not complete; m ustn ' t I?

5 MR. JABLON: No.

6 CHAIRMAN BLOCH: Is it not that when the discovery

7 process is still in process --

8 MR. JABLON: No.

that you lock only at the9 C3 AIRMAN BLOCH: --

10 specific documents?

11 MR. JABLON: No. And let me explain why, but

12 there are stoppin; points. The first question is whether

13 yr u give collateral estoppel ef f ect to Opinion 57. Opinion

14 57 cites chapter and verse a number of --

15 CHAIRMAN BLOCH: Okay, that is not part of this
,

16 argument. We are just arguing the effect of documents not

17 included in Opinion 57.

18 MR. JABLON: Okay. Now, in making the decision as

19 to the collateral estoppel, I submit you can look at the

20 other documents in making the judgment whether Florida Power

i C Light has legitimately brought into controversy the

22 dispute we are talking about. For example, if you have

23 Opinion 57. if you have additional documents which are

() 24 plainly in support of the findings in Opinion 57, such as a
'

25 presentation to New Smyrna Beach or a letter to Homestead
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() 1 which on its f ace suggests an acquisition --

2 CHAIRMAN BLOCHs Well,'if it is in support of the
,

(G~)
3 fir dings, I would suggest we probably do not need it; do

4 we? Since the finding is there have been acquisitions, why

- 5 would I need a letter that says that there was a specific

6 acquisition attempt?

7 MR. JABLON: You do not. But if you rule against

8 us, if you r'21e against us on giving collateral estoppel

9 effect to Opinion 57, then under materials we cite in the

to brief, that is still evidentiary material. If you have

11 additional evidentiary material, such as the same type of

12 documents the Fif th Circuit looked at, if they do not

13 directly put in contest that individual documentary material
1

14 but simply say, "Oh, we think we can show whatever it is,"'

15 the Board may make a judgment either that collateral

16 estoppel should be granted as to that motion, or you can use

17 it in support of a decision that summary disposition could

18 be granted as to that issue, or you can use it in support.

19 Now, all I am trying to do is to call Your Honor's

20 attention --

21 CHAIRMAN BLOCH: That is an interesting procedural

22 poin t. Do you have authority f or that poin t?

23 MR. JABLON: I have the general authority as to

() 24 the standards as tc summary disposition, yes, sir. I do not

25 know if I -- I just do not recall --

O
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() 1 CHAI1AAN BLOCH4 Well, I ask that because

2 ordinarily summary disposition is not being argued, but

3 there is still discovery left. It does seem to me that
b"x
/

4 procedurally you have to give Florida Power C Light some

5 extra leeway because they have not completed the discovery

6 p rocess.

7 MR. JABLON: They have completed documentary

8 discovery.

9 CHAIRMAN BLOCHa Well, I cannot be sure of that,

10 can I, because if they con et depositions i? may lead to

11 further documents?

12 MR. JABLON: I think there are certain types of

13 documents which you can take into consideration now alen

14 though discovery is not completed. For example, a report --

15 the best example I can think of is in an acquisition-type

16 context.

17 If you have a document before you which is a

18 presentation to the New Smyrna Beach Commission that you

19 have got right before you the presentation, it is certainly

20 admissible and irref utable the way an ordinary person would

21 understand it. And if it says " Proposal for lease," if they
,

22 do not come forward with something more than a bland denial,

23 I submit you can look at that.

() 24 CHAIRMAN BLOCHs But what if they say, "We want to

25 talk to three or four of the officials of New Smyrna Beach

ALDERSoN REPORTING COMPANY. INC,
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/3
I to find out more sbout the context of this and how they()
2 would have understood that letter and to find out whether

|

) 3 there were not factors of which they were aware," which |

k'^./ )
4 means that they really were not going to interpret this La a

5 serious acquisition attempt?

6 MR. JABLON: First of all, as a matter of law, I

7 do not think it matters whether it was a serious as:quisition

8 attempt. I guess the problem I am having is the Fifth

9 Circuit looked at certain documents after a jury hid gone

10 the other way. They said, "These documents on its face, we

11 do not care about the context, these documents on their face

12 are admissions."

13 CHAIRMAN BLOCH: But we trust them more than the

O 14 oral evidence, which we have also read? I have to say as a

15 matter of logic I trust them more than any oral evidence

16 that could possibly be introduced.

17 MR. JABLON: And that is where I am. I guess the

18 most extreze example I can think of, when Florida Power C

19 Light published an advertisement in Vero Beach and said,

20 " Sell your system to us. We have a new nuclear plant coming

21 on the line," I suppose theoretically you could argue that

22 you want to depose every citizen, every residen t of New

23 5. f rna Beach to see how they took it.

() 24 But if the purport of that document is that ther

25 wanted to buy the system, " Vote for us," that document is an

O
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() 1 admission.

2 Now, I sm not trying to make an extreme argument.

3 All I am saying is that we believe, for reasons we have

4 argued, that Opinion 57 and Gainesville is conclusive. We

5 have submitted to you certain additional materials which you

6 can look at.

7 CHAIRMAN BLOCH: Let me ask this You say we can

8 go through the record ourselves and compare the documents

9 you have submitted to what Florida Power & Light has said.

10 We can conclude that certain documents are not refuted?

11 MR. JABLON4 Yes.

12 CHAIRMAN BLOCH: About how many documents would

13 you say thtt is true of?

O 14 MR. JABLON: I cannot give you a number. But

15 basically, what we have done is basically they fall into

16 categories. When you cut through this, there are a very

17 f ew, like three or four or five, arguments we say that ther

18 ref use to deal in wholesale power, we say they have sought

19 to acquire systems, we say they have reduced --

20 CHAIRMAN BLOCH: You are talking about twelve
,
,

21 documents you think we ought to accept as uncontroverted, or

22 50 or three?

23 MR. JABLON: I have never counted them. But the

() 24 type of documents, the type of documents I think you ought

25 to count as uncontroverted are those documents which they

.O ,
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1

() 1 have submitted to public bodies. In other words, if they

2 make a filing at FERC, that kind of thing, because it is

3 their statement and they are bound by it.

4 CHAIRMAN BLOCH: Of course, it wasn't until they

5 filed their response before this oral argument that we

6 learned wha t arguments of genuine material f act they were

7 going to make; is that correct?

8 MR. JABLON: That is correct. Nor ve.

9 CHAIRMAN BLOCHa That is right. Now, I wonder if,

10 given your superior knowledge of the information, whether it

11 is a big job or a manageable job or what, to do the job we

12 are talking about, about the Beard doing by, say, September

13 10?
A
U 14 MR. JABLON: That is a fair -- you are very fair,

15 Your Honor. We vill do the job. We will do it.

16 CHAIRMAN BLOCH: Can you do it by September 10?

17 MR. JABLON: Yes.

18 CHAIRMAN BLOCH: And then you would also have --

19 are you going te object to tha t?

20 MR. DYMr Well, I am not going to object to'it,

21 but I think if what Mr. Jablon is going to do is to put in

22150 documents and saying, "These are the ones that I am

23 relying on," and there is nothing to show that --

() 24 CHAIRMAN BLOCH: Then an additional five days

25 would be inadequate, and I would listen to an extension of
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() 1 time.

2 MR. DYMa If he has three documents, five days is

3 enough.

4 CHAIRMAN BLOCH: Well, he cannot tell me whether

5 he has three or 50.

6 MR. DYMa Then I cannot tell you whether five days

7 is enough.

,' 8 MR. JABLON: Now, any documents I put in which are

9 not there now would be limited.

10 CHAIRMAN BLOCH: No, no, no new documents.

11 MR. JABLON: Okay, let me give you --

12 CHAIRMAN BLOCH: I am not allowing new documents.

13 I am only asking that you specify which of the documents you
A
"# 14 already have put in that Cities has not adequately rebutted

15 so that they cannot be considered as definitive for summary

16 judgment purposes -- that they can be definitive for summary

17 judgment purposes.

18 MR. JABLON: Okay. Let me do this. Let me do

19 this. Any documents we have put in I will do that, and I

20 vill specifica3 J V specif y. Tha t is point one.

21 Point two, there may be about five documents, and

22 tha t is all I am talking about, which I would like to call

23 to your attention. And I will give you one example which I

() 24 think would be conclusive of the type of thing I mean.

25 CHAIRMAN BLOCH: First, before you even tell me

(

|
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() 1about the five documents, I would like a showing of

2 reasonable cause why you did not put them in already.

f' 3 MR. JABLON: Because we just got Florida Power E

4 Light's response as to what they were contesting. Florida

we filed a motion for summary disposition5 Power E Light ----
.

6 CHAIRMAN BLOCH4 All right. If you want to put in

7 up to five additional documents, do it. Bat precede those

8 five documents with a full statement of why you did not

9 introduce them prior to seeing the Florida Power E Light

10 response.,

11 MR. JABLON Yes, Your Honor, I will specifically

12 ref erence it to that pleading.

13 I have nothing more to say, other than I just

\ 14 wanted to call to your attention that I thought there were

15 other materials you could look at. Florida Power & Light

16 raised an authentication question. Mrs. Manildi has gone

17 through each of the documents. We believe, with the

18 possible exception of one or two documents, they are all

19 authenticated or can be, and we are in the process of doing

20it since it was raised. If you would want to hear from Mrs.
a

21 Manildi on that, I can. Otherwise, I am the Board's (-

22 pleasure.

23 CHAIRMAN BLOCH: You mean orally now?

() 24 MR. JABLON: Yes. Florida Power E Light raised in

25 their pleading --

1 ;

($) [
: -

.
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1 CHAIRMAN BLOCH4 I understand tha t. I saw that.

2 Let me ask Flcrid.4 Power & Light how seriously-

3 they contest the authenticity of the documents. I

4 understand the contest over possibly the admissibility of

5 some of the documents and the relevance of the documents.

6 But are you seriously contesting authenticity on large

7 numbers of documents?

8 MR. DYM We are not going to contest that. We

9 are not going to argue that Mr. Jablon fabricated a

10 document. Our position basically is, on these documents, is

11 that he has not established a foundation for their
,

12 admissibility. That applies to FPL doc .ments, documents of

13 the Ciites.

O 14 CHAIRMAN BLOCH: Okay. The foundation being the

15 proof , f or exampla , either that they are business records or

16 f all within some reason that ther shonld be received into

17 evidence ?

18 MB. DYMs That 's righ t; or they were written by a

19 person with personal knowledge of what he is writing about.

20 And there see all sorts of requirements that a person must

21 meet in order to get documents admitted into evidence. What

22 Mr. Jablon has done is, in a pile this big, thrown in --

23 just thrown in a lot of docurents and say, "Here they are,

24 and they are evidentiary." I do not think that is the

25 proper way to proceed.
,

O
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() 1 CHAIRMAN BLOCH: And these standards of admission

2 as evidence are equally applicable in administrative

q 3 proceedings?
O

4 MR. DYMa I believe so. We do ha ve a sec tion in
.

5 our paper which deals with this question of admissibility.

6 CHAIRMAN BLOCH: Mr. Jablon, how do you respond to

7 that particular problem with your documents? The problem is

8 not with authenticity; it is to admissibility.

9 MR. JABLON: Well, it depends on the documents. I

to think t.he documents are all admissible if they are

11 authenticated. You can -- I am answering in general -- if

12 you can establish, for example, if you can authenticate the

13 Vero Beach advertisement or the pror sal to acquire the New

14 Smyrna Beach system, then it is admissible as evidence that
L

15 Florida Power & Light sought to do this. fou do not have to

16 get a witness.

17 CHAIRMAN BLOCH: All right. Let me suggest the

18 following format for this section of your filing: It shocid

19 be the document, followed by the reasons for admissibility

20 into evidence, f ollo wed by a brief summary of why Florida

21 Power E Light thinks it is not admissible, followed by your

22 conclusions of why Florida Power E Light has not stated

23 adequate reasons -- excuse me -- not determinative, Florida

() 24 Power L Light's reasons for stating that it is not

25 determinative , followed by your reasons sta ting that it is

O
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() 1 not only admissible but determinative.

2 MR. JABLONs We shall do thata

3 CHAIRMAN BLOCH: Is that helpful?
(}

4 MR. DYMs Yes, it is quite helpful.

5 Just to give you an illustration of what is

6 bothering me, just on a technical question -- and this is

7 hypothetical --

8 CHAIRMAN BLOCHs You never argue strictly

9 technical questions.

10 MR. DYMa I never do. But to give you an

11 example. Assume there is a document that one of the Cities

12 files, a Cities document that says " signed by Joe Snith,"

13 which says, " Yesterday I called John Jones at FPL and asked

O 14 for wholesale power and was turned down." Let's assume

15 there is such a docttment.

16 I would stipulate that John Jones wrote that

17 document. I will not stipulate that that telephone call

18 took place. And he has -- in other words, if that document

19 isn 't admissible for the purpose of establishing the truth

20 of its contents. It's not a technical issue.

21 CHAIRMAN BLOCHs I understand. I remember a
|

22 document that I think Cities had cited that Parsons & i

23 Wittimore tried to use in the other phase of the proceeding

() 24 also in which you couldn't even tell who the Florida Power &

25 Light official was who wrote it. So you did not know what
,

|

|
|
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4

() 1 weight to give to it a t all.

2 MR. DYM: That's true.
l

3 CHAIRMAN BLOCH4 And, of course, you are going to

4 argue that whatever these documents are have conclusive

S effects, so certainly we have got to know who wrote them.

6 MR. JABLON: I think the document that you are

7 ref erring to, I think Mr. Gardner wrote that.

8 CHAIRMAN BLCCH: But what I saw did not show who

9 wrote it at all and did not show how I was supposed to know

10 irrebuttably that it was written by a particular individual.

11 MR. JABLONa We shall take care of that problem.

12 (Pause.)

13 CHAIRMAN BLOCH: Now, Mr. Bouknight, you are

O 14 approaching the podium for a reason, I would guess.

15 MR. BOUKNIGHTa Yes, Your Honor. I had the

16 impression you were expecting a brief response to the

17 Citie ' sta tement of a few minutes ago. Or is it the

18 Board's pleasure to, in light of the procedures that have

19 been adopted, not to discuss this matter?

20 (Laughter.)

21 CHAIRMAN BLOCH: Off the record, please.

22 (Discussion off the record.)

23 CHAIRMAN BLOCH: Mr. Bouknight, it is your turn.

() 24 (Laughter.)
|

| 25 JUDGE DUGGAN: In view of the two minutes, shall

|

l
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() 1 we give him one minute?

2 (Laughter.)

3 MR. BOUKNIGHT: I think that might just be"

4 satisf actory , Juat e Duggan . I just have a few things to say.

5 First, as you can see on the table over there,

6 Florida Pcwer & Light Company did not simply stand on verbal

7 denials. It put in evidence. It put in affidavitt, and put

8 in a large number of documents.

9 And Mr. Jablon, in choosing an example, did not 1

10 choose very well, I do not suspect. Mr. Jablon chose to |

11 discuss the Homestead aff air. And in that instance, Florida

i

12 Power C Light Company has taken the d9r sitions of several

13 officials of the City of Homestead. ave not finished

14 the depositions of most of thos or.'.tals yet. They have

15 been recessed and will be completsa. I believe Mr. Guttman

16 and I arranged recently to complete them within the next few

17 weeks.

18 But at page 38 of Appendix A we cite the

19 deposition of the City Manager, Mr. Pearson, and of the

20 Mayor of Homestead in 1967, Mr. Dickinson. Mr. Dickinson

21 cannot recall the question c a sale of the electric system

22 ever coming up. He was the Mayor. He said that under oath.

23 Mr. Pearson indicates that he, after looking at

D)(_ 24 the document that Mr. Jablon cited, that he cannot remember

25 any extensive considerat .on of the matter after that.

O
.
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( )- 1 Those are the kinds of things that we did put into

2 the record. Those are the kinds of things we believe we can

es 3 put into the record if we can take depositions in other
U

4 cities.

5 And in that regard , M r. Chairman , I would hope

6 that on the question of documents and testimony, that the

7 Board will keep an open mind and will listen to the

8 witnesses. I am concerned that in a way there is an

9 imbalance here in tha t Florida Power E Light Company has had

10 several thousand people running a corporation over a couple

11 of decades, and over that period of time a lot of people

12 have written a lot of pieces of paper expressing what they

13 thought on that particular date. And I think that all that

14 has to be put into context by the people who had management

15 responsibility for running the company during that period.

16 And one of the things that you will find is that,

17 very frankly, this is a human endeavor. There were some

18 f ellows who wanted to do one thing and others who wanted to

19 do another at particular times. And I think the documents

20 have to be put into context bef ore we start focusing or hem.

21 CHAIEHAN BLOCH: What you are saying is that in

22 some cases what one official has done at a rank lower than
,

23 president may not represent company action?

() 24 MR. BOUKNIGHTa That's right. Absolutely. And

25 may also represent an internal debata. Those have occurred,

O
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O '- douac1== or iae orr or tee a era -

2 CHAIRMAN BLOCH: And, of course, once a person

3 with authority to act makes an offer for an acquistion, for

4 example --

5 MR. BOUKNIGHT4 Absolutely.

6 CHAIBMAN BLOCHs -- it does not matter whether it

7 was company policy or not if it is binding. Right?

8 MR. EDUKNIGHT: That is correct. That is

9 correct. No question about that. I

10 CHAIRMAN BLOCH: I think that perhaps with the

11 specific requirements that we have imposed on Cities, we now

12 Ptve a way of seeing whether there are any documents that we

13 can accept or whether in f act you can rebut all of them.

O 14 MR. BOUKNIGHT: I think that is right. And I do

15 not think any more needs to be said about this.

16

17

18

19

20

21

22

23*

24

25

O
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() 1 CHAIRMAN BLOCH: I suspect there is no necessity

2 to discuss Questions 8 and 9, that in fact having required

3 that Florida Cities specify what relief it wants, we would

4 at least help to make the issues on relief more explicit and

5 to allow the parties to see on the table whether there is a

6 possibility for settlement.

7 I vculd urge that the parties attempt to meet on

8 that issue, but I don't think that there would be anything

9 served by discussion at this time about the specific forms

10 of relief.

11 Am I incorrect on that? Would it perhaps be

12 helpful either to the understanding of the underlying issues

13 or - to the possibility of negotiated settlement that we

14 discuss relief ?

15 3RAL ARGUMENT REGARDING QUESTIONS 8 AND 9

16 MR. BOUKNIGHT: I think the Chairman is correct.

17 I d on ' t think it would serve any cause.

18 MR. JABLON: We have a request which really need

19 not be responded ora' y, and I'm not trying to put the.

20 company on the spot. Mr. Gardener did testify at FERC that

21 the company was willing to price power at bus bar. I would

22 just like to know whether that is the case.

23 CHAIRMAN BLOCHs The price of firm power at bus

() 24 bar or price power at bus bar?
i i

25 MR. JABLON: Maybe I expressed it incarrectly.
I

1
i
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2 economics of purchasing f rom the outside cities.

3
( In answer to Question 9 in our pleading we stated ,

4 that we presumed that Florida Power and Light's current

5 policies were in the settlement license conditions, but also

6 ref erred to Mr. Gardener's testimony in docket number 7819.

7 And for our own purposes we simply want to know

8 what the position is.

9 CHAIRMAN BLOCHa Could you comment briefly on that?

10 MR. BOUKNIGHT: Judge, this is one of those things

11 where I'm afraid we'll start going around and around.

12 There's no question but that Florida Power and Light Company

13 will price power, any kind of power that is selling on the

14 basis where Florida Power and Light Company collects only

15 one component for the use of its transmisrion system.

16 Does that answer your question?

17 BR. JABLON: I don't understand.

18 CHAIRMAN BLOCH: I don't understand what you

19 said. It's probably my lack of technical knowledge of the

20 field.

21 MR. BOUKNIGHT: Well, I hate to try to guess what

22 Mr. Jablon _means, but as I understand it, he would lika

23 power priced at the generating unit as it comes off the<

24 generating unit without including a component for the

25 transmission system.

O
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O[y What he stated in his paper, as I recall from1

2 reading it over last week, is that there was a concern that

{} 3 Florida Power and Light Company would charge a price which

4 included a component for transmission facilities and would

5 then charge a transmission service rate.

6 We won't do tha t , if that answers his question.

7 3R. JABLON: Thank you, Your Honor.

8 CHAIRMAN BLOCHs That is the answer.

9 3R. BOUKNIGHT: Mr. Gardener asked me to add that

10 so long as one way or another we are fully compensated for

11 the transmission service.

12 CHAIRMAN BLOCha I understand, but you want one

13 compensa tion f or it and not two.

O 14 MR. BOUKNIGHT: That is correct.

15 MR. JABLON: I am not trying to mystify the
,

16 Boa rd. There is a dispute between Florida Power and Light

17 and the cities as to how to price transmission. Maybe we

18 are right, and maybe they are right. But if power can be

19 priced at bus bar, that simply means that if we are proven

20 to be correct -- if we are proven to be incorrect, obviously

21 we are incorrect.

22 MR. BOUKNIGHT: That is not what I said a minute
,

1

23 a g o .

) 24 CHAIRMAN BLOCH4 Is this relevant to summary

25 judgment?
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() 1 HR. B3UKNIGHT: It's not relevant. |

2 CHAIRMAN BLOCH. Well, let's forget it.

3 On questions 10 and 11 it seems to me taat working

4 out a complete discovery schedule at this point is a bit

5 premature. It would be more efficient, it seems to me, to

6 vait until we have cited this issue, but there is something

7 that we should not wait on, and that is to discuss what

8 procedures should be immediately in ef fect to expedite

9 answers to interrogatories and efficient discovery so that

10 if we should decide not to issue summary judgeent, we will

11 not have wasted the time between now and the issuance of our

12 opinion .

13 And on that issue I would like to know how much

14 time Mr. Jablon would like to devote to the discussion of

15 the immediate procedures relating to ongoing discovery

16 which, if you remember, we did reinstitute but which no one

17 has had any time for, as I understand.

18 MR. JABLON: May I have a moment?

19 (Discussion off the record.)

20 ORAL ARGUMENT REGARDING QUESTIONS 10 AND 11

21 MR. JABLON: Your Honor, the problem I am having

22 is we did respond in our pleading, and quite frankly, I'm

23 not sure what we can add. In other words, we put down

() 24 suggested times for interrogatory responses and this kind of

25 thing. I guess I can go down one by one.

O
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() 1 CHAIRMAN BLOCH: Well, let me ask. The real

2 question is during the next month to two months what can we

(s 3 reasonably expect to be done in f urtherance of the answering
d

4 of interrogatories and discovery? And most of what was

5 addressed was the question I asked which was a much longer

6one than that, and both parties, as I would like to

7 characterize it, adopted a similar approach, and that is to

8 work back f rom the expected opening time of the pla nt .

9 There were differences as to how to do that, but it seems to

to me that more important right now is that this next month to

11 two months not be wasted.

12 MR. JAPLON: Can I ask for ten minutes just

13 because I think you'll get a more coherent response? ;

'

14 CHAIRMAN BLOCH Let's take a ten minute recess.

15 (Brief recess.)

16 CH4IRMAN BLCCH Back on the reco rd .

17 MR. ROTH: Your Honor, both sides are under

18 obligations to file responses as a result of these hearings

19 due September 10th with answers due five days later,

20 September 15 th.

21 CHAIRMAN BLOCH: Thank you. I remember that.

22 MR. ROTH: But the parties propose, both sides '

23 propose to you that those dates be moved to September 14th |
(r

24 a nd seven days later, to September 21.

25 CHAIRMAN BLOCH: That is accep table ? Tha t is the
,

l
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|( ) 1 agreement of both parties?

2 MR. BOUKNIGHT: Yes, Mr. Chairman.

~T 3 CHAIRMAN BLOCHs The question I asked, is it now(J
4 feasible to do anything else during that time period?

5 MR. ROTH: It now becomes feasible to take my

6 planned family va ca tion.

7 CF\IRMAN BLOCH: That was not what I was referring

8 to.

9 MR. ROTH: Yes. We think that during the interim

10 and bef ore those answers are filed and af te r, while Your

11 Honors are deliberating, that there are at least three

12 things that can progress, that we will on our side undertake

13 to progress, assuming there is some mutuality.

O 14 First, as to outstanding document requests, we -

15 would plan to progress those. We have substantially --

'

16 CHAIRMAN BLOCH: I thought the document request,

17 according to what Mr. Jablon has said, have all been

18 ans wered .

19 MR. ROTH4 Substantially, yes, as to 11 out of 13

20 intervenors. But as we explained in our August 7th

21 submittal at pages 53 and forward, there are two intervenors

22 where documents have not been supplied, and then there are

|
23 some smaller loose ends which may have been tied up

() 24 essentially already this week, but if they haven't because

25 of the pressure of this hearing, will do so shortly.
|

O
L
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p) 1 But the two loose ends, the two out of the 13 thatt
_

2 are not yet done are Lake Helen and FMUA. We understand

(} 3 tha t Lake Helen is withdrawing, and we don't propose to

4 present anything further in that regard.

5 CHAIRMAN BLOCH: Wait a second. Documents were

6 requested -- what is the name you just mentioned?

7 MR. ROTH: Lake Helen.

8 CHAIRMAN BLOCH: Lake Helen. And I guess I'm

9 interested in knowing whether Florida PowL- and Light is

10 satisfied that if they withdraw, the document request is no

11 longer relevant?

12 MR. BOUKNIGHT: No, Mr. Chairman, we're not. Oor

13 understanding of wha t has been said by the cities in this

O 14 proceeding is that it doesn't matter whether someone is now

15 a party to this proceeding as regards whether its activities-

16 are in issue over the past two decades.

17 CHAIRMAN BLOCH: I guess the real question is are

18 the Florida Cities withdrawing any allegations as to acts

19 relating to Lake Helen?

20 MR. JABLON: First of all, the facts relating to

21 Lake Helen may be relevant. Lake Helen has sold its

22 electri systen to Florida Power Corporation.

23 CHAIRMAN BLOCH: Why is that relevant as to

() 24 whether there were acts inconsistent with antitrust laws in

25 the par,t ?
,

O
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!() 1 MR. JAPLON: It may not be relevant, but I'm just

2 saying it is not i system that I withdrau.

3 MR. ROTH4 We don 't suggest to Your !!onors that

4 the history is irrelevant, but the question is who should

5 produce documents.

6 CHAIRMAN BLOCH: You are saying it's no longer the

7 obligation of Florida Cities to produce them, but that has

8 to proceed independent of your conctstens?

9 MR. JABLON: Well, Lake Helen will be filing a

10 motion to withdraw from the proceeding because it sold its

11 electric system. I don 't know in whose control what

12 documents would be. I would think if Florida Power and

13 Light under those circumstances wante discovery against Lake

() -

of all, the discovery may be a ffected that it14 Helen, first

15 wants by the fact of the sale.
)

16 Second, I would a t least want to consider and

17 frankly talk to Lake Helen as to what its obligation ma y

18 be. I am not saying that we would resist third party

19 discovery or even to commsent on the sta tus of third party

20 discovery.

21 What I am saying is they have sold their system,

22 and I can't make, for a system that has asked to withdraw

23 the proceedings, and I intend to file a motion on those

() 24 circumstances.

25 CHAIRMAN BLOCH: I'm just going to ask Florida

(2) |
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() 1 Power and Light whether it's really necessary to discuss

2 this detail at this time. We're still going to try to

3 outline wha t we 're going to make progress on.

4 MR. BOUKNIGHT: The only thing I wanted to ray is !

S that we may well o ppose Lake Helen 's eff ort to withdraw the !

6 party from the proceeding unless allegations regarding Lake
.

!

7 Helen are withdrawn.

8 CHAIRMAN BLOCHa We will wait and see when that I

!
9 happens. t

!

10 MR. ROTH The last item in this regard relates to i

.

11 FMU A, and as we have previously offered, we are ready to ;

*

12 produce documents on two weeks' notice.

13 CHAIRMAN BLOCH: Okay. How do you feel about the

O 14 order in which the interroga tories served b y the parties on ;

15 one another ought to be served and how much time it would ,

16 take to answer, and how much time do you think it would trke

17 to answer the interrogatories that the parties have served

18 on one another?

19 MR. POTH: I have not undertaken to determine a !

20 date that the cities want to recommend to you for answers,
,

,

21 but I do want to know we think that simultaneous

22 interrogatory answers are in order, considering that the
,

23 interrogatories were issued essentially simultaneously.

() 24 CHAIRMAN BLOCHs I take it one problem with

25 simultaneous answers is that Florida Power and Light

O
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,) 1 apparently will answer a substantial number of

2 interrogatories with the answer "We don 't know," I mean

p) 3 basically.
,

v
4 But I understand your argument, and if you are

5 willing to accept legitimate "I don't know" answers, then it

6 seems to me that your argument has substantial force.

7 MR. ROTH: If the answers are legitimately "I

8 don 't know," we would have to accept them. As to the right

9 due date f or the interrogatory answers, I am uncertain,

10 although it seems to me it certainly should be some time

11 within the next two month period. Perhaps Florida Power and

12 Light will have a suggested date.

13 May I have a moment, Your Honor?

14 (Pause.)

15 MR. JABLON: Your Honor, we have always been sble

16 to work these ma tters out with Flo rida Power and Light

; 17 Company. We are confident we can work this one out, too, in

18 any went. We for the cities are prepared to start working

19 on them now.

20 CHAIRMAN BLOCH4 To start working on them now?

21 MR. J ABLOM s Yes.

22 CHAIRMAN BLOCH: I take it you have separate

23 personuc1?

O() 24 MR. JABLON4 Well, I'm going to be away, too, but

25 we have -- a substantial number of the interrogatories

O
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Oi 1 overlapped the District Court interrogatories in substance.(u)
2 I don't want to portray to Your Honor that these things are

3 not an overwhelming an unf air burden, but in f act a
{-}

4 substantial amount of work has been done because of the

5 District Court case.

6 MR. ROTHs The third matter for f orthcoming

7 procedures are depositions. I don't have any terminal date

8 to suggest to you, that depositions must be completed by

9 such and such a date. But I think the best recommendation

10 tha t we can make now is that the parties be on notice that

11 they should proceed with depositions and that they will not

12 later be able to disreasid this one or two month forthcoming

13 period as a deposition-f ree period.

14 CHAIBMAN BLOCH: Given how much needs to be done

15 on the direct filings and on documents and interrogatories,

16 might it be sufficient at this point if the parties

17 cooperated on scheduling the depositions starting sonetime

18 in October, because the depositions themselves, I take it,

19 are a higher expense item.

20 MR. ROTH: We have some underway now. There are

21 depositionc, some of which have been continued to later

22 dates af ter some deposition days were concluded.

23 CHAIRMAN BLOCH: Is it possible that by the first

A
(,) 24 of October all of the remaining depositions that are planned

25 initially could be scheduled?
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() 1 MR. BOUKNIGHT: Could be scheduled for a later

2 date?

+s 3 CHAIEMAN B10CH: Do you think you could complete
CA

4 it before October 1st? Yes, could be scheduled for a later

5 date. That is, the parties could agree on the following 15,

6 20, 30 dates. Depositions will be held. And of course it

7 would be understood that in the course of those it may lead

8 to new individuals that you 've also got to talk to if it's

9 necessary, but all the ones tha t you now know that you want

10 to do have been scheduled by October 1st.

11 MR. BOUKNIGHT Judge Bloch, I've got two problems

12 with that. First of all, I am not at all certain it is

13 workable as a practical matter. We have not had

14 dif ficulties with the cities in scheduling depositions. I

15 don't think if we run into problems down the road it is

16 going to be on arranging schedule ma tters.

17 But the other problem I guess I have is that we

15 need to know what we're going to learn from the

19 interrogatory answers before we have a better idea of what

20 is the universe that we're going to have to be looking at.

21 And another question tha t I was going to pose, and

22 maybe it is best that I just pose it now, several times in

23 these two days it has been said tha t certain cities are

() 24 participating in this proceeding through FMUA. I think it

25 ought to be clear that the member cities of FMUA have no

O
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( 1 rights in this proceeding as a result of FMUA's

2 participation unless they are parties, or on the contrary

3 that they have all the obligations of parties in this

4 proceeding, in which event we should have discovery.

5 CHAIRMAN BLOCH: It sounds like an important point

6 to be resolved.

7 Mr. Jablon, do you want to address that? You rose.
-

8 MR. JABLON: Yes, I do. First, just as a factual

9 matter, FMUA is an intervenor in this proceeding on behalf

10 of its members. Seconds the Board had determined in

11 approving the settlement license conditions that cities such

12 as Vero 3each, such as G' een Cove Springs should obtain

13 rights even though they were not actively participating..

14 CHAIRMAN BLOCH4 So that was set forth in the

15 order relating to the settleme".c agreement?

16 MR. JABLON They were named. Ce rtain cities were

17 named in the order as entitled to St. Lucie-2 capacity and

18 have received St. Lucie-2 capacity, although were not named

19 as intervenors although they were members of FMUA.

20 CHAIRF1N BLOCH4 I don't understand what that has

21 to do with which cities are parties or whether they have

22 f ull obligations.

23 MR. JABLON: I'm getting to that. I would not --

24 m y tentative reaction -- but I have to check this one with

25 my client -- my tentative reaction would be that it would
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(') 1 no'. be unfairness to a Board order either that members of

2 FMU A stand up and be counted and assume rights of parties or

3 lose their status.

4 In making that suggestion I have two problems.

5 One is as an attorney / client matter I simply have to talk

6 with the members on romething like this. A member of FMUA

7 could take the pesition, it seems to me, that for the same

8 reason that other members of FMUA who happened to be inside

9 the line got relief without actively ca rticipa ting, that

10 they should be in the same situation.

11 But what I would do is this. First I would say,

12 focusing on the Homestesd group who from the start have been

13 working with the intervenor group, I have no problem with

14 Mr. BouKnigh t 's suggestion . It seems to me that they should

15 be subject to discovery.

16 If that is the sense of the Board 's order, I will

17 coOtact the cities.

18 CHAIREAN BLOCH: Kissimmen. What are the other

19 three?

20 MR. JABLON: Kissimmee, Homestead, and Starke.

,
21 'HAIRMAN BLOCH: All right. The Board ord ses that

(
22 Kissimmee, Homestead, and Starke be treated as parties. We'

23 further order that in the September 14th filing of cities

(') 24 that they address the appropri. ate treatment for the

25 remaining cities in FMUA. And that of course means that

|

|
l
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,

() 1 Florida Power and Light may respond either on the appointed

2 date or af ter a motion for ertension of time.
!
|3 MR. JABLON: Thani you, Your Honor. I think that

4 solves my problem.

5 CHAIRMAN BLOCH: Incid en tally , under the new rules

6 of the Commission, whether that motion had been in writing

7 we would not need it answered in writing.

8 HR. ROTHa Mr. Bouknight commented about the

9 possibility of an October 1 deposition designation date.

10 CHAIRMAN BLOCHa Let us drop that, because my

11 understanding is neither of the parties wanted it. It was a

12 suggestion that just did not win favor. The object is to

13 expedite this proceeding within the desires of the parties.

} 14 We have no purpose of enforcing greater expedition than the

15 parties desire .

16 MR. ROTH: We are prepared to designate some

17 depositions by October 1 with the understanding that new

18 material may justify a further designation at a later d 'te.

19 And certainly the company, the Applicant taast know by nov

20 tha t it wants certain depositions, and it indeed has taken

21 depositions already and designated some.

22 We have puzzled why it could not nc w designa te

23 additional depositions in other cities which hasn't reached

() 24 corresponding to the depositions it has taken if it wants to ;

25 have depositions in other cities.

)
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[) 1 CHAIRMAN BLOCH4 Maybe the problem was not with
ss

2 the idea that we scheduled as many depositions as possible

("% 3 by October 1 but with the idea that it be all-inclusive.
\_)

4 MR. BOUKNIGHT: We don't have any problems. I

5 don 't think that Mr. Both really needs any notice, but we

8 will be happy to give him some noti e as to the people that
>

7 we now know that we are going to want to depose.

8 CHAIRMAN BLOCH: I see. You just indicated the

9 numbers in your filings. You didn't indicate the names, as

10 I recall.

11 MR. BOUKNIGHT: That's right. But 6he names

12 really depend on positions that people hold in the various

13 cities. We can write a l'.st of that. Then looking at the

14 documents of these various cities, we've already looked at

15 the documents.

16 But we a re f acing 13 separate actions, and we

17 f rankly are focusing on them one by one. At the time or

18 right now we are scheduled to take depositions in Bartow

19 very soon, to complete the depositions at Homestead, and we

20 have talked about some other depositions that haven't been

i 21 scheduled yet.

22 We see no reason now to go to someone who is three

23 or four down the list to look at the documents now just to

() 24 ascertain the names of the three or four people we are going

| 25 to want to depose and then go back and look at those

O
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() 1 documents in two months getting ready for the depositions. )

2 We can give you a partial list.

3
. CHAIRMAN BLOCH: I would hope that in this process

4 of scheduling depositions that Florida Power and Light won't

5 be put in the position where Florida cities is going to

6 argue later that they did not specify who they wanted to

7 depose soon enough and caused a month's delay.

8 MR. B00 KNIGHT I understand that, and I don't

9 think that is going to be the case. What is going on, Judge

10 Bloch, is depositions are going on in the District Court

11 case at the present time, so this is an ongoing process. It

12 has been an ongoing process for a while. And I don't

13 believe that either party is in a position now of saying

*

14 that the other party has delayed the process.

15 CHAIRMAN BLOCH: May I ask, you men tioned the

16 District Court case. It did occur to the Board to wonder

17 whether an issue is pending or will be pending shortly

18 before the District Court related to the issue that we have .

19 been asked to decide here.

20 MR. BOUKNIGHT: It is pending.

21 CHAIRMAN BLOCH4 Which issue?
|

22 MB. BOUKNIGHT: Florida Power and Light Company

23 has moved for summary judgment of Tallahassee's nuclear and

() 24 natural gas claim in the District Court. The nuclear claim

25 that Tallahassee is making there is similar in many respects

O
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1 to the claim it is making here. The cities there filed

2 essentially the same filing in the f ederal District Court

3 and took the position that it showed that there remained

4 genuine issues of material fact to be tried there. They did

5 not cross move for summary judgment on Tallahassee's nuclear

6 claim. That is where we stand.

7 MR. ROTH: If I may have a brief comment on that.

8 We reserve the right to seek summary disposition in relation

9 go the Tallahassee nuclear claim at a later time, but we

10 have not yet moved for that. That is correct. And we have

11 cross moved , however, for summary disposition in favor of

12 Tallahassae on the gas claim.

13 CHAIRMAN BLOCH: Tallahassee is not the only city

14 involved in tha t case, is it?

15 MR. ROTH: Certainly not.

16 MR. DYMa If I may explain the basis for the

17 summary judgement motion on the nuclear issues, we filed a

18 summary judgment motion on the assumption that FPL had

19 monopoly power in the relevant market, including

20 Tallahassee , and the f urther assumption arguing that

21 Tallahassee was competing with FPL, and an alliance on the

22 law established in Burkee, Calcom, and DuPont cases, asking

23 Judge Keene to rule that as a matter of law even on those

O 24 assumptions FPt has no obligation to provice access to

25 Tallahassee to its nuclear facilities.a

O
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() 1 If the notion is granted on that basis, it in
,

l

2 effect is a test' motion that would apply across the board to |

3 all of.the cities. We are also arguing --

4 CHAIRMAN BLOCH: At least all the outside cities.

5 MR. DYM: No. All the cities, all the cities.

6 Because if you recall, the assumptions that we are making in

7 that case are that FPL has monopoly power of any market that

8 includes Tallahassee. We are assuming Tallahassee is an

'
9 inside city.

10 If the motion is granted on that basis, it would

11 be dispositive of an important question pending before Judge

12 Keene and is also pending before this Board. The motion !
|

13 related to Tallahassee also.

14 CHAIRMAN BLOCH4 Has that motion been argued,

,

15 bef ore the District Court?

16 MR. DYMs It has not. All the papers are now

17 bef ore Judge Keene. The last paper was filed June 30. Both

18 sides have asked f or oral a rgument, and we are awaiting

19 Judge Keene 's pleasure. I imagine it will be argued within

20 the next month or so.;

21 And the other aspect of the motion relates to the.

22 undisputed f acts relating to Tallahassee, namely its

23 decision that it does not want access to FPL, as well as the

| () 24 lateness of its first expression of interest.

25 MR. ROTH: Allow me to forebear on whether

O
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tm 1 Tallahassee is interested in nuclear power. I think that()
2 has been argued at length.

3 3 CHAIRMAN BLOCH: I was just trying to get informed
(G

4 of the status of that case just in case it had some bearing

5 on this case.

6 HR. BOTH: In yesterday's mailing when I returned

7 to the office I saw an order of the Court that the hearing

8 f or August 20th had been continued to September 30. I

9 somehow had missed the August 20th order, but thank

10 goodness , whatever , it has been continued to September

11 30th. And I think tha t will cover the pending motions, but

12 I ' m not sure.

13 ER. BOUKNIGHT: It's news to us.

14 MR. ROTH: It was news to us yesterday.

15 One last pass at the October 1 deposition

16 decignation.

17 CHAIRMAN BLOCH: I would hope that that was past,.

18 because Florida Power has an oral argument in this room on

19 August 20th.

20 MR. ROTH4 On October 1 I want to return to it--

21 -- this is not an issue that we should be avoiding because

22 both parties should be heading toward an early trial date,

23 and both parties don 't want to be confronted at a subsequent

O 24 dete vita e otte= ror ce tio e=ce or the 11ke deceu e we

25 haven't quite finished depositions and know if only we had

O
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.() 1 started them up earlier. So we want to plan ahead.

2 Now, what can we do with an October 1st

^} 3 designation ? We cannot count it as a complete list, but we
a

4 have had some trouble in meeting deposition designation

5 dates because of scheduling and the like; and the earlier we

6get a list, the more certain te can pin down.

7 CHAIRMAN BLOCHs Let's have as complete a list as

8 possible by October 1st. That is acceptable to Florida

9 Power and Light, isn't it?

10 MR. DYM Certainly.

11 May I make one comment about the case before Judge

12 Keene and its possible impact on these proceedings in terms

13 of procedure?
3

' 14 The cities have filed a paper with Judge Keene

15 suggesting or re que sting a trial da te in March. I imagine

16 at the session before Judge Keene at which he will consider

17 the summary judgment motions he will also consider whether a

18 trial date should be set, and if so, when it should be.

19 What impact that will have on this proceeding I am

20 just not sure. I just don't know. But I felt that I should

21 inf orm the Board of that. As f ar as we 're concerned , I

22 would think that if it's necessary we are prepared to

23 litigate both cases simultaneously.

() 24 CHAIRMAN BLOCH4 That's an interesting idea. It

25 would require that Judge Keene permit us to sit side by side

C)
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IT 1 wit! 11m ?%J
2 MB. DYMa No. Just simply have the two cases

rg 3 going on. It's quite burdensome.
kJ

4 CHAIRMAN BLOCH: How wec1d the Board and the Judge

5 get to see witnesses at the same time?

6 MR. DYMa Different witnesses would appear at

7 dif ferent times in different cases. What I mean is --

8 CHAIRMAN BLOCH: I understand the idea.

9 MR. DYMs They want a trial before Judge Keene in

10 March.

11 CHAIRMAN BLOCHs That would require that there be

12 two teams of trial lawyers.

I
13 MR. DYMa And it's necessary for there to be a

14 hearing before this Board no later than May, which'is what

15 we believe --

16 CHAIPMAN BLOCH: It would have the advantage that

17 the witnesses would be available and would not have to come

18 to two dif f erent hearings.

19 MR. DYMs No. What I'm suggesting is I see no !

20 alternative here. If that is the scheduling and in fact he

21 is going to follow it, then we may be in a situation where

22 two trials will be going on at the same time, one in Miami,

23 one before this Board, dealing with the same issues.

() 24 CHAIRMAN BLOCH: They could both be in Miami.

25 Hold them simultaneously . The witnesses are in one place;

O
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([ ) 1 they go to the next room.

2 MR. DYM It's a jury trial.

<g 3 CHAIRMAN BLOCH: We won't bring the jury in, but
NJ

4 we can bring the witnesses in.

5 MR. DYMa All I am saying is this question of a

6 schedule is complicated by the situation in Miami which

7 should bc clarified in October.

8 CHAIRMAN BLOCH: I appreciate the information. We

9 can keep that in sind f or later.

10 Have you completed?

11 MR. ROTH: Yes.

12 CHAIRMAN BLOCH: Does Florida Power and Light wish

13 to address these housekeeping questions?

14 MR. BOUKNIGHT: Judge Bloch, I don't know that we

15 have specific things to add to the housekeeping q ue stion s.

16 I think that five or ten minutes to put in perspective where

17 we think we are and where we are going with regard to all of

18 the things we've done these two days would be useful, if the

19 Board thinks that would be useful for each party.

20 CHAIRMAN BLOCH: All right. What I would like to

21 ask -- well, let's see. I guess it would be preferable for

22 the proponent of summary judgment to speak first. I would

23 ask that the total present..tton be no longer than ten

() 24 minutes, if that is okay. If that is true, then you may

25 save a f ew minutes for rebuttal.

O
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() 1 I have a feeling I will have heard these arguments

2 already. j

('S 3 MR. JABLON: I think so. I will summarize.-
,

V
4 SUMMARY ARGUMENT BY MR. JABLON

,

5 MR. JABLON: I represent cities in Florida in the ;
t

6 electric business. The cities both in Florida Power C
r

7 Light's service area and in Florida Power's area are and
!

8 have been threatened with e xtinction. The issues related --

9 CHAIRMAN BLOCH: No, please, I mean that may be

10 true, but I have absolutely nothing on the record from which

11 I could find th a t.

12 MR. JABLON: Yes, you do. Ycu have Op1rion Number
,

13 57 which you can look to and the Gainesville case which you

14 can look to and I think you can --

15 CHAIRMAN BLOCH: Is there something in Opinion 57

16 that says that the cities were threatened with extinction?

17 MR. JABLONs It says that there have been

18 acquisition efforts by Florida Power C Light Company against

19 these cities. I think you can take notice that Lake Helen ;

20 just sold out. And all I am saying to you is these cases
,

21 are important. I think there have been two cases which have
,

22 found directly that Florida Power C Light has acted'

23 inconsistently with the antitrust laws. I think much of
,

() 24 wha t you have heard deals with claims by Florida Power C

25 Light as to the relative economics or the reason or lack !
,

;

,

'
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() 1 thereof of business judgments that Florida Power C Light has

2 made or chooses to make with regard to pricing power.

3 Florida Power C Light has sought and received
(")')%.

4 f ranchises. As a result of its status as an electric

5 utility, its rates are subject to regulation. These are

6 reviewed by the Federal Energy Regulatory Commission the

7 federal level and the Florida Public Service Commission on

8 the state level. And the justness or reasonableness of

9 those rates are not before you.

10 However, I submit to you that when Florida Power E

11 Light chooses to be in the electric business and to sell

12 power at retail at average system costs, then it andertakes

13 a commensurate obligation at wholesale at least when it says

14 to a city, "Give us a franchise or sell your facilities to

15 us on the basis that we will sell at regulated rates at

16 average system costs."

17 I think that there is a large interest in

18 expedition. I think if you find our motions for summary

19 judgment for summary disposition legally suppor table on

20 those grounds, you should grant it. I think whether you do

21 it or not, I would hope that the Board would set schedules
,

22 so that this matter can be resolved expeditiously. The

23 Cities will cooperate to that end.

() 24 Thank you.

25 CHAIRMAN BLOCH: Mr. Jablon, before you leave,
,

1

O
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I

- 1 would you like to comment on whether in a matter of this

2 complexity we should issue our decision as a final decision

3 on summary disposition or should issue a proposed decision

4 for comment by the parties?

5 MR. JABLON: I would think I would, if I said it

6 is the Board's judgment, that is ducking, huh?

7 CHAIRMAN BLOCH: Well, it could well be that the

8 Board would know more about the contours of its decision by

9 the time this --

to MB. JABLON: I would think that there might be

11 some merit to your issuing a tentative decision which would

12 permit the parties to focus on specifics in the matter of an

13 applica tion f or rehearing so that you could consider those

14 matters , yes . I would think that that migh t make sense.

15 I have one other comment in oral argument, and I

16 do not want to go beyond the ten minutes. I thin'k I speak

17 for Florida Paver & Lit /ht's counsel as well. I think all

18 counsel on this side of the room would thank the Board for

19 the time they have taken in consideration of this matter and

20 to the extent I have been my usual self and overstepped my

21 bounds or anything like that, I would apologize to the

i
22 Board. But I am grateful for your consideration. j

23 CHAIRMAN BLOCH: Incid en ta lly, while you have made

O 24 ca t tete e=t- r veu14 11xe te etete taet 1 aer ae t ;

25 critic is my wife, and I would like to apologize if on

O
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() 1 occasion I have appeared to badger counsel, because that has

2 not been my intent.

3 MR. JABLON: Thank you, Your Honor.

4 (Laughter.)

5 SUMMARY ARGUMENT BY MR. BOUKNIGHT

6 MR. BOUKNIGHT: Mr. Chairman, it is our basic

7 position that this motion for summary judgment as a motion

.
8 for summary judgment borders on frivolity and that we are

9 going to have a trial.

10 There are three points I would like to make. The

11 first is -- and this horse has been bea t to death, so I will

12 make it and move on -- that we believe as a matter of law

13 tat neither the Gainesville decision nor Opinion Number 57
r
' 14 can be given collateral estoppel effect here.

15 Secondly, if you assume arguendo that you will

16 hold against us on that first question, then the question is

17 what dc thoce two decisions do for the claims that are made

18 here? And when all the smoke is blown away, it seems to ne

19 we have been focusing on two things here. The first is the

20 Ga.4 nesville decision of the Fif th Circuit and whether that

21 find g of a conspiracy in 1966 can lead to a finding of a

22 situation inconsistent with the antitrust laws here today.

23 I submit to you that there is a huge evidentiary

()'

24 gap which the Cities have not begun to fill, that there is

25 no evidence whatsoever that anything that Florida Power &
i

O
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1 Light Company is doing today results from that conspiracy.

2 And moreover, there is probative evidence in the record in
,

I

3 the form of affidavits by Florida Power & Light Company;

4 giving strong business reasons why it is doing s9tt it is

5 doing. That,~at the very least, presents a triable issue.

6 The third point that I would make is that in the

7 discovery process here Mr. Roth has indicated that he does
?

t 8 not want to see Florida Power & Light coming in and

9 requesting more time. The fact is that all the pressure in
i

10 this case is on Florida Power & Light Company because of the

11 possibility that the operating license may be delayed. It

12 is important to us to find some way to cut through the

13 business of having to deal with allegations that are moot.

O.

) 14 And we suggest to you that the most effective way of doing

15 that is to rule that the situation that will be considered

16 here is the situation with the license conditions in effect
4

17 which will exist the day that the operating license is

18 issued .
<

19 That does not preclude the Cities from arguing

20 what they want about markets and about market power. It

21 does keep us from having to run down to Homestead and run
4

22 down to these other cities and find out who shot John in
,

; 23 1965, which is going to be a terribly time-consuming task

O 2 ane, moreover, is going to be a rather uncertain task in

25 view of the unavailability of some of the witnesses. It is
i

O
|,
i
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cm
( -) 1 not necessary to do that here.-

s

2 I think that is all we have to say. Thank you.

3 MR. JABLON Your Honor, with regard to the

4 continuing effective impact of the Gainesville decision and

5 the timing question, first, attorneys give fall-back

6 positions at risk. But obviously, it would be of benefit if

7 you adopt findings, because as far as they go they preclude

8 trial on those issues.

9 Second, in the same manner that if two people were

10 robbing a bank and one turns himself in and the other

11 con tinues to rob a bank, I think in that case you would have

12 a situation inconsistent wi th the criminal laws. I think

13 here there is no question that Florida Power & Light has

14 continued to act inconsistently with the -- has continued to

15 act consistently with the problems enunciated in the
<

16 Gainesville case subsequent to Gainesville.

17 'iy citation would be the deposition testimony of

18 the chief executive of ficer of the company, which we have
:

19 ref erred yo u to , Opinion 57, and the license conditions

20 itself . And the question before the Board is whether it can

21 con tinue to do so.

22 Second, with regard to who the pressure is on, I

23 would simply state that many of my clients are and will be

() 24 owners of the plant, and we certainly have an equal interest
,

25 and the public has an interest in seeing that plant operate

ON/'
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A() 1 on time. We are concerned about the possibility of delay.

2 We will cooperate.

3 MR. BOUKNIGHT May I have one minute? I forgot

4 something the first time, and there is something I would

5 like to add to Mr. Jablon.

6 CHAIRMAN BLOCHa We seem to be very forgiving and

7 f orgetting.

8 MR. BOUKNIGHT: Thank you. What I forgot is the

9 second argument that is involved in this case is the Section

10 2 argument, and Mr. Jablon has effectively told you today

11 that the Cities do not contend that they can establish for

12 purposes of summary judgment that Florida Power E Light

13 Company has monopoly power in any market which includes the

O 14 outside cities. I think that, absent that, there can be no

15 entry of sammary disposition on the Section 2 claim.

16 The one thing tha t I would like to respond to that

17 Mr. Jablon said a momen,t aco -- and it has been said two or

18 three times here -- references are being made to a piece of

19 testimony by Marshall MacDonald, Florida Power C Light

20 Company's chairman of the board, who was asked in 1981 if he

21 had taken some action to, I believe the worde were, " bring

22 his company back into compliance with the antitrust laws

23 af ter the Fif th Circuit handed down its Gainesville

24 decision ."

25 Mr. MacDonald came to Florida Power & Light

O
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n
() 1 Company in 1971. The Gainesville decision involved events

2 that ended in 1965. Florida Power Corporation committed an

3 act in 1971 which legally represents withdrawal from any

4 conspiracy, just about the time Mr. MacDonald arrived at the

5 company .

6 The idea that Mr. MacDonald in 1981 is taking --

7 sees no need to take any action about a conspiracy which

8 admittedly has not existed during his ten-year term as chief

9 executive of the company does not say anything unfavorable

to about Mr. MacDonald. The question was really more a

11 badgering question of the chief executive officer than it

12 was a question of what the company's conduct or what the

13 company's policies are.

14 And Mr. MacDonald testified at other portions of

15 his deposition that the company makes scrupulous efforts to

16 see that its actions are consistent with the antitrust

17 laws 4 And that is what he will testify when he appears here

18 bef ore you.

19 Thank you.

20 CHAIRMAN BLOCH: Is there a brief rebuttal to the

21 forgot ten portion ?

22 MB. JABLON: We rest, Your Honor. I think the

23 deposition testimony speaks for itself.

|( ) 24 CHAIRMAN BLOCH: The Board would like to thank

25 counsel for their participation in this argument and,
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h 1 therefore, add to what Mr. Jablon said in thanking us.

2 A hearing really is an important opportunity to

3 learn about a casa. And I think everyone has taken this job

4 quite seriously , and I believe that we have learned a good

5 deal in the course of these last two days.

6 I am confident that the filings we have arranged
,

7 for will teach us even more. And we are dedicated to

8 studying the filings that-you people make and to trying to

9 do our best to resolve these issues in the proper manner.

10 The hearing is adjourned.

11 (Whereupon, at 4:42 p.m., the Board adjourned.)
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