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UNITED STATES OF AliERICA
NUCLEAR REGULATORY COMMISSION

.

BEFORE THE COMMISff1N

In the liatter of <

SOUTH CAROLINA ELECTRIC & GAS Docket No. 50-395A
C0!!PANY AND SOUTH CAROLINA )
PUBLIC SERVICE AUTHORITY

(Virgil C. Summer Nuclear Station. )
Unit No.1) )

NRC STAFF RESPONSE IN OPPOSITION
TO CENTRAL ELECTRIC POWER

COOPERATIVE'S PETITION FOR REHEARING
,

I. INTRODUCTIONw
'

On July 6,1981, Central Electric Power Cooperative Inc.

(" Central"), pursuant to 10 C.F.R. 9 2.771, filed a petition for

rehearing by which it requested the Commission to reconsider its decision

of June 26,1981(CLI-81-14). In CLI-81-14 the Commission denied

Central's petition for a determination thtt "significant changes" in the

activities and proposed activities of the applicants to operate the

Summer Nuclear Station had occurred since the construction pennit

antitrust review conducted by the Commission and the Attorney General.1/

1/ Central first petitioned the Commission on December 6,1978. On
January 31, 1979, pursuant to the Commission's order of January 26,
1979, Central filed an amended petition. :

l
.

G

,
.



.

.

'

-2-

.

On July 20,.1981, pursuant to the Commission's Order of July 10,

1981, Central filed an amended petition for rehearing, addressing the

same issucs raised in its petition of July 6,1981. South Carolina

Electric and Gas Company ("SCE&G") and South Carolina Public Scryice

Authority (" Santee Cooper"), the applicants herein, have filed responses in

opposition to Central's Rehearing Petition.

The NRC Staff opposes the petition for the reasons discussed below.

II. BACKGROUND

In South Carolina Electric & Gas Company and South Carolina Public

Service Authority (Summer Nuclear Station Unit 1), CLI-80-28,11 NRC 817,

(June 30,1980), the Commission tentatively adopted three criteria for
.

determiningwhetherasignificantchange(s)hasoccurred: (1) that the

change (s) should have taken place since the previous antitrust review of-

the licensee (s); (2) that the change (s) should be reasonably attributable

to the licensee (s); and (3) that the change (s) should have antitrust

implications that would likely warrant some Commission remedy.2/

Applying the three criteria to Central's petition, the Commission

found that the previous review had taken place in connection with the

construction permit application and that the date from which changes
,

should be measured was fiarch 31, 1972, the date of the Attorney General's

adviceletter.3/ The Commission further found that the changes on which .

.

2/ 11 hRC at 824.

3/ 11 NRC at 830-32.
,

.
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Central based its request for a "significant changes" detemination were
,

|

|
attributable to the licensees in that the South Carolina legislation

1

establishing territorial limitations was actively sought by the

applicants for the Summer nuclear license.O

The Commission deferred judgment on whether or not the third
i

criterion was met pending consideration of the views of the parties

regarding the criteria and the Commission's application of them. The

Commission also sought infomation from the parties regarding anv new

developments that might have taken place in settlement negotiations

between the licensee (s) and the petitioner. Citing legislative history

I reflecting a Congressional intent that the Commission consult with the
.

Department of Justice in reaching a "significant changes"

detemina tion,5.f the Commission sought the Department's views on

y 11 NRC 832-34.

y H. R. Rep. 91 1470, 91st Cong. 2nd Sess. 29 (1970). The legislative
history is reflected in the Commission's Rules of Practice,
10 C.F.R. 5 2.102(d)(2), which reads:

The requirements of paragraph (d)(1) [as regards antitrust
review procedures for certain facility license applications] do not
apply to an application for a production or utiliziation facility
under section 103 of the Act for which the construction permit was
also issued under 103, unless the Commission determines, after
consultation with the Attorney General, that such review is
advisable on the ground that significant changes in the licensee's
activities or proposed activities have occurred subsequent to the
previous review by the Attorney General and the Commission under
Section 105c of the Act in connection with the construction pemit.

|
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whether its preliminary analysis led the Departa.ent to believe it would

recommend a hearing were the Department to conduct a statutcry operating

license review.E

III. THE C0lf11SSION'S DECISION

In CLI-81-14, the Commission, after giving careful consideration to

the comments of the parties and of the Department of JusticeE concerning

the three criteria and the Commission's application of them ta the

durmier facts,8/ reaffirmed the criteria as previously adopted. The-

Commission continued to adhere to its previous position regarding the

application of the first two criteria to th factual situation on which

Central's petition was based. On the third criterion, the Commission
.

found that some of the changes alleged by Central to have taken place

were resolved by the Agreement between Central and Santee Cooper, while

others were undertaken pursuant to state statutory requirements and,

6] 11 NRC 838-40.

7/ The Department declined to provide its tentative views on whether a
hearing would be required, believing it inappropriate to predict the
outcome of the antitrust review that would have been conducted had
the Commission found a "significant change." Response of the U.S.
Department of Justice," October 10,1980, at 7.

g In addition to the round of comments provided by the parties and the
Department pursuant to the Commission's Order of June 30, 1980, a
second round of comments was provided in resport : to the
Commission's request for parties' views on the effect of Central and
Santee Cooper's Power System Coordination Agreement of which the
Commission was informed by letter of January 14, 1981, from Santee
Cooper's counsel. Order of January 15, 1981.

.
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therefore, immunized from Commission-imposed relief by the

Parker v. Brown ooctrine.N

IV. SUfMARY OF STAFF'S POSITION

There is nothing in either of Central's petitions for rehearing to

suggest that the Commission should reconsider its denial of Central's

request for a determination that "significant changes" in the licensee's

activities have occurred since the previous antitrust review.

Although Central's petition is styled a petition for rehearing, it
i

is brought under 10 C.F.R. 5 2.771, which governs petitions for recon-

sideration.E Section 2.771 requires a statement of the respects -in

which the final decision is claimed to be erroneous, the grounds of the
.

petition, and the relief sought. Central states the grounds on which it

alleges error, but in doing so merely restates arguments which the

Commission fully considered in reaching its decision. To the extent that

I Central's petition introduces an argument not raised previously (see

di".cussion under V.3., infra), that argument is not properly raised

_9] South Carolina Electric & Gas Co. and South Carolina Public Service
Authority (Summer Nuclear Station, Unit 1) CLI-81-14, Slip Op. at
21-28 (June 26, 1981). As the Commission explained in footnote 5
at 4, Parker v. Brown, 317 U.S. 341 (1943) is the leading case for

.

the proposition that actions taken pursuant to valid state
regulation are imune from the prohibitions of the Federal antitrust
laws.

J0/ To the extent that Central seeks a reopening of this matter before
the Commission, it has failed to identify any significant new
infonnation not previously brought to the Commission's attention
which might lead to a different result than that reached. See
Pacific Gas &-Electric Co. (Diablo Canyon Nuclear Power Plant),
ALAB-598,11 NRC 876, 879 (1980); Kansas Gas & Electric Co. (Wolf'

Creek Generating Station, Unit 1), ALAB-462, 7 NRC 320, 338 (1978).
.
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in a petition for reconsideration.E Central's petition does not make

the showing necessary to secure reconsideration of CLI-81-14.

V. CENTRAL'S PETITIONS FOR REHEARING

Central addresses eleven instances in which it alleges the

Commission erred. In its discussion of these eleven exceptions, Staff

has followed the numbers assigned to them by Central.

1. The Commission's " Significance" Criterion

Central continues to argue that the Commission, in requiring that a

change in order to be found "significant" must have antitrust implica-

tions that would likely warrant some Commission remedy and further that

the change be " apparent", has .urned the statute on its head. Central

argues that the showing required by the Commission for triggering an

antitrust review at the operating license stage under Section 105c(2) is.

stronger than the showing required to trigger an antitrust hearing under

Section 105c(5). The Staff disagrees with Central's position.

Central nisconceives the review process as set out in Section 105c

of the Act and the specific separate objectives of that process which are

addressed by Section 105c(2) and Section 1054 5). To the extent relevant

to this proceeding, section 105c(2) provides the triggering standard for

an additional antitrust review at the operating license stage, while

Section 105c(5) concerns antitrust hearings generally which may be held

.provided an antitrust review is otherwise conducted. Accordingly, the

.
11/ Tennessee Valley Authority (Hartsville Nuclear Plant, Units 1A, 2A,

i- IB and 23), ALAB-418, 6 NRC 1, 2 (1977) and ALAB-467, 7 NRC 459, 462
| (1978); Kansas Gas & Electric Co. (Wolf Creek Generating Station,

Unit 1), ALAB-477, 7 NRC 766, 770 (1978).

:

i
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showings required under the two sections are not interrelated and

therefore any comparison of-their respective standards is meaningless.

Thus, it is ant true that the Commission's third criterion requires a

stronger showing to trigger review by the Attorney General than the

showing required under Section 105c(5). Moreover, Section 105c(5) does

not require that the Attorney General recommend a hearing whenever he

advises that there may be adver:e antitrust aspects and, indeed, the

Attorney General has not always recommended that a hearing be held even

I where he has advised of the possibility of adverse antitrust aspects.E

The Attorney General may recommend and has in the past recommended that

if certain license conditions attach to the license or other conditions
'

are met an antitrust hearing will not be necessary.E

- In order to carry out the Congressional intent that an antitrust

hearing not take place on an operating license application absent the

occurrence of a significant change since the previous review, the

Commission established the three criteria for making that determination.

What Central fails to take into account and what the Commission has

carefully considered is the Congressional intent that no hearing be held

on the operating license unless the necessity for such a hearing is

clear.

12/ See Pacific Gas and Electric Co. (Stanislaus Nuclear Project,
Unit 1), 41 Fed. Reg. 20225 (May 17,1976). Cincinnati Gas and ,

Electric Company (Zimmer Nuclear Power Station), 37 Fed. Reg.
14247 (July 18, 1972).

13/ See cases cited in footnote 12, supra.
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Central's concern that the Commission's construction of the proviso

of Section 105c(2) is too broad is not well taken. It is Central's low

threshold reading of "significant" which would make the finding of a ,

significant change on an operating license application not the exception

intended by section 105c(2) but the rule. The Commission's construction
~

is correct.

2. SCE&G's use of coercion against Santee Cooper

Central alleges that the Commission erred in failing to find that

SCE&G used its monopoly power in the power exchange product market to

coerce Santee Cooper to support the legislative enactments which resulted

in the alleged changed competitive conditions.

The Staff submits that the Commission was correct in dismissing

Central's " evidence" on this issue, consisting as it does of affidavits

containing " generalized hearsay". E The Commission was not

convinced that Central's affidavits offered any support for the findings

and conclusions that Central urged should be drawn from them. Further,

the Commission found internal inconsistencies in another document

submitted by Central, which states that SCE&G could not have coerced .

I

Santee Cooper's action because it was common knowledge that the Justice

Department would have assured that Santee Cooper got a share of the

Summer facility, as a result of the Department's antitrust review.E

1

,14/ CLI-81-14, slip op, at 25.

g Comments on Proposed Senate Bill 389, See CLI-81-14, slip op. at
25-26..

- _ _ _ _ _ _ _
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3. The re-aiming of the group boycott

Central alleges that the Commission should have found that SCE&G and

Santee Cooper entered into a private agrec.nent to allocate Central's

power exchange and bulk' power business ta Santee Cooper.

As SCE&G and Santee Cooper have both noted in their Responses,E

this is a new allegation, i.e., Cen. tral has in its petition for

reconsideration recast its allegations regarding a territorial agreement j

l

between SCE&G and Santee Cooper, apparently hoping thereby to immunize |
|

the chacqe from the application of the Parker v. Brown doctrine.

However, even though the allegation is new, no new evidence and no

specific facts are offered in support of it. The Commissic.; r ted in

CLI-81-14 that it had allowed Central leeway in pennitting it to make

repeated filing',.E Indeed, Central has been allowed to amend its.

allegations supporting its original petition (of December 6,1978) on

numerous occasions. Central should not be pennitted to amend yet once

again at this very late date.

-] South Carolina Electric and Cas Company's Response to Central16
Clectric Power Cooperative's Amended Petition for Rehearing.
August 4, 1981 at 11-15. Response of the South Carolina Public
Service Authority to Central Electric Power Cooperative's Petition
for Rehearing, August 4,1981 at 12-13.

1_7/ Slip op., at 19.7

.
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4. The unreasonableness of the Power System Coordination Agreement

Central alleges that the terms of the Power System Coordination

Agreement which it negotiated with Santee Cooper are, in themselves,

anticompetitive.

However, as Santee Cooper points out in its Response, E Central's

Board of Directors and the REA have approved the Agreement. The

Commission found in its Decision that the Agreement deals in a

comprehensive fashion with the relationship between the parties a-

provides for the furnishing of power and power exchange services. The

Commission also found that the benefits available to Santee Cooper

through access to the Summer facility would be available to Central.E

SCE&G points out that the Agreement guarantees Central complete access to-

,

the transmission facilities of Santee Cooper, precisely the relief it

sought in its original and amended petitions for a significant change

determination.E In Staff's view, the Agreement provides as much as

Central could have obtained by way of license conditions had it proved a

situation inconsistent with the antitrust laws in a hearing before a

Licensing Board. The Commission properly used the Agreement as a basis

for denying Central's petition.

_18f Response of the South Carolina Public Service Authority, August 4,
1981, at 13-14,

19/ CLI-81-14, siip op at 23.

20/ SCE&G's Response, August 4,1981, at 18.
1

!
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5. SCE&G's refusal to deal

Central assigns error to the Commission's finding that SCE&G had not

refused to wheel for Central. In CLI-81-14 the Commission noted that -

Central had in its amended petition stated that it required power

| exchange services from either SCE&G or Santee Cooper and that the Agree-
|
j ment between Central and Santee Couper guarantees Central such services
>

from Santee Cooper. Therefore, any refusals to wheel on SCE&G's part are

now without competitive significance. In addition, the Commission noted

that SCE&G had advised that it had never refused to wheel and that it was

continuing to negotiste with Central on this matter. The Comission has

| considered this allegation and based on all the facts before it accepted
'

SCE&G's assertions at face value. Central has submitted nothing in its

petition for rehearing to lead the Commission to reexamine this result.-

6. & 7. Denial of discovery; burden of proof

Central argues that it was error on the Commission's part to deny

its request for discovery. Central's argument is that the Commission's

standard for a significant change finding imposed a standard of proof

0.ich was unreasonable when coupled with denial of discovery.

The Staff submits that it was reasonable of the Commission to deny

Central's request for discovery and the Commission's decision not to hold

a preliminary hearing to determine whether to have an antitrust hearing

as urged by Central was well-founded.

Central's disagreement with the " reasonably apparent" standard is j

discussed under item 1, supra, and will not be repeated here. Further-

more, it is not true that the Commission's findings were made without

.

-- - - _ _ _ _ _ _ _
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benefit of discovery as Central alleges in its petition. The Staff

conducted an informal investigation in this matter and the other parties

to this proceeding have had the benefit of reviewing the documents
'

*

believed relevant by the Staff which were attached to its Reponse of

March 31, 1979. Thus, the Commission's decision not to allow additional

discovery to Central to establish its claims was reasonab',e under the |

circumstances.

8. The tineliness of the petition

Central's allegation that the Commission made an unwarranted

inference] that Central chose between Antitrust remedies in August,2

1977 is without merit. The significance of this inference relates to
.

whether Central filed a timely request for a significant change

determination. Notwithstanding the reference to the " inference" in the

footnote, the Commission did not change its findings with respect to the

timeliness issue. Furthermore, Staff urged, in its Response of

March 31, 1979, that the ,efition be considered as timely filed. E

9. Santee Cooper's alleged offer to acquire Berkely Cooperative, a
member of Central, and Santee Cooper's alleged offer to acquire
Central's bulk power supply function

In CLI-81-14, the Commission found that Central's allegation that

Santee Cooper had offered to acquire control of its bulk power supply

function wis laid to rest, along .with other allegations concerning Santee

21/ See CLI-81-14, slip op, at 19, n. 46.

22/ Staff Response, March 31, 1979, at 54.

.
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Cooper's activities, by the Agreement reached between Central and Santee

Cooper.E- The Commission declined to decide whether an acquisition offer

can be construed as an anticompetitive change, because Central's Agreement

with Santee Cooper obviated the need for such a' finding.E Central's'

Exception 9 adds nothing to its Exception 4, which concerns the alleged

anticompetitive nature of the Agreement between Central and Santee Cooper.

Rather, it merely reiterates arguments made in Central's Comments of

January 23, 1981, which the Commission considered and decided against

Central. Staff sees Central's Exception 9 as offering no basis for the

Commission to reconsider its Dccision.

10. The Commission's alleged failure to consider the asserted
significant changes in their entirety,

Central cites a rec.nt decision of the Appeal Board, Alabama Power

Company (Joseph M. Farley Nuclear Plant, Units 1 and 2), ALAB-646
'

(June 30,1981) for the proposition that evidence must be viewed in its

entirety and not in isolated segments. E Central's point seems to be

that the alleged acquisition offer made by Santee Cooper proves the

anticompetitive nature of the Agreement between the two parties; this

ex::eption, too, is difficult to separate out from Exception 4. In

Staff's view, the Commission did consider the competitive situation in

23/ CLI-81-14, slip op. at 23.3
__

.24/ Id at 24,

25/ ALAB-646, slip op. at 89.
4
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its entirety and the effect of the Agreement on that situation.- In its

consideration of the third criterion, CLI-81-14 at 21-28, the Commission

considered each of Central's contentions in light of the Agreement. In -

Staff's opinion, it was reasonable for the Commission to conclude that

the Agreement laid to rest Central's contentions concerning the

activities of Santee Cooper.
'

11. The effect of the Agreement as regards the realignment of market
forces

Central alleges that the terms of the Agreement tend to reinforce

the realignment of market forces. Staff regards this charge as being

subsumed by Exception 4, which alleges that the Agreement-is 7

anticompetitive. The Commission has decided these issues against Central.

and has been offered nothing to suggest any reason for disturbing that
;

,

result.

VI. CONCLUSION

For the reasons discussed above, Central's petition for

reconsideration of the Commission's Decision of June 26, 1981 should be
.

l- denied.

Respectfully submitted,

9 e n 3 % #. N . 4ekt c
S

(N P W
Benjamin H. Vogler
Deputy Antitrust Counsel

,

e 9. bck k w
Ann P. Hodgdon
Counsel for NRC Staff

.

Dated at Bethesda, Maryland
this 18th day of August, 1981
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