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O 1- Ea9CEEnIggSv

2 CHAIRMAN BLOCH: Good morning.

3 My name is P eter Bloch. I am Chairman c the..,

4 Atomic Safety and Licensing Board.

5 To my right is Robert M.' Lazo.

6 To my left is Michael A. Duggan.

7 '4 e may be joined for a portion of this proceeding

8 by Judge Ivan Smith who is serving as alternate on this

9 Boa rd but he is not here at this time.

10 This conference was called by order of July 7,

11 1981. It concerns Florida Power and Light Company's

12 application for a license to construct the St. Lucie Plant,

13 U ni t No. 2, and it involves antitrust issues.-

14 The purpose of this proceeding is to heer or?1

15 argument concerning summary judgment questions set forth on

16 page 5 of our order, plus a question that may be added as a

17 result of motion.

18 I would appreciate it at this time if the parties
,

!
|

19 a nd their representatives identify themselves for the record

20 sta rting at my left and proceeding in a clockwise manner,

21 including all of the people who may seek to address the

22 Board this morning, please.
'

23 MS. HOD 0 DON: I am Ann Hododon, from the Nuclear
,

O'

b 24 Regulatory Commission Staff.|

25 MR. ROTH: I am Alan J. Roth, apnearing on behalf

O|

ALDERSON REPORTING COM'ANY,INC,
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._ - _. - . . - - . _ , -- - , . - - - ..- .



-_ - ._ . - -_

1003

1 of Florida Cities.

2 MR. JABLON: I am Pobert Jablon, appearing on

3 behalf of Florida Cities. Daniel Guttman and Marta Manildi

4 may also address the Board.

5 CHAIEMAN BLOCHs I am sorry, who was the last

6 person?

7 MR. JABLON: M-a-r-t-a M -e -n -i-1 -d -i . She hasn't

8 entered a f ormal appearance, Your Henor, but will. She may

9 be here.

10 CHAIRMAN BLOCH: You have a division of subject

,

11 matter in mind?+

12 MR. JABLON: Yes, Your Honor.
,

.

I 13 CHAIRMAN BLOCH: Thank you.

O
| 14 MR. BOUKNIGHT: J. A. Bouknight, Jr., appearing

-

15 f or Florida Power and Light Company.

16 MR. DYMa My name is Herbert Dym, also appearing

17 for Florida Power and Light Company.
,

18 CHAIRMAN BLOCH: Ms. Hodgdon, do you know whether

19 the Justice Department will be represented?

20 MS. HODGDON: I can't state that with any

21 cer taint y, but I believe that they will not.'

:

22 CHAIRMAN BLOCH: All right.
;

'

23 If there is no objection, I would like to start by

|
24 gra n ting Florida Cities' mo tion to add to the agenda.

25 Mr. Bouknight, do you plan to object to that?

I O
,

l

ALCERSON REPORTING COMPANY,INC.
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A
() 1 MR. EDUKNIGHT: May I have a moment, Mr. Chairman?

2 CHAIRMAN BLOCH: Surely.

(} 3 (Brief pause.)'

4 CHAIRMAN ELOCH: The motion was made at the

S conclusion of their brief in answer to the Board 's questions.

6 MR. BOUKNIGHT: Mr. Chairman, it would be Florida

7 Power and Light Company's position that there decisions have
,

8 no effect whatsoever on these proceedings.

9 CHAIRMAN BLOCH: That is not the question. The

10 question is whether they should be added to the agenda. I

11 am sure that will be your position.

12 MR. BOUKNIGHT: We have no objection te adding

13 them to the agenda and stating our position on that point.

O
14 CHAIRMAN BLOCH: In that care they will be added

15 to the agenda. They will be cons?/' red a part of the
.

16 question No. 1. So therefore we will include the question

17 tha t appears on page 60 of Cities brief and it relates

18 primarily to Florida Power and Ligh t Company's Oninion

19 N o . 517 37 FPC 544

20 I would like to comment briefly on case

21 cit a tion s. It would be very helpful to the Board if in the

22 course of argument when you refer to cases you briefly

23 discuss the facts of the caso so that the Board can know

24 your opinion as to the relationship between the reason you<

|

I 25 a re citing the case and what the holding of the case was.
|

O.

ALDERSoN REPORTING COMPANY,INC,
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P
.h 1 At t'mes in reading tt.e briefs it would have been helpful to

2 the Board to havs had that kind of cita '.on of the principal

3 f acts./

4 I would like to know of Mr. Bouknight whether he

5 considers that he answered in his brief each of the Board

6 questions. I wasn't certain in my reading whether I could

7 find the answers to each of the questions.

8 MR. BOUKNIGHT: Mr. Chairman, we think that we

9 did . We certainly attempted to.

10 CHAIPMAN BLOCH: I take it that in the course of

11 the argument we will clariij ehat Florida Power and Light's

12 answers were to some of those questions?

13 MR. BOUKNIGHT: Yes, sir.

O '

14 CHAIPMAN BLOCH4 I think it probably would be best

15 f or os to start with just ten minutes of general

16 introduction for each of the parties. Is tha t an acceptable

17 procedure?

18 MR. BOUKNIGHTs Yes, Mr. Chairmah.

19 MR. JABLON: Yes, Mr. Chairman.

20 CHAIRMAN BLOCH Florida Cities may start. I

21 would suggest using the podiun and keeping our interruptions

22 down to a very bare minimum if at all possible.

23 MB. JABLON: Thank you, Your Honor.

nv 24 CHAIRMAN BLOCH4 I was directing that to the

25 pa rties and not necessarily to the Chairman.

O
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1 (Laughter.)

2 ORAL ABGUMENT

( 3 By

4 E0BERT A. JABLON

5 ON BEHALF OF FLORIDA CITIES

6 MR. JABLON: We welcome interruptions from the

7 Chairman and from the other Board embers, Your Honor.

8 As you know, my name is Pobert Jablon. I

9 represent the Florida Cities here.

10 The Florida Cities are seeking collatera'. estoppel

11 based upon the Fif th Circuit Gainesville case and based upon

12 the Federal Energy Fequlatory Commission's Opinion 57 and

13 certain reir >ed cases.

O
14 The Gainesville ca se held that Floridu Power and

15 Light had violated the law by entering into a territorial

16 agreemen t to divide wholesale markets in Florida.

17 Opinion 57 held that certain proposed tariffs of

18 Florida Power and Ligh t Company which would have limited

19 their wholesale power sales were anticompetitive.

20 These findings go to the heart of the case really!

i 21 and in reality what Florida Cities are asking for is a

22 finding that a situation inconsistent with the antitrust

23 laws exists. Although I would admit that if we can get

24 beyond that hurdle there are some interesting questions with'

| 25 reg ard to relief.

ALDERsoN REPORTING COMPANY,INC,
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(m_) 1 Ouite frankly I think the real issues here come to

2 relief . I think i lot of what Florida' Power and Light's

{} 3 answers came to were questions as to what kind of relief is

4 a pp ropria te .

5 CHAIRMAN BLOCH: I take it you do disagree with

6 Florida Power and Light 's statemen t of what the issue is

7 that is involved here af ter the settlement?

8 MR. JABLON: Yes, assuming the issue you refer to

9 is whether you have to look towards whether there is a

10 situation inconsistent wi th the an titrust laws.

11 In light of the settlement I disagree very much

12 f or the following reason. Really there are a number of

13 rea sons. The primary reason is, first of all, whatever else

O 14 the settlement is, it is an agreement and representation by

15 FPCL as to wha t it is willing to do.

16 If the settlement licensa conditions resolve a

17 situation inconsistent with the an titruct laws, then that is

18 a ll the relief we are entitled to. We are not entitled to

19 any more relief.

20 However, if you say tha t because of the settlement

21 license conditions you will not look to see whether there is

22 a situation inconsistent, you never really get to the

23 question of the adequacies of the license conditions with

) 24 regard to relief. But there is something more important.

25 CHAIRMAN ELOCH: I didn't understand tha t to be

O
t

ALDERSON FEPoRTING COMPANY,INC,
|
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(q,) 1 Florida Power and Ligh t 's a rgument.

2 MR. JABLON: I am sorry.

{} 3 CH AIRMAN BLOCH: I thought that they argued that

4 you do look to see whether there is a situation inconsistent

5 but you look at it after the settlement was negotiated and

6 you say, as I think the Commission ordinarily does do when

7 there is a uettlement at the outset of the case, you say is

8 there a situation inconsistent given the conditions that are
,

' 9 already included in the settlement.

10 MR. JABLON: I guess the short answer to that,

11 Judge Bloch, is that we never had an opportunity to present
,

12 bef ore this Board the questions on the merits as to the,

13 ef ficacy of the settlement agreement. In other words, we at

()
14 lea st suggested to the Board to look at the "ettlement for

15 rea sonableness.

16 The position that Judge Smith and I think the

17 Board took is, look, this gives you some relief. It doesn't

18 hurt you. There was some debate as to whether some contract

19 provisions hurt you. The position they took is it doesn't

; 20 hurt you and you will have an opportunity later.
!
'

21 If you then say, well, you can't have an

22 opportunity later because look at all these good license

i
' 23 conditions, in effect we have been bootstrapped.

24 CHAIRMAN BLOCH So you are saying in effect that

25 the approval of the settlement was with the understanding-

ALDERSON REPORTING COMPANY,INC,

400 VIRGINIA AVE., S.W., WASHINGTON, D.C. 20024 (202) 554-2345
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() I that it would not affect your position in the proceeding?

2 MR. JABLON: That is right, and I would cite you

(]) 3 to the oral argument before this Board.

4 There is something else, though. Under 105(c)5

5 the Board has to make a finding whether a situation

6 inconsistent exists. 105(c)6 gives you broad authority to

7 grant relief.

8 If, for example, the Board made a finding as

9 happened in Midland, as the Appeal Beard made in Midland

10 t ha t there was a situation inconsistent, at that point the

13 Soard would consider a range of relief. There is case after

12 case that an antitrust violator can expect some hemming in.

13 If you reverse the procedure and say, lcok, this

O 14 is what Florida Power and Light is willing to do in the

15 context that Florida Power and Light's agreement was at

16 least with one eye towards the question of a situation

17 inconsistent , then effectively you have foreclosed the

18 question of relief. Indeed, what Florida Power and Light

19 said to this Board was that you can change that relief

20 without a finding of a situation inconsistent. So they are

21 presenting you with a closed circle.,

l

! 22 I think in any event with the settlement

23 conditions or without the settlement conditions there is a

24 situation inconsistent.

25 CHAIEMAN BLOCH4 Incidentally, I take it that I am

O
s

[ .
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() 1 correct in sta ting, am I not, that the usual role when there

2 is a settlement at the outset of a construction proceeding

(} 3 is that we do apply the principles which Florida Power and

4 Light is advocating ; is that corr.ect?

5 MR. JABLON: No. If it were not contested I think

6 as a practical matter yes, but if it were contested I would

7 think you would then go to see if there is a situation

8 inconsistent.

9 CHAIPMAN BLOCH: I am not recalling the name of

10 the precedent, but I seem to recall a precedent in which

11 there was a settlement. There was a challenge by a single

12 party and the standard tha t I though t the A ppealc Board

13 applied , and there are only four cases i guess and someone

O 14 ought to be able to figure out the name of the precedent,

15 but the standard that I think was applied was whether or not

16 the re wa s a situation inconsistent considering the

17 settlement.

18 It is quite possible that once we 'have started the

19 proceeding and have gone as far as you have that it isn't

20 f air to apply that same standard but it would be helpful if

21 you were to suggest reasons why it is dif f erent.

22 MR. JABLON: I am not familiar with the case so I

23 can 't suggest too many reasons in light of the case.

24 CHAIRMAN BLOCH: Can Florida Power and Light

25 supply the name of the case for us?

O

/
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O
i) 1 CHAIRMAN BLOCH4 Judge Bloch, I believe you are

2 referring to the Wolf Creek case. I recall the facts, but I

{} 3 don 't recall the language that you just wen t into.
,

4 MR. JABLON: Well, let me give you the two most

5 f undamental reasonr.

6 The first most fundamental reason-is Judge Smith
't

| 7 particularly pressed the parties and pressed Florida Cities

8 how they would be hurt if you approved the settlement.

9 Judge Smith 's point is that if all that happened where the

10 Cities were getting so me relief early and their rights were

11 not affected that the Cities would not be hurt.

12 Florida Power and Light and the government took

13 the position that the Cities are not hurt by approval of the

O 14 settlement. Obviously if you now use the settlement to

15 adopt a dif f erent standard on liability we would be hurt and

16 I would think an estoppel would result again.

17 The second reacen is more fundamental perhaps,
,

18 tha t there is case after case which says that if there is an
f

19 antitrust violation, and here you have a found violator by a

20 cou rt , that, as I said before quoting Otter Tail, that there

21 is some hemmir.g in. If you just look to the settlement

22 license conditions, especially where the party of interest

| 23 didn 't participa te eff ectively, you hav'e got a foreclosure.
, /~N
I \~) 24 Let me just shortcircuit this as a matter of

25 tim e. I think what I want to do is simply express to you in

O
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() 1 a couple of sentences the f undamental situation inconsistent

2 faced wi th the Cities as I see it in light of the

(} 3 Gainesville case and the case of Opinion 57+

4 As I have said , Gainesville f ound a territorial

5 division. Floridi historically, and if I need a reference,

6 Opinion 517 and it is throughout Florida Power and Light's

7 reports to the government and in depositions, has looked at

8 Florida as a peninsula and there is no questien that there

9 were weak ties to Georgia. So you had the peninsula of

10 Florida .

11 You have like a Chinese wall running down the

12 middle of the state whare systems directly interconnected

13 with Florida Power Corporation are limited in their dealings

O 14 with Florida Power and Light, and situations directly

15 interconnected with Florida Power and Light are limited in

16 their dealings with Florida Power Corporation.

17 At the same time you have a situation where those

18 two companies are directly intercennected with each other

19 and with Tampa Electric Company so that they can buy and

20 sell freely across the border without impediments.

21 The best analogy I can think of to illustrate the

22 harm is in the days before foreign importe if Ford, Chrysler

23 and General Motors divided up the country and each said,

24 g ee , new pla nt costs a re higher, we have had inflation. If

25 I am General Motors I don't want to se:1 in the Midwest. I

O

ALDERSON REPORTING COMPANY. INC,
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() I sell in the Scuth. Chrysler says I don 't want to sell

2 outside of California. They couldn't, and practically the

(} 3 reason they couldn't is if you have competition they would

4 f ea r erosion of their own *narket" area and they would have.

5 to go out and compete because of their retail monopolies and

6 their power.j

7 Florida Power Corporat.4on and Florida Power and

8 Lig ht don 't have to do that. So that they feel secure is

9 not tryino to expand markets and in limiting dealings.

10 Indeed, Florida Power and Light has used that situation

11 compacing rates and trying to expand its retail markets by

12 quoting rates at Muaicipal's and Florida Power's area.

13 In any event, looking to what the problem is, the

01

14 problem for the Cities is that they are constrained to deal

15 with one company or another. Then Opinion 57 comes in.

16 Flo rida Power and Light says we will restrict the sale of

17 base load power supply and transmission to systems within

18 and without our area . It is not easier for them to go

19 elsewhere putting a squeeze on them. That is the basic

' 20 situa tion inconsistent as I see it and I have capsulized or

21 tried to with regard to time.
i
,

|
22 Then if you look at the cases, Gainesville says

'

23 the re wa s a territorial agreement. It is a per se

( 24 violation, exactly the kind of thing we are complaining

25 about. Florida Power and Light may argue the passage of

O
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(q 1 time or other f ac tors to militate against this, but I think_j

2 this is really unfair because as the Fifth Circuit ~ noted the

3 Gainesville case itself took ten years to resolve and{}
4 another three or four until the settlement. So you have got

5 a system of constant inevitability because these cases take

6 so long tha t the findings always spring back.

7 In any event, subsequent to that you don't have a

8 company tha t is " reformed ." You have got a company where

9 the chief executive officer of the compsny in deposition

10 tes timony didn ' t say , well, that is a long time ago and now

11 we will deal with anybody. He said, well, the Fif th Circuit

12 was wrong. He says he has no antitrust compliance program.

13 There has been a subsequent viola tion against the

)'

14 com pany , the FERC decision, and the settlement license

10 conditions themselves reinf orce this concept of

16 ter ritoriality . Florida Power Corporation offered Crystal

17 River to any municipal in the state. I thinx any utility in

18 the state. Florida Power and Light under the settlement

19 license conditions off ered it on a limited basis.

20 I have used up my ten minutes.

| 21 CHAIRMAN BLOCH: I have two questions. We will
i

( 22 have plenty of time I think later in the argument for you to

23 bring up the details related to these things.

24 I infer from your argument that Florida Cities

25 does not anticipate any problem getting Wheelino from

A
N.Y

|
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() 1 Florida Power in order to obtain power from Florida Power

2 and Ligh t?

3 MR. JABLON: Yes and no, Your Honor. Florida(^}
%j

4 Power Ccrporation, unlike Florida Power and Light, has a

5 transmission tarif f on file with the Federal Energy

6 Resultory Commission so that there is no problem getting

7 transmission.

8 In the relief phase we would seek reciprocal

9 transmission rights which would affoct pricing and p ra c tical

2 10 access but we haven't had the same kind of problems recently

11 tha t we have had with Florida Power and L3 ght on

12 tra nsmission .

13 CHAIRMAN BLOCHs The other question is I wonder

14 whether your ' analogy to General Motors and the other auto

15 companies dividing up the country really isn't too weak

16 because wouldn't the analogy be to a situation where those

17 companies not only divided up the markets territorially but

18 then tried to prohibit someone from California to travel to

19 the South to pick up a car?

20 MR. JABLON: Yes, Your Honor.

21 CHAIP".AN BLOCHs Do you have any further arguments

22 to wrap up the introduction?

23 M R. J ABLON: I would simply this. The policy of

() 24 the Atomic Energy Act itself is very clear on two points.

25 First of all, in Sections 1 to 3 it says that there is a

O
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/
I 1 policy in dissemina ting rather than restricting the economicy_j

2 benefits f rom nuclear power.

{} 3 In 105(c) there is a policy expressed in Midland

4 that licenr 7s not he used to further anticompetitive

5 purposes ar.d it ic made especially clear when there is a

6 f ound law violation. Usually there is not.

7 Under these circumstances there is no reason not

8 to grant collateral estoppel. If there were a reason not to

9 do so based on Opinion 57 or the Gainesville case or both or

to either, then there should be a limited area carved out which

11 is essential where Florida Power and Light says they can

12 prove something new or something else and let's go to

13 hea ring on that. But I don't know from their pleadings

O 14 exactly wha t it is, what findings of Opinion 57 or

15 Gainesville they would contest.

16 CHAIRMAN BLOCHa I inferred *!.a t they were going

17 to test everything from Florida Power and Light to

18 Gainesville .

19 MR. JABLON: In broad generality, Your Honor, but

'

20 wha t specific finding do they disagree with.

21 ORAL AEGUMENT

22 BY

23 J. A. BOUKNIGHT -

() ON BEHALF OF FLORIDA F0WER AND LIGHT24
t

25 CHAISMAN BLOCH Mr. Chairman, I would like to

i

!
|

|
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1 begin by setting just a bit of perspective of where wo are

2 and how we got here.

3 As the Board will reca13s the Florida Power and

4 Light Company and the two government parties, the Department

5 of Justice and the NRC staff, settled this case in September

6 of 1980. The Board implemnnted that settlement in April of

7 this year af ter some proceedings in which the Cities

8 attempted to state and then clarify the objections that they

9 might have to that settlement.
,

10 At that point the Board directed the Cities to

11 specify the further proceedings that they desired in the

12 light of the license conditions. Cities filed this paper

; 13 and later filed a motion for summary judonent.

O'

14 The motion f or summary judgment is helpf ully

15 cisrif ying in at least one respect. I think that it pins

16 down the two Section 1 arguments that the Cities m. '

17 making in this case and Mr. Dyc will address those on sneir

18 merits as we proceed todey. But I believe that Florida

19 Power and Light Company's paper indicates that those two

20 Section 1 arguments can be disposed of and inde'.ed not in the

21 f avor of the Cities.

22 As regards the Section 2 claim it appears as

23 though the Cities' motion relies more on weight and volume

24 than it does on any effort to specify and clarify. As a

25 result of that, Florida Power and Light Company is put in a
;
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(~) 1 very extensive paper and has attempted to demonstrate to(_/

2 you, first, that we think as a matter of law the arguments

(} 3 that Cities are making lack merit. But moreover there are

4 genuine issues as to every material fact on which the Cities

*

5 rely in support of that Section 2 argument.

6 CHAIRMAN BLCCH: Mr. Eouknight, to clarify is that

7 argument of yours still valid if we do accept both

8 Gainesville and Florida Power and Light, the FERC opinions

9 as col. lateral estnppel?

10 MR. BOUKNIGHT: Yes, sir, in every respect. We

11 attempted to point that out in our paper. We believe tnose

12 two cases should not be given preclusive effect. But if

13 they are given preclusive effect and if you read them for

14 wha t they say rather than what the Cities vould try to make

15 of them, they don't et the Cities there. They really don't

16 accomplish anything f or the Cities in this :a se .

17 CHAIRMAN BLOCH: That is primarily because of

18 f ailure to find things relating to competition and because

19 o f the territoriality problem; is that correct?

20 MR. BOUKNIGHT: No, sir, it is much more than

21 tha t. The Gainesville case, and again Mr. Dym is going to

22 talk about the Gainesville cas9 in de. tail, but if you take

23 tha t for the most that can be made of it you are talkinc

24 about some events that happened in 1966 and you are talking

25 about a case in which the same kind of monopoli ation

O
4
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1 arguments that Cities are making here were made and the

2 finding was entered for Florida Power and Light Compeny and

O 3 trir ea ar the rirta circ =1t- * verr 11 1*ee
,

4 holding in that case.

5 JUDGE DUGGAN: Just one factual question. Did you

1 6 in answer to one of my questions in April of this year i

7 pretty much indica te that the division agreed to was still
a

8 existing?
,

!

9 MR. BOUKNIGHT: Judge Duggan, what I attempted to

10 sta te, and let me be very clear about what the situation

11 is. Florida Power and Licht Company has a service area in
,

12 Florida where it has a public utility obligation to serve.

13 That la a little different from the auto industry. There is

14 a certain area where every retail customer and every

15 wholesale customer is entitled to call on FPEL for service.

16 FPEL at this time unilaterally does not want to

17 expand its obligation to sell wholesale power beyond tha t
;

j 18 erea.

19 JUDGE SUGGAN So you wish to honor more or less

| 20 the division of the serritory as was mentioned earlier as a

!
21 Chinese wall and you have nothing to breach it yet?'

,

22 MR. BOUKNIGH1a No, sir. I think ti.e latter is

i 23 not fair. The things we have done to breach it, and let me

24 start here. The problem the company has got with wholesale

25 power sales beyond this area is that w have to sell

O
|
|
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() 1 wholesale power at average cost. We can't buy new plants at
|

2 average cost and we can't buy new fuel at average cost.
.

t

(} 3 Every time we expand our wholesale obligation the

4 rates go up to the retail and wholesale cuctccors in the

5 company's service area. The position the company took

6 bef ore the FERC in the case tha t led to Opinion Nc. 57 is it

7 is prepared to sell anybody any where as much power as they

8 vant on reasonable notice as long as the company reccvers

9 its actual cost of doing that, its incremental cost of

10 providing that service.

11 In furtherance of tha t the company is engaging in

12 a power broker scheme with all of the utilities in Florida

13 exchanging economy energy on a regular basis with everybody

,

le in Florida who wants to do that.

15 JUDGE DUGGAN4 Does that include all the cities |
l

16 that want to?

17 MR. BOUKNICHT: Yes, sir, it does.

18 CHAIRMAN BLOCH: Including the ones in Florida

1% Power 's area ?

20 MR. BOUKNIGHT: fes, sir. There is no distinction i
1

21 maqe for those reasons. The only distinction that is being

22 made concerns the utility obligation to sell at embedded

23 cos t. We attemped to show thrcuch Mr. Bivins' and

24 Mr. Howard 's af fidavit that tha t rea lly hurts the company

25 a nd its customers. That is the reason why the company is

O
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r'
l, T_) 1 doing that.

2 CHAIRMAN BLOCHa Are economy exchanges available

() 3 whenever a city can obtain cheaper power from you at its

4 costs at a particular time? Is that what you are saying?

5 MR. EOUKNIGHT: The way ,it works it if there is an

6 increment of generation, an increment of load to be served

7 and someone can serve it at a lower cost than the other
8 f ello w, the fellow with the lower cost serves it and you

9 split the saving.

10 CHAIRMAN BLOCH: You say an increment of

11 generation. Suppose as a regular matter you are dealing

12 with base load customers and tha t you happen to notice that

13 Florida Power and Light has power at a cheaper rate. You
5 )

14 ca n ' t just come to Florida Power and Light or you can?

15 MR. BOUKNIGHTs You certainly can. Any time that

16 Florida Power and ' Light has any capacity that is unusued on

17 its system that could serve a load on some other system in

18 or outside of Florida at a lower cost we will do it.

19 CHAIRMAN BLOCHa It is interruptible, however?

20 MR. BOUKNIGHTs Yes, sir, it is interruptible.

21 However, there are refinements now being developed to the

22 economy system to try to make it less interruptible and to

23 try to do things such as agree tha t f or a week or for a

()/'- 24 weekend this power will be available on a firm basis.

25 Now, Florida Power and Light is also prepared to

ALCERSoN REPORTING COMPANY,INC,
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1 sell power to anybody on a short-term firm basis or on a

2 long-term firm basis if the company can recover the

3 incremental fuel cost and can recover a fair cost for the{}
4 investment that is going to be devoted to that.

5 JUDGE DUGGAN: Just to cut through that a little

6 bit , am I rephrasing correctly for you that you will sell to

7 a city in the Florida Power territory at the same price as

8 you will sell to a city within your own territory?

9 MR. BOUKNIGHT: Judge Duggan, we will sell economy

10 or we will sell on an interchange schedule at the same price
,

11 to anyone in Florida and outside of Florida as long as the

12 capacity is available.

13 CHAIEMAN BLOCH: Eegardless of whether it is a
(~,')

14 portion of base load or the entire base load?''

15 MR. BOUKNIGHT: Yes, sir. The term " base load"

16 means dif f erent things to different pe op le , but yes, sir.

17 We will sell any requirements for whatever purpose that

18 anybody wants so long as Florida Power and Light Company has
,

19 the capacity available and can recover that incremental cost

20 and a fair return on the investment.

21 The problem comes in with the requirement to serve

22 a t average cost and tha t is wha t that case at FEBC was all
'

23 about. The company took the same position with r2spect to
(-( 24 the cities inside its service area as it took with the,

25 cities outside of its service area. It said we shouldn't
1
i,

i
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("h( ,) I have to take on new wholesale loads at average cost.

2 That is a question of public utility la w and

(} 3 public utility obligation. The question was prepared to

4 FERC and FERC required Florida Power and Light Company to

5 serve those systems within its service a rea at average

6 cost. The company is doing that and it is committed in the

7 license conditions to do that.

8 When it does that and when it takes on a new

3 customer it demonstrably costs the company money and costs

10 the company's existing customers money.

11 JUDGE DUGGAN: So cutting through all that you are

12 not willing to sell to the cities in the Florida Power
!

13 territory a t the same price that you are selling to the

O 14 cities within your territory under the FEEC requirement?

15 ER. BOUKNIGHTs That is correct, not willing

16 voluntarily to hea p that burden upon Florida Power and Light

|

17 Company's customers and sha reholde rs .

18 JUDGE DUGGAN : So you are willing to continue

19 discrimina ting.

20 MR. EOUKNIGHT: Well, Judge Duggan, I think that

21 a t some point if you arc a public utility you have got to

22 find somebody who will tell you what your public utility

23 obligation is. We went to the FERC and we laid the problem

O
\/ 24 bef ore them and the FERC said here is what your obligation

25 is.

O

|
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(D 1 Kow, if you could buy power, and not just inq,/

2 Florida Power Corporation's service area but anywhere, if

{} 3 the folks here in Washington could get power from plants

4 tha t Florida Power and Light Company built 20 years ago it

5 would be economically advantageous for them to do so.

6 CHAIRMAN BLOCH: Even considering trantmission

7 diseconomies?

8 MR. BOUKNIGHT: Well, with Mr. Jablon's rate that

9 is not a problem any more. Mr. Jablon would let you wheel

to it from Florida to Washington for precisely the same rate

11 you can send it from Florida Power and Light Company over to

12 the City of New Smyrna Beach.

I 13 But even with transmission diseconomies the

O 14 dif f erence is whopping . Mr. Bivens' af fida vit indicates

'

15 tha t the embedded cost of plant on the FPCL system is $200

16 per KW and it" will cost $2,000 per KW to build a new coal

17 pla n t .

18 What is going on that is causing some of these

19 disagreements and causing dislocations in this industry is

20 t ha t there is a requirement that you sell at average cost.

21 If you are a buyer, then there is no alte native available

22 on the marketplace today, no plant that yot can buy, no

23 source of power that you can reach that is anything like the

( 24 average cost of any utility that has been building through
,

|

| 25 the years. So if you can get somebody else's average cost
|

O
l
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() 1 it is certainly advantageous to you economically. What it

2 aoes is it takes it away from his costumers and gives it to

() 3 the other customers.

4 So where do you draw the line? If the rule is

5 going to be average cost, which doesn't seem, frankly, to

6 most of us to be a very sensible rule ---

7 JUDGE DUGGANs Average cost within your

8 territorial division ?

9 HR. BOUKNIGHT: Well, the rule even there is

10 a verage cost. As I say, speaking logically, I have some

11 trouble seeing the sense of that. But if the rule is going

12 to be that within your service area or within wherever you

13 have a public utility obliga tion you have to sell at average

14 embedded cost, then there is going to be a necessity to draw

15 a line as to where that obligation ends because whoever is
t

16 beyond that line is going to find it advantageous to take

17 advantage of that if he can.

18 If Florida Power and Light could right now buy the

19 nex t thousand negawatts of load growth from Florida Power
|
'

20 Corporation or Georgia Power at either of those companies'
;

'
21 average costs, that would be a bonanza, it would prevent

I 22 building a new coal plant and the company would jump and de

23 it. You can see why those people want to sell to Florida

( 24 Power and Light Company on that basis because it will take
:
'

25 it away from their customers and it will make them build

i
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(_) 1 that coal plant instead of you and make them sell those

2 bonds and sell that stock below book value and you get a

(} 3 bonanza at their expense.

4 JUDGE DUGGAN: I am cor.cerned with one aspect of

5 it, and that is in your planning procedures which took place

6 for St. Lucie 2 where you excluded the cities f rom that

7 pla nning it appears that you possilly planned for just

8 enouch power to serve FPCL vith no power for additional.

9 Then you gc t the extreme figure that you have mentioned of

10 $2,000 per average unit cost for the new power.

11 MR. BOUKNIGHT: Well, Judge Duggan at that time

12 there were two cities and seven cooperatives who indicated.

13 an interest in participating in St. Lucie Unit 2. They were

O 14 included and they were offered the opportunity to

15 participate.
J

10 I think the other basic fact that just can't be
,

17 overemphasized , and if you want to see it emphasized greatly

18 jus t read M r. Jablon 's plea ding of August 1976 where he

19 wanted to get in this case, is that the world cha nged in

201973 and 1974 in this industry with the oil boycott and what

21 f ollowed upon it. It took most people a few years to figure

22 out what had happened. The Cities indicated that it took
;

| 23 them until August of 1976 to fully understand what Lad
r,
k. 24 happened and that was a timely petition on their part.

i 65 JUDGE DUGGAN: Historically it had changed earlier
i
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,,() I when you decided to go to nuclear energy anc it changed even

2 earlier when Tampa decided to go coal. So we have had these

,} 3 f undamental changes throughout.,

4 MR. BOUKNIGHT: Well, if you look backward you can

5 see that. If you are standing at that time you really can't

6 see that. If you are standing back in the middle 1960's and

7 are looking at the Turkey Point plants, there is a real

8 question as to whether those things are going to prove
a

9 economical where you have got oil that you can get for 2

10 mils per kilowatt hour and you f eel that there is no
,

11 dif ficulty in the supply of it and you have got long-term

12 gas contracts and no f ault of a disruption and you have got

13 a nuclear technology.

O 14 At the time that Florida Power and Light built the

15 Turkey Poin t plant, the biggest plant that it ever operated

16 was the San Cnofre 1. So it didn't look that good at the

17 tim e . It looks awf ully good in retrospect, and Tampa's coal

18 maybe even looks better in retrospect.

19 CHAIRMAN BLOCH: Did you say San Onofre 1?

20 MR. BOUKNIGHT: Yes, sir. In going back and

21 looking at the plants that were in operation at that time

22 that was the largest plant that had operated when FPEL

23 committed to Turkey Point.

24 CHAIRMAN ELOCH: Oh, I see. I thought you said
,

25 you were operating San Onofre 1.

(a~'i
,

I
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() 1 (Laughter.)

2 MR. BOUKNIGHT No, sir, when the company was

(} 3 looking at that. Even looking retrospectively, if the price

4 of oil hadn't increased ten-f old from 1972 until the

5 present, you would have an entirely different ball game. In

61973 when FPEL was planning S :. Lucie Unit No. 2 it didn't

7 look like a bananza.

8 Now, the company did not downsize that power plant

9 for any purpose of just providing enough power for itself.

10 It bought that plant with the idea that it wa s a twin of
)

11 St. Lucie Unit No. 1. With the licensing processes of this

12 Commission as they evolved through the years that hadn't

13 turned out to be the case but they were planning that it

O
14 would be the case. So both of those are approximately 800

15 megawatt units.

16 It was only when you get passed that oil boycott

17 and get to the time when people start sensing what it means

18 cha t there comes a desire on the part of most of the cities

19 to find something else.

20 JUDGE DUGGAN That is not factually true, is it?

21 MR. BOUKNIGHT: I think it is.

22 JUDGE DUGGAN: There were a large number of

23 studies during the Sixties with the co-ops and so forth with

24 regards to going nuclear, just lik e the small nuclears up in

25 Minnesota.

O
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) 1 MR. EOUKNIGHT: That was during ths Fifties. TheI

2 co-ops did something along those lines, but they we re

{} 3 talking about, as you say, the small ones in Minnesota, they

4 were talking about a 50 or 60 megawatt nuclear plant under a

5 special program that the AEC was then funding and it didn't

6get off the ground. Florida Power and Light looked at the

7 same king of things. The City of Fort Pierce looked at the

8 same kind of thing and none of them went anywhere.

9 As f a r a s being concerned that oil and gas were

to going to prove substantially uneconomical, that concern
4

11 a rose just about the time, or it crystalized at about the

12 time this litigation began in about 1976 and I really don't;

13 think it crystalized bef ore then.

O
14 JUDGE DUGGANs I would have to disagree with you,

15 b u t that is a political decision.;

16 MR. BOUKNIGHT: I think I know of what you speak,

17 and if you go back and look at the late Sixties and the

18 early Seventies some people did see wha t was coming. I

19 can ' t say in candor from having reviewed Florida Power and

20 Light documents that they were among them but I have seen

21 studies in another case that I was involved in where'some,

22 people did see that.
'

23 JUDGE DUGGAN Nobody foresaw the uranium price

'

24 fix either.

25 MR. BOUKNIGHT: That is correct. The case I am

,

!
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() 1 thinking of is one pending before this Commission involving-

2 the Texas utilities. I represent Houston Lighting and Power

(} 3 in that case. Another party in that case is Texas

4 Utilities. Now they f J.gured ou t a t some point la the late

"

5 Sixties or early Se ven ties that they should buy all that

6 lignite that nobody else wanted throughout Texas and they

7 went out and did it. It was a decision which as ycu look
<

8 back on all of us wish we had done, but they did and they

9 apparently foresas the situation.

10 CHAIRhAN BLOCH: We are in a situation now where

11 we are discussing what I think is very important material.'

12 It does seem to me that since we are going to continue on

| 13 these economic issues that we should anticipate that Cities

( 14 will have an opportunity to respond to the economic

15 questions af ter we have completed with your argument.
,

16 MR. EOUKNIGHT. Certainly.

17 CHAIRMAN BLOCHs I would like to ask something

18 about the service area myself, the whole concept of the

19 service area . In most industries we have a market where

20 people can come to it and it doesn't matter where they

21 liv e . They come to it and that is it.
2

22 In addition, in most industries we don't draw

23 lines and say well, customers of one manuf acturer are set

) 24 and they are going to benefit as a result of that

25 rela tionship, and customers who happen to live elsewhere are,

OG
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,,() 1 going to bc hurt, because while you are saying your

2 customers will be hurt if you have to serve Cities, the

[}
3 converse is also true, and tha t is if you don't serve Cities

4 then the customers c f Cities are hurt because they can't cet
i

5 access t'1e same way peopla in your service area can.

6 Now the question is whether that makes economic

7 sense? Does it make sense to maintain this service area

8 concept on a geographic basis or would market concepts not

9 dictate that geographic service areas are artificial and

10 they restrict the aveI1 ability of benefits in a way that is

11 counter to the operation cd a free market.

12 MR. BOUKNIGHT. Judge Bloch, there are two

13 constraints here which are troubling. The problem that a
O
\# 14 company like Florida Power and Light has is there is no

15 one-stop place where you can go and deal with all of these

16 problems.

17 The first constraint is an obliga tion to serve, a

1 18 utility obligation to have the power when anybody wants it.

19 The second is the regulation of rates, the regulation of

20 rates on the average cost embedded cost principle.

21 CHAIRMAN BLOCH: You don't really contend that you

22 don 't have the power. I haven't seen that. As I understand

23 it, you are not contending that the addition of these new

24 customers would prevent you from adequately servicing
,

25 existing customers; is that correct?

!
I
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() 1 MR. BOUKNIGHTs Judge Bloch, I don't know from day

2 to day and week to week in the long term taking on these nev

{} 3 customers within certain bounds and the bounds could be

4 pretty large if you look at the whole universe that is out

5 there. But within certain bounds, given adequate notice,

6 then what that boils down to is the raquirement to build new

7 coal plants.

8 CHAIRMAN BLOCH: That is not necessarily true.

9 Let's just hypothetically assume that the rule were

10 reciprocal e Are there area s within Florida Power and
,

11 Light 's area where the cheapest supplier is Florida Power?

12 It is possible tha t the way that these loads could be
,

13 adjusted is that the territoriality breaks down and there

O 14 would be some jurisdictions within Florida Power and Light's

15 area taking power from Florida Power and you would end up

16 with no more of a load and your average costs for everybody

17 make go down.

18 MR. BOUKNIGHT: Judge Bioch, what would happen,

19 and I am trying to think that scenario throuch, too, what

20 would happen is that everyone in the Florida Power

~

21 Corporation 's secvice territory now buys at average cost

22 f rom Florida Power. Average cost is always exactly the same

23 thing for each company at a given point-in time.
O
(_)!

24 So if you let those people shift over what is

25 going to happen is they are all going to shift over if they

:

!

|

|
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1 can. They are going to raise Florida Power and Light's(_/
2 average cost gradually by shif ting o ve r.

( }- 3 CHAIEMAN BLGCH: Wait a second. The first effect,

4 if I understand the way you say the economies work, will be

5 to reduce their average cost because they are going to be

6 able to cut of f their most expensive marginal facilities

7 thereby reducing the average costs for their remaining

a customers.

9 MR. BOUKNIGHT: Well, that becomes a very close

10 question in the short run. In the long run that is

11 absolutely the effect.. But in the short run Florida Power

12 Corporation has built the facilities to serve this load.

13 JUDGE DUGGANs But when you talk about the average

O
14 cos t aren ' t you talking about long run?

15 MR. BOUKNIGHT Yes, sir. Yes, I am.

16 JUDGE DUGGAN: You are talking about these few

17 cities bankrupting Florida Power and Light over the

18 lon g-run , a ren ' t you?

19 MR. BOUKNIGHTs Well, Judge Duggan, we tried to

20 take a look at it. In the first place, they are not just E

21 f ew cities.,

22 JUDGE DUGGAN: May I also point out to you that in

' 23 order to keep the geographic division in mind you are

24 divided east and west rather than a ceographically compact

25 method of north and so ut:1 with FJorida Power and Light;

OG
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1 isn't that right?

2 MR. BOUKNIGHT: Judge Duggan, Florida Power and

- / ~,

' _) 3 Light Company's service area can be drawn as a "J." It has(
4 the lower part of the west coast of Florida and it has most

5 of the east coast of Florida and some down at the bottom and

6 net much in the middle. It is not as theugh you had a clear

7 geographical line at some parallel in Florida. That is

8 true.

9 The effects that you would have if you said

to Florida Power and Light you have got to sell everywhere,

;1 Florida Power Corporation you have got to sell everywhere

12 and if the Federal Ene rg y Regulatory Commission continued to

13 req uire tha t that was done on an average cost basis, then at
; ,,3

(l
14 this point in time it would pay everyone to buy from Florid a

15 Power and Light Company because Florida Power and Light
,

16 Company right now has a lower average cost. It 17: not

17 greatly lower but it is lower.

18 CHAIRMAN BLOCH: But shortly it would reach an

19 equilibri am.

20 MR. BOUKNIGHTs Well, shortly it would reach an

21 equilibrium and then I think you could predict that Mr.

22 Jablon's clients would shif t back.

23 Now, what you are going to end up with with this

24 gradual step for step is you are going to end up with costs

25 that are going to be equalized over .he long run between the

('
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(_) 1 two companies. There is going to be only one beneficiary

2 and that is the folks who can jump back and forth.

|() 3 CHAIRMAN BLOCH4 Well, I am nc.c sure. Aren't you

4 just establishing a competitive system?

5 MR. BOUKNIGHTs Well, you say you are just

6 establishing a competitive system.

7 CHAIRMAN BLOCH: Whichever company has the lower

8 marginal costs by planning their facilities most rationally

9 will have more customers.

10 MR. BOUKNIGHTs Judge Bloch, then those customers

11 are going to drive their costs up. You see, the problem is

12 tha t you can't price at marginal cost. That is why you

13 can ' t establish a perfectly competitive system. You also-

V 14 cannot be caught short for load. It is different from

15 airline deregulation in that you can 't pick up the telephone

16 and say I want to see it and be told you can't have one when

17 you want electricity f rom FPCL.

18 CHAIRMAN BLOCH The reason the costs are always

19 going to go up is because your are envisioring a

20 con tinua tion of a high ra te of inflation indefinitely into

21 the future. If there were less inflation it wouldn't

! 22 necessarily happen , would it?

| 23 MR. BOUKNIGHT: Well, you have to look at a very

24 long run becase right now if you are dealing with $200

25 a ve rage costs and $2,000 incremental costs per unit of

O
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(_) 1 capacity, you don' t have to have any more inflation for tha t

2 to be a very bad situation for a long time to come. Taking

(q 3 on more load continues to hurt. You have got the regulatory
j

4 constraint of having to serve, the regulatory restriction on

,

5 price and moreover if wha t you want to do is establish a

6 competitive economy, why stop with with the cities? Why not

7 let Florida Power Corporation buy and even out? Why not~1et

8 Georgia Power buy and even out?
:

9 JUDGE DUGGANs Aren't they doing that already?

10 MR. BOUKNIGHTs Not on any kind of firm wholesale
i

11 basis, no, sir. Transactions between utility companies are
~

12 incrementally priced transactions and they do make economic
,

13 sen se. That is exactly where FPEL is. We will deal with

14 every city in Florida precisely the way we deal with Florida

15 Power Corporation and Georgia Power Company. We will deal

16 with you as another electric utility. We will buy at your i

17 incremental cost when it is lower than ours on a split the

18 savings bacis, we will sell to you on the same basis and we

19 vill engage in long-term transactions with you if we can

20 recover that incremental cost.

!

21 JUDGE DUGGAN If I read you correctly in putting
|

22 it into historical perspective as you are doing, you are

23 g o n e to the cities through the years and said no, we won't

(j 24 sell to you. Our incremental costs are 200. Now that our

25 incremental costs are 2,000, yes, we will be very happy to
.

O
|
,
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(,,j 1 sell to you at the 2,000. So you are going ahead and

2 forbidding them to buy now based on the high costs when you

3 ref used to allow them to come in a t the low costs. Isn't(}
4 that what this prior situation inconsistent with the

5 antitrust laws is all about?

6 MR. BOUKNIGHT4 Judge Duggan, I don't think that

7 is fair. I have to say that when you go back into the

8 196 0 's tha t most of the people who were instrumental in

9 whatever was done in the 1960's are either dead or very old

to and it is going to be hard to figure out what happened 15

11 yea rs ago.

i

12 I think that what the record shows is that in 1973

13 Florida Fower and Light Company filed a wholesale tariff
,-
\/ 14 with the Federal Energy Regulatory Commission. I don't

15 believe that since then , with the er :eption of the question

16 of whether Florida Power and Light Company could restrict

17 the availability provisions of that tariff which it tried to

18 do and was not permitted ever to do by the FERC, I don't

19 believe that since then there is a claim that Florida Power

20 and Light Company would not sell power at wholesale to

21 anybody who qualified under that tariff.

22 CHAIRMAN BLOCH: You mean that even though you

23 wouldn ' t scll to Homestead you would have sold if a city

0)A- 24 outside of your service a rea had asked you?

25 MR. BOUKNIGHT: Oh, no, they did not qualify under

O
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C( 1 the tariff. Ihere was never an effort to put cities outside

2 of the * 'CL service te rrito ry under that ta rif f , and tha t

() 3 was not by virtue of a conspiracy.

4 Mr. Jablon put in last week the testimony of
|

|5 Dr. Taylor of the FERC staff. I took his deposition a

6 couple of years ago in a case before this Commission where

7 we were talking about the same kind of issues. I asked him

8 if he could tell me of a single electric utility in this

9 country who had a wholesale customer outside of the service

'

to area. He couldn't. I can't either.

11 CHAIR AN BLOCH: Well, it is a very firm

! 12 traditior.. That is clear.
J

'
13 MR. BOUKNIGHT: Well, it is more than ag,

14 t ra dition. There is a reason for it. You have icur

15 f acilities in a certain place and you have an obligation to

16 serve anybody who is within that place. Therefore you can

17 identif y what you have got to build for through the years.

18 CHAIRMAN BLOCHs If you were like any other

19 industrial company you could inticipate changing demand

20 unless it was territorial.

21 MR. B3UKNIGHTs N o, if you were like any other

22 industrial company you wouldn't have to mee t changing derand.

23 JUDGE DUGGAN: Are there very many other utilities

24 t h a t have "J" shaped service a reas like yours?
:

25 MR. BOUKNIGHT: I don't know that I can think of

() '
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1 any that has quite that service area. I can think of one

2 that has a cresent shape service area. There are peculiar

3 service areas.

4 CFAIRMAN BLOCH: Well, as I understand the

5 geography of F1' rida, tha t is really not so surprising, is g

6 it, because the central area of Florida is very spa rsely

7 populated.

8 MR. ECUKNIGHT4 That is correct. You are looking

9 in the middle of that "J" and you are looking at the

10 Everglades National Park and what is above the Everglades

11 National Park. There are peculiar service areas. There is

12 not a claim here, Judge Duccan, th a t there is a nountain

13 range or soms other physical impediment to getting across

O
14 there. That is not the problem.

15 The problem is that an electric utility with an

16 obligation to serve wants to know where it has got the

17 obliga tion. That is really what we are talking about.

18 Split of f the question of an obligation to serve on a

19 utility Pasis from a villingness to sell on a business

20 basis. Florida Po' ar and Light has a complete willingness

21 to sell on a business basis. To *.he extent the company has

22 got the power or can get enough notice and can get its

23 incremental costs, it is perfectly prepared to deal with

24 any body . The question then comes in of your utility

25 obligation. Who is your public utility obliga tion owned to.

O
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1 CHAIRMAN BLOCH: You are ovrrstating that, aren't

2 you? Isn't your obligation to serve existing customers and

:s fo add new ones within your service area providing it voit't-

4 interrupt service to existing customers? If it interferes

5 with service to existing customers you don't have to add, do

6 yoa?

7 MR. BOUKNIGHT: Judge Bloch, I co uld ci te you r.o

8 authority f or the proposition that you don' t have to add. I

9 think the general rule is that you do have to add. I think

10 the position tha' was taken by the witnesses for the Cities

i 11 and the FERC staff in the case leading to Opinion 57 is yes,

12 you do have to add and you have to curtail pro rata. You

13 have to curtail your retail customers and those new

O 14 wholesale customers pro ra ta.

4

15 CHAIRMAN BLOCH: I take it that was not your
.

I 16 position a t that time?

17 MR. BOUKNIGHT: No, that was not our position at

18 tha t time, but that is where the utility obligation leads

19 y o u .

20 CHAIRMAN BLOCH I don't understand why. It seems4

| 21 to me it could equally lead you to the position that you

|
' 22 have to add if you can and maybe even that you have to

i
23 rationally plan so that you can add in the future if someone

Od 24 comes to you. But I don' t see why it has to necessarily

25 lead to an absolute obligation to serve now even if it
|

|O
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t~
( )/ 1 interferes with existing service. |

,

2 MR. POUKNIGHT: Well, the utility obligation of

() 3 course becins at the retail level. You are talking about 1

4 wholesale customers and they ultimately are going to be

5 serving retail customers. The proposition that when

6 somebody wants to move to Miami next year that he can't get

7 electricity because you have inadequate reserve margins ---

8 CHAIRMAN BLOCH: What is going to happen is he is"

9 going to continue getting it from the previous genera ting

10 f acility . It is very unusual t hat you are going to get an

11 applicant who had no previous electrical supply and all of

12 the sudden comes to you and you are the only alternative,
l
~

13 the only question is whether Florida Power and Light is

O 14 going to have to add the new customer.

15 ER. BOUKNIGHT: Well, I am stating to you that it

16 is not at all clear and it is very, very doubtful, indeed,

17 tha t once you file such a tariff with the FERC that made

18 there cities eligible for utility service that you could

19 den; oervice to one because of inadequate f acilities.

20 CHAIRMAN BLOCH: Is this question fleshed out in

21 our record?

22 MR. BOUKNIGHT: No, sir, it is not.

23 CHAIRMAN BLOCH. One other question. You are

( 24 a rg uing th a t your marginal costs are going to go up if you

25 have to take on the cities. Do you have any idea of the

I (

|
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1 magnitude of that change?

2 MR. BOUKNIGHT4 I didn't argue that. I argued

3 tha t our average cost is going i go up.

4 CHAIRMAN BLOCHs Excuse me, that your average cost

5 will go up. Do you know what the magnitude of that will he?
,

6 MR. BOUKNIGHTs Yes, we do have some ideas. Thcy

| 7 are not in the record but we have icoked at it.
8 CHAIRMAN BLOCHs Could you tell us roughly what

9 your estimate is even though we can't rely on it at this

to point?

11 MR. BOUKNIGHTs Judge Bloch, we looked at a

12 scenario of adding a thousand mega va tts of wholesale load.
,

! 13 CHAIEMAN BLCCHs Is that the total amount that

O 14 these particular cities would like to add?
,

15 MR. BOUKNIGHTs Well, we have no idea of what they

16 would like to add. Keep in mind that many of these4

17 particular cities are smaller cities. Some are not. There

18 are some people in this area who are not parties to this

19 case and who are not small. The municipal load in Florila

20 which FPEL does not now serve exceeds 2,000 megawatts and

21 perhaps is close to 3,000 megavatts. There is a tremendous

22 load out there.

23 JUDGE DUGGANs How much of th'at is served by
'

24 Florida Power?

25 MR. BOUKNIGHTs I would say that less than half of

Oa
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1 it. 'I am not sure.

2 JUDGE DUGGANs So we are talking about 1,500 max

3 then?

4 MR. 200 KNIGHT If we are talking about just the

! 5 people who now buy total requiremenmts from Florida Power
1

6 Corporation, you are talking some number less than 1,000. I

7 am not sure how much less.

8 Cil AIRM AN BLCCH: 7.et's start with a more confined

j 9 universe. ~.et's just talk about the cities in this ca se.~

10 How many megawatts do you figure you might have to add for
;

i 11 th a t? Mr. Jablon can clarify this when it gets to be his

:
12 t ur n .

- 13 MR. BOUKNIGHTa I would have to do some quick

: O 14 mental adding. We looked. to the thousand megawatt scenario
i

15 a nd we looked at a 500 wa tt scenario.

16 CHAIRMAN BLOCHs Of those tse what would be the
4

17 precentage change in your average costs?

18 MR. BOUKNIGHT: I can't rattle off a percentage.

19 I can rattle off an absolute dollar number.

20 CHAIRMAN BLOCH: All right.

21 MR. BOUKNIGHT4 Through 1990 on the thousand4

,

22 megawatt case the increased cost to FPEL's ratepayers
i

23 exceeded 52 billion over what they wou.1.d ha ve paid if that

24 thonsand megawatts ha ' not been added.
;

25 CHAIRMAN BLOCHa I really am interested in the

!O
e

|
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1 amount per megawatt.

2 MR. BOUKNIGHT: Well, let's see, that is 500

3 megawatts ---

4 CHAIRMAN BLCCH: Or per wa tt -- per me ga wa tt would

5 do.

6 MR. BOUKNIGHT: I have seen the numbers but the

7 best I could give you is tsat adding a thousand megawatts

8 the cost exceeded $2 billion through 1990.

9 CHAIRMAN BLOCHs All right. With respect to what

10 amount in total sales?

11 MR. BOUKNIGHT: Total sales of a thousand

12 megawatts beginning at some tiae ---

13 CHAIRMAN BLOCH: You said $2 billion is the

14 increase in average costs. What would be the total average

15 cost ?

16 MR. BOUKNIGHT: Let me make sure tha t I am

17 phrasing your understanding of what I am trying to say.

18 CHAIRMAN BLOCH: All right.

19 MR. BOUKNIGHT: What I an trying to say is we took

20 two scenarios, FPCL as it is with an assumed growth re te

21 * hrough 1990.

22 CHAIRMAN BLOCHa That is a curve.

'sa curve.23 MR. BOUKNIGHT: Yes, sir, it i

24 CHAIRMAN BLOCH: All right.

25 MR. BOUKKIG4Ts We looked at t.1 a t and va said what

O

ALDERSoN REPORTING COMPANY,INC,

400 VIRGINtA AVE S.W, WASHINGTON, O C. 20024 (202) 554-2345



1045'

( 1 is the total amount of money that these customers, these

2 wholesale and retail customers who are here now are going to

( 3 pay us. Then we said let's add a thousand megawatts of

4 municipal load to the system sometime in the near future,

5 maybe next year. I forget what it was. Let's assume that

6 that is going to grow during this period at the same rate

7 that our existing wholesale load is growing.

8 CHAIRMAN ELOCH: 'Jhich is a fairly low rate.

9 MR. BOUKNIGHT A fairly low rate. Now, let's

to take that thousand megawatts and then let's see what we

11 would ha ve to do dif f erently, what we would have to install

12 dif f eren tly, what we would have to finance differently and

|
) 13 wha t we wou20 have to burn that is different. Then let's

V 14 j us t take a look at this same group of customers who were

15 over here and see how much more money they will pay, and the

16 amount exceeded $2 billion by the end of 1990.

17 JUDGE DUGGAN: Roughly the cost of one additional

18 nuclear plant.

19 MR. BOUKNIGHT: That is correct.

20 CHAIRMAN BLOCH: That is an accumulated anount.

7
i 21 under the curves? You have taken the total difference

22 between the two curves and accumulated them from 1981 to

23 19907 -

24 FIR . B00 KNIGHT 4 Approximately, yes, sir.

I 25 CHAIRMAN ELOCE; That is the accumulated
|

| .n
| V
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A
V i difference?

2 MR. BOUKNIGHT: Yes, sir.

3 CHAIRMAN BLOCH: Well, wha t is your total

4 megawatts right now?

5 MI . BOUKNIGHTs - The total megawatts of load, about

6.10,000, perhaps 16,500, something in that range.

7 CHAIRMAN BLOCHs Is the increase in costs, average

8 costs going to be more than 10 percent or less than 10

9 percent?

10 MR. B3UKNIGHTs The increase in average costs?

11 CHAIRMAN BLOCH: You talked about adding a

12 thousand megawatts to a 10,000 megawatt system. Are you |

13 actually going to plan so efficiently that you are going to

O 14 have average costs co up by more than 10 percent?

15 MR. BOUKNIGHT: Let me say it my way. I am not

16 sure that I understood your question. Right now the company

17 has something like 12,000 mega wa tts of installed capacity.

18 CHAIRMAN BLOCH: You are selling how much?

19 MR. BOUKNIGHT: Well, th e peak demand was

20 something like 10,500 more recently I think.

21 CHAIRMAN BLOCH: Now, you actually don't have to

22 plan f or the total peak, right, because you have some

23 sha ring arrangemen ts f or peak? -

24 MR. BOUKNIGHT: No, sir. That is not correct.

25 CHAIRMAN BLOCH: All right.

m
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O(,) 1 MR. BOUKNIGHTs The peak is weather related.

2 CHAIRMAN BLOCH: Everybody suffers at the same

(} 3 time usually.

4 MR. BCUKNIGHT: That is right, 1sually. There are

5 exceptions, but usually when FFCL on these very cold days

6 has had trouble it hasn't been able to get any help.

7 CHAIRMAN BLOCH: Your greatest problems are on the

8 cold days and not the hot ones?

9 MR. BOUKNIGHT: It is now. Three or four years

10 ago it was on the hot days. As to whether that represents a

11 change in what people are doing or a change in climate is

12 something that something that pecple and th e New York Times

13 are debating.

[)
'

''
14 CHAIRMAN BLOCH: All right. You now lave 12,000

,

15 capacity.
3

16 MR. 200 KNIGHT: Yes, sir.

17 CHAIRMAN BLOCHs And there is 10,500 peak?

18 MR. BOUKNIGHT: Yes, sir.

19 CHAIRMAN BLOCHs Now, that are your assumptions

20 f rom which you are going to derive a difference in average

21 costs? Maybe this is the wrong way to do this. Maybe we

22 should ask for an exhibit that would show the way that you

23 v an t to calculate this.
-

( 24 MR. BOUKNIGHT: Well that we could furnish you.

25 If you want to take just horseback numbers keepino in mind

( '
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() 1 that you are hearing f rom a lawyer who saw the results at

2 some previous time ---

/~N 3 CHAIRMAN BLOCH: That seems like an inefficient
\m

4 way to derive anything.

5 (Laughter.)

6 MB. BOUKNIGHT I t is . I confess that.

7 CHAIRMAN BLOCHs Do you know how difficult it

8 would be to get a table sometime during this oral argument,

9 say, tomorrow morning? Would that be that difficult?

10 Perhaps earlier. In fact, is there one in the courtroom

11 right now?

12 MR. BOUKNIGHT: No, there is not a table in the

13 courtroom right now.

O 14 CHAIRMAN PLOCH: I am talking about 7 statistical
1

15 table.

16 MR. BOUKNIGHT: Oh, yes, I know.

17 (Laughter.)

18 MR. BOUKNIGHT: Judge Bloch, if we can do it in

19 rounded numbers and if we can do it in a way where you won 't

20 be too mad if you find that we have made some errors, I
.

21 think we can do it. But if you want to take it just off the

22 top of the hat, the problem is if the capacity costs $200

23 p er KW to put in and you have got 12,000 megawatts of that

() 24 capacity right now and it costs you $2.5 billion net to put

25 that system in there, it is going to cost you T2 billion to

u
4
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\
s/ 1 put in a new nuclear plant.

2 CHAIRMAN BLOCH: But you also have a very large )

' .() 3 sunk cost already. I was asking the percentage change

4 because that is the extent to which your customers are going
i

5 to be hurt. This also assumes that you won't lese any"

6 customers because there is more free competition.

7 MR. 20UKNIGHT: ho, it doesn't assume that. It is

8 using the growth rates that are not projected fcr the

9 service area that FPCL expects to have to serve. What is

'O going to happen are two things if you add new customers.

11 One, you are going to burn more oil and, two, you are going

12 to have to build more plants because FPCL is now burning oil'

13 on the margin at all times. So any time you add somebody in

14 the short run you burn more oil. In the long run you

15 probably burn more oil, too.

16 The other thing that you have to do is you have to

17 build a new plant and that new plant is going to cost you

18 ten times your existing investment in old plant.

19 _ Now, those are the two impacts. I don't know how

20 t o sta te either of those as a percentage on how this

21 increment of load will affect you between now and 1990.

22 CHAIRMAN BLOCH: I think it is doable.

23 MR. BOUKNIGHT: Well, it is doable, but what we
|

x/ 24 did was something probably a little fairer than that.

25 Instead of saying let's just take those numbers and

O
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() 1 extrapolate, we planned the system with the other load

2 there. What could you do to do a better job of it? We

{} 3 still came up with a number of $2 billion.

4 Now, what I am giving you frankly is some work

5 product studies we have done for our antitrust case in

6 Miami. That is why I had had occasion to look at this.

7 CHAIRMAN BLOCH: I take it also that it is also

8 somewhat likely that if your average costs do go up

9 substantially there will be some f ranchises that will be

to lost over that period of time within your service area.

11 MR. BOUKNIGHT: I don't think tha t is the case. I
,

12 can 't think of any rea son why that would be the case.

13 CHAIRMAN BLOCH: You mean because you are always

O 14 going to be cheaper than any alternative within your se rvice

15 area?

16 MR. BOUKNIGHT4 Well, the problem is that for at

17 least a few decades buying at average at somebody's embedded

18 cos t is alwa ys going to be cheaper than anything new that

19 you can do. So somebody who wants to start a new municipal
1

20 electric system has got to either buy at somebody's average

21 cost or put something in of his own. If he puts something

22 in of his own it is going to cost him probably more,

23 although he has got a hugh ta x a d va n ta g'e , b u t probably more

Og_j 24 than it is going to cost to buy at average cost from

25 whichever is the lower of FPEP or Florida Power Corporation.
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1 So what you are really doing if you do something

2 like this with the cities that are now generating their own

() 3 requirements is you are telling them that on the margin they

4 have the alternative of buying at average cost. That

5 alternative is better than building new power plants.

6 It is going to mean that FPEL is going to build

7 the new power plants for everybody or at least for.all the

8 municipal systems. It is going to gradually raise FPEL's

9 average cost which is going to affect both the shareholders

10 and the rate pa yers .

11 In the end, presumably if enough load is added,

i 12 FPEL's t verage cost will creep above Florida Power

13 Corporation 's or Georgia Power Company's and + hen these

O 14 people are going to say let's buy from them for a while.

15 The same thing is going to happen and we are going to go

16 back and forth and the people who are going to come out on

17 top are the people who can switch back and forth. The

18 people who are going to come out on the bottom a re the

19 people who have to buy electricity at retail.

20 That bothers the company. That is really the

21 economic underpinning of the problem.

22 CH AIR!AN BLOC' s Would you like to address some

23 concluding remarks?

s)' 24 MR. BOUKNIGHT: Yes, Mr. Chairman.

i 25 CHAIRMAN BLOCH: For this portion of the argument.

i
|
|
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( 1 MR. B00 KNIGHT: For this portion, yes, sir.

2 I think the other things which were raised in Mr.

3 Jablon's argument, first, he suggested that we shouldn't

4 take the license conditions and look at the situation with

5 the license conditions in place. The license conditions

6 here are not just something that FPCL agreed to do. They

7 originally were something FPEL agreed to do. They now hava

8 been imposed on this license and th ey are going to stay

9 there and they are legal requirements. That makes them

10 quite dif f erent from merely a proffer by the applicant that

11 his attitude may be the following.

12 What the question comes down to on a question

13 lik e , fo r e xample, the same of wholesale power, is if the

14 company has agreed now and that agreement has been imposed

15 a s a license condition that they company will serve the

16 cities that are adjacent to its service area, then why do we

17 need to go back to the 1960's to arcue about whether the

18 company in 1965 was hesitant to serve one of those cities.

19 It doesn't get you anywhere unless your theory of

20 the whole case is that the relief is to be punitive rather

21 tha n remedial. If there is not a problem in that area of

22 wholesale power, then why a rc. we litigating about it?

23 One of the things that we find ourselves facing

24 here, as you know, is we are under some time pressure, and

25 the cities are in the position where, at least for now, they

O
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S(,) 1 can-put us under some time pressure. It is terribly

2 dif ficult to go back and litigate each of these instances

(} 3 because very often you just can't find the folks. They are

4 not alive or they are not there or they are not working for-

5 the utility any more. Having taken a few depositions in

6 Florida, there are very few folks there who recall with a

7 great specificity what they did in 1965. It is a problem.

8 The license conditions can relieve so much of that problem

9 and relieve so much of the burden in this caso.

10 Once you have gone through that entire process all

11 You get down to is the question that we have been talking

12 about for the last 20 minutes. Is it unreasonable to draw

13 the line where you have drawn it? So why shouldn't we just

14 add 1ss that question and move the proceeding on along those

15 lines.

16 Finally, let me add -- well, I guess we are going

17 to be all da y so I won 't point for point respond to some of

18 t h e things tha t Mr. Jablon said about the facts that riled

19 m e , but we will have that occasion as the day goes no.

20 Finally, I would hope that where we go from here
,
.

21 is that , first, Cities' motion for summary judgment should

22 be denied. Secondly, the question is how do we structure

23 some procedures to focus on and try the issues that we have

( 24 got left. There a re several things that can be done. The

25 first, of course, is to take the license conditions as a

}

|
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() 1 given and that gets us a long way.

2 There are a couple of other areas of allegations

r~) 3 tha t are in the Cities' motion that I think also could be
(/

4 disposed of procedurally.

5 Th'e first is the business of dealings that Florida ,

6 Power Corporation had with other cities in which FPL was not

'

7 allegedly directly involved. It would be a terrible waste

'

8 to have to go about litigating those one by one even if you

9 van t to take the Gainesville case and given it collateral

10 estoppel ef f ect which we resist. There is not a particle of

11 evidence in the papers filed by the Cities suggesting that

12 a ny of these actions of which they conplain were taken

13 pursuant to such a conspiracy. We could get rid of those

14. t hings.

15 CHAIR AN BLCCH We would like to leave all

16 questions relating to refusalc to deal by Florida Power

17 Corpora tion .

18 MR. BOUKNIGHT: Yes, sir.

19 Finally, one other thought. There are allega tions

20 in this case made by these Cities that involved people who

21 a re n ' t ;drties to this case other than Florida Power

i
22 Corpora tion.

23 I understand that in some ins'tances dealings with

f'(,j\ 24 a non-party can be of some relevance, but in this instance

25 where we have cotten to the point where the two agencies

O
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' ) 1 with the responsibility of looking at the board public

2 in t e r'es t have said they a re sa tisfied. There ought to be a

() 3 h ea vy burden on these cities to make Florida Power and Light

4 Company .gc out and litigate dealings with non party cities,

5 which those cities have not chosen to put in issue in this

6 case and there are many of those that are f ound in the paper.

7 CHAIRMAN BLOCH: That is a little harder, though,
J

8 isn 't it ---

9 MR. BOUKNIGHT: It is harder.

because those dealings would10 CHAIRMAN BLOCH: ---

11 be relevant as to whether there is a situation inconsistent

12 regardless of whether we accept sone conspiracy theory with

13 Florida Power.

O
14 MR. BOUKNIGHT: It is harder. I am searching for

15 some places to draw some lines. As I read the cities

16 pleading and as I cee what we had to do to put in the piece

17 of paper that we put in here last week, there is a mammouth

18 j ob here. I suggest that in light of the order that the

19 Boa rd issued two or three weeks ago on our motion for

20 estoppel or for declarative order that the Board hss some

21 opportuhity here to suggest to the intervenors in this case

22 that they should be reasor. ably limiting and focusins what

23 t he y want to litigate aboat here. You can't with one hand
A
k/ 24 say no licensing until this case is over and with the other

25 hand say we are just goir.g to litigate everything we can
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(O.) 1 think of that involves us and anybody else in Florida for

2 the past 30 years.

(} 3 CHAIRMAN-BLOCH: Have you tried informal attempts

4 to limit the issues?

5 MR. BOUKNIGHT In the last month we have not.

6 CHAIRMAN BLOCH4 You have ea rlier in the

7 proceeding?

8 MR. BOUKNIGHT I don't know that you can say in

9 this proceeding that that has happened. In the District

10 Court case we now have outstanding +o the cities some

11 interrogatories attempting to pinpoint these kinds of

12 things. At least in the District Court proceeding you can

13 f ocus on things f or which damages are claimed. That is not

O 14 the case here. But since we have got this piece of paper

15 a nd since the Board issued its order I will confess that we

'

16 have been spending our time responding to it and not talking

17 with the cities.

18 CHAIRMAN BLOCH: There are certain issues that

19 Cities is contending that could be stipulated it would seem

20 by Florida Power and Light and there might be other issues

'
21 if those issues were stipulated that Cities might be able to

22 drop .

23 MR. BOUKNIGHT Well, Judge B' loch, I am troubled

24 by the idea of our stipulating anything other than the

25 statements that we made in our paper. We are not going to

O
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.A
(_) 1 deny uncontroverted far:s. There is no question but that

2 Florida Power and Light is not now offering access to its

() 3 nuclear f acilities beyond what is provided in the license4

; 4 conditions. On the other hand, I am not prepared to say

5 that is a refusal to deal when you have got some ---

6 CHAIRMAN BLOCH It is a legal issue.
;

7 MR. BOUKNIGHT: That is a legal issue.
.

8 CHAIRMAN BLOCHs So there is at least one f actual

9 issue you could stipulate. I suggest as I look through the

10 papers that there may be other f actual issues that can be

11 stipulated without stipulating the legal implications to be

12 drawn f rom them.

13 CHAIEMAN BLOCH: Well, we attempted in our paper

14 to be candid on ma tters like th a t . We attempted not to

15 raise arguments about things where there wasn't something to
|
4 16 argue about. But we ha ve got a problem here in that ---

17 CHAIRMAN BLOCH: You seem to be, for example, to

18 be contending generally tha t every document they have filed

19 is not admissible, and it seems to me that at least some of

20 those documents seem to be genuine documents which you know

21 the origin of. Now, it may be that they haven't proved tha t

22 y e t , but that is another possible area of fruitful
'

23 stipulation I take it, the genuineness of documents.

'

24 MR. BOUKNIGHT: Yes, Judge Bloch, the genuineness

25 of document is. We are not alleging tha t the lawyers for

|
t

!
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C
\ 1 the Cities concocked th.ose documents. That is not the

2 problem. The problem is tnat very often tne people who were

A
gj 3 involved in those documents can't be found and can't be

4 deposed about the documents. We are not prepared to

5 stipulate the admissibility of documents of that sort. I

6 think we are prepared to work with the Cities on the

7 questions of authenticity. There shouldn't be a wide area
I

8 of disagreement between us and the Cities as to which
,

9 documents genuinely did come out of somebody's file, but
,

10 tha t doesn't get you to the question of admissibility.

11 CHAIRMAN BLOCHs Well, that again is a legal issue

12 and you wouldn't necessarily have to stipulate to a legal

13 issue.

14 Now, did you have another concluding remark?'

15 MR. BOUKNIGHT: No, I think that is all of my

16 concluding remarks for the beginning portion.

17 Thank you.

18 CHAIRMAN BLOCH: We vill take a five-minute break
;

19 a t this point.

20 (Whereupon, a brief recess was taken.)'

21 CHAIRMAN BLOCH: Back on the record.*

22 Ms. Hodadon, do you intend to make a statement'at

23 this time?

24 MS. HODGDON: I would like, if I may, to pass this

25 one . Thank you.

I
V
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(N
1 CHAIRMAN BLOCH: Are you sure tha t you wonidn 't(_)
2 like to comment at least a little on the issues of

V)
3 competition and the economics of competition across areas?(~

4 MS. HODGDON: No, I would not.

5 CHAIRMAN BLOCH: Mr. Jablon.

6 REBUTTAL ORAL ARGUMENT

7 BY

8 ROBERT A. JABLON

9 ON BEHALF OF FLORIDA CITIES

to MR. JABLON: If I may, what I would like to do is

11 just give a bit of classic rebuttal. I would like to then
,

12 address the first round of your questions. But before I do,
;

13 I would like to have, if the Beard permits, Mr. Guttman to
'

14 comment on the historical economics in view of Mr.

15 Bouknigh t's arcument.

16 CHAIRMAN BLOCH: I would prefer that we not

17 proceed to the questions.

18 MR. JABLON: Oh, I see. In that case I defer the

19 questions.

20 CHAIRMAN BLOCH: All right. Then we can start on

21 the questions. Actually you are going to be up first on

22 tha t anyway , but I would like to at least know when you are

23 done with the rebuttal part of the argu' rent and then we will

| () 24 co on to the questions.

25 MR. JABLON: Thank you.

Ov
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g) 1 First, the Cities do have a desire to be practical(,,

2 our of our self-interest, if for no other reason. It does

3 strike me that Mr. Bouknight and I do agree on one thing and

4 I have my suggestions as to how to get there and he has his

5 suggestions. That is it is important to focus on what the

6 license conditions should be.

7 Mr . Ecuk nigh t said that the license conditions

8 should bs remedial and not punitive and therefore his

9 suggestion is we will look and reaffirm the existing license

10 conditit ns. Obviously if you grant summa ry judgment in

11 whole or in large part you get to the same place. I think

12 the only dif ference is quite candidly that by establishing

13 tha t there is a situation inconsistent should give us a

14 broader .. nting license.

15 I would say also that wi th regard to the whole

16 question of the economics and the fairness or unfairness of

17 selling at average system cost, assuming there is a basic

18 situation inconsistent, we would certainly not preclude or

19 a ttempt to preclude an argument by Florida Fower and Light

20 t et remedial license conditions which we suggested were

21 unf air because of the economic impact or something like

22 tha t, and I think I will stop there.
i

23 CHAIRMAN BLOCH: Those issues you think would have

O
V 24 to remain in the case before we could decid e on relief ?

25 MR. JABLON: Yes, Your Honor. Let me put this in
~

O
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(~N 1 focus a little bit, but I do want to get back to some of the
%)

! - 2 things Mr. Bouknight said.

; (~') 3 You asked us with some specificity to state the
V

4 relief we wanted. First we said we wanted the same amount

5 of St. Lucie for the so-called outside, their excluded

6 cities, as the inside cities. Florida Power and Light

7 may ---

! 8 CHAIEMAN BLOCH: You vent f:t r ther , right? You

9 wanted a share of all the nuclear capacities; isn't that

to right?
.

'

11 MR. J ABLON: That is richt, and I will define

12 tha t. But if you stop at the St. Lucie you are talking I

13 think in the range of 80 megawatts give or take and

(O) 14 depending on whom you determine is entitled.m

15 We said that if we could resolve the thing quickly

16 a nd if we could resolve it now ----

17 CHAIRMAN BLOCH4 Let me ask, that would be 80

18 megawatts share in St. Lucie?

19 MR. JABLON: Tha t is righ t. I don't want to be

on that number bejause it depends on exactly who is20 exact

21 entitled and wno is not, but that gives you a magnitude of

22 wha t you are talking about. With regard to St. Lucie,

23 wnatever else it is, it is at incremental costs. I mean, it

O(- 24 is at their present costs.
i
'

25 rHAIRMAN BLOCH: At present costs.

|

O
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. () 1 MR. JABLON: Ctherwise, if we don't get it, and I

2 don 't want to argue the relief now, but in ten vears in a

, ("-}
3 hearino they will be saying, well, it is all right but you

s

4 a re increasing our average cost becausc you didn't get it'

5 then.

6 CHAIRMAN BLOCH: Correct me if I am wrong, but

7 weren 't you also asking for firm wholesale power?

8 MR. JABLON: Yes, Your Honor.

9 CHAIRMAN BLOCH How much would that be?
2

10 MR. JABLON: Let me define whom I am talking

11 about. I think what we have asked for is 200 megawatts of

12 what we call base load power which would be essentially firm

13 power . Mr. Bouknight says that it is from their cheapest

14 cla ss. I suppose .that is right and it stems from the claims

15 that this is what can be sold and this is what they are

16 monopolizing . But whether we a re right or wrong as to our

17 entitlement, we are talking about approximately 200

18 megawatts.

19 CHAIRMAN BLOCH2 When you say 200 megawatts from

20 their cheapest plants, base load power is from a particular

21 pla n t and not from the overall system?

22 MR. JABLON: Let me define what we are asking

'"

23 t o r . That was a magnitude number, whatever we win within

) 24 certain bounds.

25 CHAIRMAN BLOCH: Would it be realistic to expect

Oa
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I) I tha': sometime before we concluded this argument you could

2 stipulate what the maximum amot nt would be?

(] 3 MR. JABLON: I have the following circular p ro ble"a
v

4 but I would try to resolve it for you. We represent the

5 Florida Municipal Utilities Association which is a

6 membership organization. The legal question is what

7 conditicns are f air and will cure an antitrust situation

8 with regard to the license. So the number would change,

9 depending upon whom you deemed should have entitlements.

10 CHAIRMAN BLOCH: But you could still answer what

11 the maximum amount would be.

12 MR. JABLON: I will give you a range depending

13 upon the options that you decide legally as to the

O
14 entitlements. I will give you a maximum.

15 CHAIRMAN BLOCH4 There will be a maximum if we

16 decide everything the way that your clients would like it

17 decided?

18 3R. JABLON: Yes, Your Honor.

19 CHAIRMAN BLOCH4 Incid en tally , I would like to

20 clarif y the request for the table from Florida Fower and

21 Light. We would like to have enough in the table to know

22 the basis f or your assumptions, something about where the

23 assumptions are down f rom at least disclosing the

O)\- 24 uncertainty of the prejections that you are making, how

25 rough they are and wha t kind of rough guecses were involved.
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(). 1 MR. BOUKNIGHT: We will do our best.

e MR. JABLON? All I an suggesting, whatever relief
!

{} 3 you are talking about, is the magnitude on a 10,000 megawatt

4 system isn't very large. I am trying to think how it would-

5 be most helpful.

6 The problem the cities are faced with is one of

7 obtaining base load power supply. If you go back to Opinion

8 57, this is the problem the Commission recognired. My

3 clients can put in a peaking unit. Florida Power and Light,

10 they will own four out of the five nuclear plants in the

11 state, except for the amount they share. They have a -

12 long-term gas contract and very large base load units which

13 operate largely on gas.
O
\'-)

14 These units give them a very grea t advantage in

15 competing for power supply. Elt;swhere in the country like

16 in Georgia, f or example , power has been priced and sold

17 broken down in base load units, intermediate units and

18 pea king units. The reason was alluded in Midland that if,

19 your problem is you need some power in emergency you don't

20 v a n t to pay tho'Isands of dollars in capital costs for a

21 plant which will be idle all the time. It is a different

22 animal.

23 The Federal Energy Regulatory'-Commission found
A
(_) 24 that in the base load generation this is where the problem

! 25 w as . Therefore, the claim we are making, if you will, to

.

I
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l''') 1 break the nuclear monopoly is.that we are entitled to a load. (,j
2 ratio share of the nuclear. Our fill-back position is that,

(%J")
3 well, if there is something unfair about giving us.a piece

4 of the nuclear then take the economic unit, the base load

5 unit.

6 Now, the other comment I would make is that we

7 would- pay for this, including a full return. So while the

8 company may have an argument about the impact on its retail

9 cus tomers vis-a-vis the company, the company would be made

10 whole,

11 CHAIRMAN BLOCH: Their argument is that you would

12 pay for it but at average cost and that therefore their

13 average costs for all their customers would go up.

'
14 MR. JABLON. That is their argument.

15 Let me get down to a question of law and I think

16 tha t responds to their argument and it responds to why we

17 are saying that the case is ripe for some summary

i 18 disposition and in f act Mr. Bouknight's arguments, except as

19 they may affect relief, are largely irrelevant.

20 First of all, we say that there has been a

21 division of markets territorially which is exactly what

22 Gainesville said.

23 Florida Power and Light, granted under regulatory
n
k) 24 compulsion, but Florida Power and Light is selling at, m

25 average system costs right now within one geographical

O
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( 1 area. They are doing it.

2 CHAIRMAN BLOCH: Are you going to address their

(] 3 point about why they are selling within one area?
V

4 MR. JABLON: Yes, because the Federal Energy

5 Eegulatory Commission ordered them to and tha t was raised in

6 the case. They wouldn 't be selling at average system cost,

7 as they say, if they didn't have to. All the arguments Mr.

8 Bouknight has discussed were raised and decided in Opinion

9 57.

10 CHAIRMAN B10CH: All right. But Opinion 57 only

11 decided that they had to sell within their service area and

12 M r . Bouknight said yes, tha t is the nature of a public

13 utility . We are not like an automobile company. We must

14 sell within our service area. To require us also to sell'

15 outside would be unf air. It is not like an auto company

16 which has no obligation to serve anybody.

17 MR. JABLON: That argument was rejected Py the

18 Fif th Circuit where they accepted that there might be able

19 to be retail market divisions. The Fifth Circuit found that

20 the territorisi division at wholesale was per se illegal.

21 So that they rejected the argument.'

22 Let me run down the reasons why they have a

23 responsibility to the outside cities as'. matter of law.
,

) 24 CHAIRMAN BLOCHa Did Gainesville reject the

25 a gument about a service area entirely? It seems to me that
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) 1 we ought to go into that a little bit.

2 MR. JABLONa Certainly,

f 3 CHAIRMAN BLOCH: Well, no, let's not yet because

4 we are going to. You are' going to go into that when we get

5 to that issue.

6 MP. JABLON: Let me give you a conclusion and we

7 will go into it later. The conclusion that I draw from the

8 Gainesville esse is tha t when Florida Power and Light and

9 Florida Power drew a lina on the nap and said in the same

10 way we refused to deal at retail across this line, we refuse j

11 to deal at wholesale. That was the illegality.

12 What the case looked to as the effect of that was

13 tha t it made it more easier for both Florida Power and Light

O 14 and Florida Power to use their dominant economic power

15 within their area over retail. When we get to it Le will

16 raise other issues such as the target area concept in

17 antitrust law.

18 CHAIRMAN BLOCH. Wasn't it the refusal to sell

19 outside the area that was found in Gainesville to be the

20 problem ? It was the ref usal to sell under the circumstances

21 of an agreement between the two companies?

22 MR. JABLON4 Yes, Your Honor, but Florida Power

23 a nd Light is continuing exactly the same concept. If you go

24 to Gainesville, what was the real evil in Gainesville? The

25 real evil wasn 't that somebody drew a line on the map. The
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() 1 real evil sas that it restricted systeos to dealing with one

2 entity.

3 Now, if the Federal Energy Pegulatory Commission

4 and the Florida Public Service Commission deterr.ined that

5 utilities, becausa of their monopoly status, are subject to

6 ' dea ling at " average systen cost" with whatever limitations

7 those Commissions control, I read Gainesville as saying tha t

8 they can 't use the territory, the territory alone, as a

9 reason not to do so or otherwise you vitiate the case.

10 I am not suggesting that there aren't other

11 justifications which might limit relief. Let me be very
,

12 specific on this. Mr. Bouknight gave you the horror or
.

13 horrors that , well, a thousand megawatts of load is going to

14 switch overnight and then this company's costs will move a

15 lit tle bit and a thousand megawatts of load will switch

16 again overnigh t,:

17 First, that strikes me as a pretty good

18 competitive model, but setting that aside, the Fe d e ral,

i

( 19 Ene rgy Regula tory Commission in Opinion 57 did not restrict

20 wholesale suppliers from imposing a minimum term and

21 termination notice requirements specifically to permit

22 pla nning .

23 Th e Federal Energy R egulatory'. Commission isn ' t

(A./ 24 oblivious to these problems. So the question is ---~

25 CHAIRMAN BLOCH: I am sorry, you mean a maximum

b)%
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O 1 term?
ud

[ 2 MR. JABLON: The Federal Energy Regulatory
;

!

| p 3 Commission has today minimum notice requirements so that
| 'vI

4 when you take service you can't just cancel the next day.

5 CHAIRMAN BLOCHs It is a mininum termination

6 notice.

7 MR. JABLON: Florida Power and Light's initial

8 term is five years, for e xa mple . I think tha t there is a

9 three-year or a two-year notice requirement after that.

10 The point is they can impose reasonable

11 limitations. We recognize that such limitations are and can

12 be reasonable.

13 CHAIRMAN BLOCH: Rea so na ble limitations, for

) 14 exa mple, in the maximum amount of power that they willv

15 sup ply to the city?

| 16 MR. JABLON: We would accept either that or a

17 standa rd .

18 CHAIRMAN BLOCH: No, I say that is the kind of

~|

| 19 thing FERC might allow Florida Power and Light to impose as

20 a limit .

21 MR. JABLON: Yes, I think so.

22 CHAIRMAN BLOCH: Or if it could be demonstrated

23 tha t to supply more than tha t or to ag r'ee to supply more

j 24 than that would disrupt their overall system.

25 MR. JABLON4 Yes, Your Honor, and let me qualify.

| -

|
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f'T 1 They are not going to let the lights go out easily. The
a

2 limitations would have to be justified.

3 One of the things that troubles me is we are

4 asking f oc a collateral estoppel here. Florida Power and

5 Light litiga ted bef ore FERC the exact things they are

6 raising for you. Let me raise these as examples of why the

7 Federal Energy Regulatory Commission reached the judgment

8 that did and it is in their decision and this is where there

9 should be an estoppel.

10 Mr. Bouknight told you of the horror to the retail

11 customers and to the company of selling at average system

12 costs. Again, as a matter of law, I think they are required

13 t o , and the fact that there are regulated requirements are

14 irrelevant.

15 At the same time as Opinion 57 was in trial by

16 this document number ER-7819, Florida Power and Light had an

17 applica tion to acquire the system of Vero Beach. Now, if

18 you stop right there, had they been successful ---

19 CHAIRMAN BLOCH: That was in ---

20 MR. JABLON: That was in the '76 time frame.

21 CHAIRMAN BLOCH: '76.

22 MR. JAB'LON: I am not sure of the exact date. Had

23 th e y been successful in the acquisitionione thing is very

() 24 clear, that they would have sold the generation,

25 transmission and distribution for the entire load at average

O
,

ALDERSoN REPORTING COMPANY,INC,

400 VIRGINIA AVE, S.W., WASHINGTON D.C. 20024 G02) 554-2245



- _ _ _ _ _ _ _ _ _ _ _ _
..

1071'

1 system costs. So what they were really saying is we will

2 sell the generation and tra nsmission, but if you want to own

3 your own distribution you had better get your generation and

4 transmission elsewhere.

5 Second, Mr. Howard testified in that proceeding,

6 which we have cited to you in our motion for summary

7( . tion, and which was relied upon in Docket No.

8 ER-7819, the wholesale case, that Florida Power and Light

9 would be benefitted and their customers'would-be benefitted

10 by the acquisition because they said the increased loads

11 would more quickly enable them, the company, to get on to

12 nuclear and coal.

13 Florida Power and Light the Commission alluded,

- 14 they didn't allude, they referenced, they directly

15 ref erenced an exh' bit and testimony and evidence showing low

16 decline in the Florida Power and Light area. So the

17 question of both availability of power and price was

18 litigated there.

19 CHAI2 MAN BLOCH You say actual it was low decline

20 and not a reduction?

21 3R. JABLON: There was a reduction in growth, but

22 Florida Power and Light has actually delayed units which

23 they planned to have on being and this 'was litigated in that

24 case.

25 Furthermore, as you know, they have cancelled this

|
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h 1 nuclear unit when the city said let us buy in. Now, agsin, '

2 if on relief they want to argue this, tha t and the other

3 thing as to why it is not appropriate for us to get the St.

4 Lucie access we want, sobeit, but the point is these matters

S were litigated in Docket No. ER-7819.

6 Now, it seems to me that .* you are not going to

7 give a collateral estoppel to a case that was fully

8 litigated exactly on the grounds that Mr. Bouknight would
i

j 9 defined here, that hey ought to tell you chapter and verse
.

! to what it is that they think they didn't have an opportunity

11 to present to the Commission. But again I state that with
1
1

12 regard to the harm to Florida Power and Light 's customers,

13 lack of capacity and a reasonable amount for the cities,

14 that is precisely the balancing which is appropriate for

15 relief.

16 However, there is no reason that I can tell, and

17 Florida Power and Light has given none, not to give

18 collateral estoppel to the Florida Power and Light

19 Gainesville decision or the Opinion No. 5~.

20 If I can just look at my notes for a second.

21 CHAIRMAN BLOCH Unfortunately, our lines in this

22 type of an agenda are difficult to draw and I have had

~

i 23 constant problems deciding whe* her we sre passing them or

24 n o t .

25 MR. JABLONr I didn't mean to.
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1 CHAIRMAN BLOCHs I had hoped that we were going to()
2 primarily address economic arguments. As soon as we go into

3 the collateral estoppel area full force I would like to

4 consider that the beginning of the next portion of argument.

5 MR. JABLON: I see. Well, just on the incremental

6 cost argument I would simply repeat three things but I would
,
.

7 like to have Mr. Guttman address the historical facts
e

I8 related to them which we have put before you.

9 The first thing is whether Florida Power and Light
.

!
,

to is right or wrong as to whether it should ha ve to sell a t [

'

11 incremental costs. This is a matter that has been decided

I12 by the regulatory commissions and is subject to requistory

13 law. If they do have to, there is no reason for a

O l'

14 territorial line.
1

15 CHAIRMAN BLOCHs I am sorry, I didn't understand c
i

18 t ha t at all. ,

17 MR. JABLON: I am saying the incremental costs |

18 argument is a matter which -- let me turn it around. The

19 reason they have to sell at average system costs is because
,

20 of regulatory statutes. Had they wanted to defend that they [

21 will not sell at incremental costs to anybody, that might

22 have been one thing.
,

23 But when *. hey say they w i l l s'e l l' a t average costs
,

() #24 to the retail customers in Vero ?each if they take over the

25 system, and when they say they will sell at. average costs in

C:) :
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'

1 their service area, and indeed when they cite the benefits()
2 of their bsse load generation in making acquisitions which

rs 3 a re based on a verage costs, citing the relative costs of
,

4 municipnic throughout Flordia, as a matter of law it seems

5 to me they are on awfully weak grounds in saying that we

'
6 won 't sell at average system cost to the very systems whose

7 rates they are comparing in try to acquire systems.
<

I l

! 8 CHAIRMAN BLOCH: Wait now. Vero Beach was a )
1

9 matter that was discussed in Opinion 57; is that correct?

10 MR. JABLON4 That is correct.

11 CHAIRMAN BLOCH: And you are saying that because

12 i t was discussed in 57, and not just the testimony in the

63 case but because of the opinion by FEEC in Opinion 57, that

O 14 we could notice tha t there was attempt to acquire additional

15 capacity and to stop Florida Power and Light on that

16 question and say therefore having sought additional

17 custome.:s previously they could be estopped from arguing now

18 t h a t it is uneconomic for them to do that with respect to

19 these cities?

'
20 3R. JABLON: Yes, Your Honor. You know, even if

21 Florida Po we r ind Light is right with regard to the outsidee

22 cities, there is no reason not to givo summary disposition
a

23 with regard to the inside cities. '.
,

() 24 CHAIRMAN BLOCH: How many cities are there inside

25 still as parties?

O

ALDERSoN REPORTING COMPANY,INC,>

400 VIRGINIA AVE., S.W., WASHINGTON, D.C. 20024 (202) 554-2345

. . - - ._. . . . - . - - .



.. -. . .= -__ .

1075

(() 1 MR. JABLOh Oh, Key West, Homestead -- well, no,

2 Homestead is through FMUA, but it is very interested in the

3 relief -- Starke, New Smyrna Beach and Lake Worth, five.

4 CHAIRMAN BLOCH: How many cities are there outside?

5 MR. JABLON: I think about seven plus those
4

6 through FMUA.

7 CHAIRMAN BLOCH: Hcs many members does it have?

8 M R. JABLON: I am not sure, Your Honor. I can get

3 you a list. I would say that they have about 25 or 30

10 mem bers. ,

11 CHAIRMAN BLOCH: You don't know how many of those !

12 are have an interect in St. Lucie?

13 MR. JABLON: Yes, Your Honor, I do not know.
.

14 CHAIRMAN BLOCH: You also don ' t know how many of;

'

15 those are interested in firm wholesale power? "

16 MR. JABLON: That is right, Your Honor.

t

17 One of the things is the Federal Energy Regulatory |
r

18 Commission was f aced with the same kind of exhibit, well, if ,

i +

19 we have to sell wholesale all over, and there was some very !

20 large number of megawatts, assuning that cities with

21 generation , with bonds to pay off, you know, everybody would

| *

22 turn over a t once.

; 23 I think on the economics, strictly on the
,

() 24 economics, I would simply reiterate two points.

i 25 The first point is that the mass of changeover you

O
:

.

|

|
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()'

1 are talking about is unlikely and the impact would P1 small

2 given the rela tive loads. But in any event, we would accept

| .

Florida Power and Light can
| g-) 3 a limitation on relief if

|~ 4 demonstrat a justification therefor. I don't think there
\J

5 should be a limitation just because Florida Power and Light

6 waves a magic wand.

7 CHAIRMAN BLOCH: Isn't their aronment on of

; 8 degree? That is, if all of the cities who requested it got

5 0 it, then they would say, well, our a.verage costs would go up

10 the most t If we limited it so that there were fever, then

11 our average costs would go up a little less.

12 MR. JABLON: Let me put it this way. If they

13 cannot demoastrate harm of a magnitude that is noticeable,
,

14 then I think they don't have a leg to stand on.

15 CHAIRMAN BLOCH: When you say harm of a magnitude

16 tha t is noticeable, if you take it in total dollars it

17 sounds lik e they are going to have to be able to make a case

18 t ha t the total number of dollars is quite noticeable. They

19 have given a rough estimate of 52 nillion.

) 20 MR. JABLON: I come back to two points. The first

21 point is if a situation inconsistent with the antitrust laws

22 is created t y the territorial division so that you are

23 limiting competitive opportunities, and'. tha t limita tion of

() 24 competition also has a cost impact or a rate impact, it is'

25 one thing to say well, as an equitable body we are not going

C:) -

,
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1 to cure the relief by threatening the availability of power |()
|

| 2 or we are not going to give relief such that the rates of j

|

3 ratopayers in Miami are going to go up T10 a year. It is ff
(")\| %

i 4 quite another thing to say that in principle, in theory, the

5 rates in Miami could go up by a de minimus amount and

9 therefore you are going to maintain a total exclusion. t

i 7 If I am wrong on the premise that the te r rito rial t
r

! 8 agreement to divide the markets was illegal, then the cities !
1

1 i
i

9 are not entitled to volief. But if there was an illegality, f
!

10 then Florida Power and Light, it seems to me, to limit i
;

11 relief munt show real harm. f

12 CHAIRMAN BLOCH Unless there was a disruption of
f

f13 the physical service why would the harm be relevant at all?

O r

j 14 Wha tever harm they suffer I take it is harm to their present i

!

15 customers and benefit to the new customers they are legally ;
t

16 required to serve. You seem to be assuming that the harm [
;

17 m at ters. I am not sure that it does.

18 MR. JABLON: As a matter of law I don't think it t

|

19 mat ters. But I am representing Cities here who have been in

20 litiga tion f or yea rs. If I can persuade this Posrd to give
7

l 21 partial relief , even though it is less than tha t to which I

22 think I am entitlea to, quite candidly, I will take it. I

23 don ' t think it should matter. I think 'the FEPC has the

() 24 ability to correct it. I

,

25 Now, the second point on the econonics. ,

i

C) ;

i
.
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() 1 CHAIRMAN BLOCH:~ Let pursue that. How would the

2 FERC correct it?

3 MR. JABLON: For example, for notice. If you are |

(J^)
4 talking about the only harm tha t could come about is if

5 because of disruptions of load and they have to build a new |
|
'

6 plant and this kind of thing, and if the notice periods are

7 ade qua te ---

8 CHAIRMAN BLOCH: I am not sure why they would have |

9 to. I take it tha t under those serious circumstances there

to would be a lack of sales by Florida Power. Could the FERC

i

|-
11 also remedy it by requiring sales from Florida Power?

12 MR. JABLON: I think the harm we are talking about

13 is very remote because this is a company which has in fact

14 delayed plant. One of the things we are complaining about

15 is they cancelled South Dade when they knew that the cities

16 wanted participation and when a couple of months before they
3

17 were saying we need it all for ourselves and they wouldn't
.

18 let us in.

19 Now, all I am saying the Federal Energy Regulatory

20 Commission, it seems to me, has authority to correct against
;

21 wha tever practical harm there may be. I don't think they

22 can demonstrate in a relief hearing that they need

23 pro tection . .

() 24 I am simply saying that if you grant the summary

25 disposition that we are seeking that two things. One is I

'
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1 represent to you that we would agree to a limitatien on

2 relief in terms of megawatts. I don't think we a re required

{'m
3 to, but I represent to you that we would, and quita candidlyt

%)'

4 we are being very practical.

5 The second thing is I don't think they can show

6 the justification because when you are all through the

7 amount of megawatts is very sT.all.

8 Can I have Kr. Guttman comment now?

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

O,Q 24

25

:
i
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() 1 CHAIRMAN BLOCH: Sure, just one comment. If'it

2 should happen that Florida Power and Light disagrees with

{} 3 your assessment, if FERC can correct whatever any qualities

4 might arise f rom our deciding that you could get either

5 nuclear power or firm wholesale power, we may need some

6 more specific discussion on how they would do that or the

'{ 7 legal authority as to doing it.

8 MR. JABLON: What you would do, your license

9 conditions are binding, and what I am saying is if, for

10 example , you said yes, the cities are entitled to baseload

11 power, but we will limit to 200 megawatts or some amount of

12 megawatts, we are lef t and they are left with whatever

13 richts t aey have at the FERC, but they are bound by the 200

0 14 megawa tts.

15 In the present wholesale power provisions you have

16 something else, which is it's being se rved parsuant to a

17 FERC tarif f, so that if FERC decides tha t there should be a

18 five-year term , there is; if FERC decides there shouldn't

19 b e , there isn't.

20 ,You don't address the question of a ters.

21 (Pause.)

22 MR. GUTTMAN: I will be brief because the panel

23 h a s , I think, anticipated most of what 'I have to say. And

( 24 if it's an admission against interest, my perception of what

25 I was going to say was only crystallized by Mr. Duggan's
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() 1 questioning, which I think really focuses on why there is a

2 nexus and what the situation is that is inconsistent.

3 Mr. Bouknigh t comes and says what the cities are

| 4 about are people who weren't able to compete and discovered
l

5 an oil crisis, and are now saying they want something they

6 should have asked for before.

7 I think the better perception is that here is a

8 company that there can't be any doubt didn' t want to give

9 anything to the cities before; now has discovered that

10 costs, capital costs, construction costs and f uel costs have

11 risen dramatically and says, "Aha, here is something which

12 we can claim would hurt us unfairly."

13 The fact of the ma tte r, if you look at the thread

\- 14 of the company's conduct -- Mr. Bouknight srggests in his

15 opening remarks that they are now alleviating situations

16 inconsistent throughcut the state by dealing with entities

17 outside of retail service territory.

18 That type of dealing that he re f e rred to is either

19 economy , which is short-term primarily, an hour, two hours,

20 or Mr. Bouknight suggests maybe a weekend, not firm; that

21 i s , you can't rely on it.

22 CHAIRMAN ELOCH. He suggested that it could be

23 however much you wanted on an economy exchange, but it was

() 24 never firm. You a re sa ying' in practice that it never gets
b

25 more than a couple of days at a time.

O
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() 1 MR. GUTTMAN: That's rignt. Let me say I was the

2 active lawyer in the case that resulted in Cpinion 57, and I

{} 3 was quite surprised to hear Mr. Bouknight said that at that

4 time they said the cities could have as much power as they

5 wanted, only incremental costs.

6 In fact at that time they were saying they didn't

! 7 have any power to sell, although footnote, they said, "We

8 can sell you f or the period 1977-81 up to 200 megawatts on

9 an incremental cost, an oil cost base."

10 So the only so-called firm power the company's

11 going to sell if they have it is the incremental high-cost

12 pow er . The constant thread of the company's behavior in my

13 mind over the last two or three or four or five decades is

()'

14 not even so much the inside-outside distinction, but they

15 just don't want to sell firm, average cost power, regardless

16 o f the time.
,

17 If you look at the history of the company's sales

18 to any municipal systems in Florida, they now say they were

19 selling wholesale to the inside cities in the 1960's, and

20 they cite FCP filing showing sporadic sales, sometimes

I 21 con tinuing for maybe a couple of months to Homestead and and

22 New Severna Beach.
'

23 Those sales, as the witnesses- tha t r. Pouknight

O
(~/ 24 alludes to is dead, which does him a dissarvice, because

25 some of them are very spry and in fact testified very
,

-
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() 1 recently -- those sales they are very quick to say were

2 emergency seles. They were sales on a sh:rt-term basis,

3 markedly ex pressly not firm, and in addition, they were not

4 priced at the same price, the average price that the company

5 was selling to the EEA Co-ops that it sold to.

6 What happened was 1972, the Supreme Court declared

7 the company juristicial. It had a file, a wholesale tariff,

8 which of course it had included an average cost. Then what

9 really the opinion 57 filing was about was not as Mr.

10 Bouknight called it, an attempt to stop getting new

11 customers.

12 Sure, it was that, but they were trying to cut off

they tried to cut off Homestead, which was13 existing --

'
14 getting average cost service, and they wanted to switch it,

15 exclude it from an average cost rate and put it on what they
;

16 call the interchange ra te, which is when available,

17 incremen tal cost, and degree of firmness, whatever it is,

18 inf erior to the firmness provided to retail customers.

19 CHAIRMAN BLOCH: Mr. Naomi, with respect to

20 Homestead, I know what you said is in the opinion --

21 MR. GUTTMAN: Right.

22 CHAIRMAN ELOCH: At least I believe it is in the

| 23 opinion. .

() 24 MR. GUTTMAN 4 Right.

25 CHAIRMAN BLOCH: Have you in your earlier

O
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{) 1 statenent just now gone beyond the opinion to the certain

2 f acts that are part of the record, but which were nota

3 available f or collateral estoppel purposes?{,

4 MR. GUTTMAN 4 Well, I 'm no t sure what particular
j

5 f acts you --

6 CHAIRMAN ELOCH4 Well, you cited a whole bunch of

7 f acts, and unf ortunately, this is a summary judqnent.'

i 8 MR. GUTTMAN: I'm sorry. The nature of the
;

'
9 earlier sales, I --

10 CHAIRMAN PLOCH: You said they were only spotty
,

11 sales?

12 MR. GOTTMANs That is in the Form 1 filings. That
r

13 is listed. The co=pany --

14 CHAIRMAN BLOCH, That is not finding of the -
'

.

15 MR. GUTTHANs I understand that. I'm just putting

16 a gloss on what it is that --

17 CHAIRMAN ELOCHs Okay, but my problen is that in,

18 order to decide this motion, I have to do it as a summary

19 judgment motion.
'l

} 20 NR. GUTTMAN: I understand tha t .

|
21 CHAIRMAN BLCCHs And I really want to know what I

|

22 can rely on .

23 MR. GUTIMANs Right, and what'.you can rely on is

() 24 that the company in the filing that resulted in opinion 57

25 was not simply saying, "We don't want additional sales," but

O
:
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() 1 literally flied at the same time an abandonment of service

2 under the who: ssale tariff to Homestead.
3 That was part and parcel. It was an included

;

4 docket. It was consolida ted with the Opinion 57 docket.

5 Let me just then -- the point that Mr. Jablon
i
<

6 made, I think, is the parallel point. At the same time

7 literally that they were trying to abandca service, they

8 were saying, "We will buy the Vero Beach system, "and

9 testif ying as we state the quotation that is on page 87 of

10 our May 27, 1981 filing.

11 This is in 1977 before the Federal Power

12 Com nission. At the same time they are saying, "We cannot t

1

' 13 serve new customers, they say in the case of Vero Beach,

14 which had not previously been served as a wh61esale

15 customer, "When we put on additional generation in the

16 f ut ure, it will be coal or nuclear. Given the present

17 situation in the country, to the extent we displaced oil out

!
18 of our generation mix sooner than otherwise, I telieve it is!

19 consistent. "

20 This is the testimony of the treasurer of the

j 21 com pany. "It is consistent with the interest of the company

22 tha t the coal generation may well be cheaper than the

23 present generation." ',

() 24 In other words --

25 CHAIR 5AN ELOCH: I understand that, but since

'
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(} 1 that's just testiz )ny, I take it th a t we would have to prove

2 tha t in an argument, right? We can't rely on that because

3 they migh* want to argue that there are other reasons to

4 place it in context, and that. there are other facts that*

E

5 rebut it.

6 MR. GUTTMANa- I don't know. That's conceivable,

7 and if there are I would like to hear them because we have
8 used this testimony and we used it in that case, and at the4

1 9 time this is an admisrion by the company which was relied

10 o n . This is their admission. It is not our testimony. It

i

11 is the company's testimony.

12 CHAIRMAN BLOCH: I understand that.

: 13 MR. GUTTMANs Yes.

14 CHAIRMAN BLCCH: It is fairly strong, but it seems

15 to me it still may not be the basis for a summary judgment.

16 MR. GUTTMANs That's right, and I understand, Your

17 Honor -- I have no doubt that they can come here now and

18 say, "We've got new experts and new evidence and so forth."

19 I d o n ' t doubt that, but in terms of a record which we have

20 labored long and hard to produce, in a similar circumstance

21 they said the contrary f our yea rs ago.

22 So again, just to summarize, I think that what

4 23 we' re seeing here is customers, potenti'al customers who 15

() 24 years ago were denied access at what the company now says is

25 low imbedded costs, and now the company is saying, "Oh, now

'
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}} 1 that you ask, we will give you access at the higher cost of

2 the future."

- 3 They didn't give access at the average cost 15

4 year ago, e.nd that's the exact nexus, the relationship which'

5 should be a basis f or granting that relief her?, rather than

6 putting it off 20 years f rom now.

7 CHAIRMAN BLOCH: When you say denied access --

8 MR. GUTTMAN: Yes.

9 CHAIPMAN BLOCH: I'm talking about specific

10 req uests tha t we already have to the collateral estoppel

11 matter, are you? You are talking about a course of practice

12 over that period of time which resulted in cities not

13 applying ?

14 MR. GUTTMAN: I'm saying that'there was a policy

15 as a collateral estoppel member that the company had a

16 policy of ref usir.g wholesale sales to municipalities by<

17 w hi ch --

18 CHAIRMAN BLOCH: And therefore that practice

19 should result in our considering that there would have been

' 20 applications during that period-of time, and that there were

21 sort of an implied series of ref usals.

22 MR. GUTTMAN: And there were applications. The

23 Opinion 57 case itself -- excuse me -- 7819 came about as a

() 24 pra tical mat ter because Fort Pierce applied for wholesale

25 service, and the company said, "We'are reluctant to serve,"

O
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() 1 and that bit the bulle t and f ollowed the ta ri f f ..

2 So there is no question there were applications

~}~
3 that the company sere to ultimately serves they didn't deny,

4 but wete serving only under compulsion, and in the early

5 yea rs I think --

6 Opinion 517 they initiated as a result of a

7 Cleviston effort to get service, and in the record, as

8 sta ted by the administrative law judge and adopted by the

9 Commission in 37 FPC 544, there is a full blown analysis of

10 the instances in which FPEL had told Clewiston, "We aren't

11 going to provide wholesale service."

12 So I think there is sufficjant for collateral

13 estoppel .

O 14 Thank you.
4

15 CHAIRMAN BLOCH4 Mr. Po uk nigh t , you should have an

16 opportunity to respond at this point, because I think we

17 have about 10 ninutes extra for Florida cities a t this point.

18 I ' m n o t sure exactly what portion of the argument you intend

19 to respond to at this time. It is possible you could

20 reserve the response to the portions of the agenda which

21 will discuss these things.

22 ME. SOUKNIGHT I will, and I will be brief.

23 First, I would like to put what I'm trying to say in

() 24 perspctive. I am not talking about relief. I at talking

25 about whether Florida Power and Light Company has done

O
i
|
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f) 1 anything wrong.'

V
2 The company's position is tha t it has not. The

r- 3 settlement which it entered into with the Department of

()),

4 Justice and the NRC Staff does not constitute an rdmission

5 of any sort.

S What I am talking about very simply is thisa Is

; 7 it wrong today to refuse to extend wholesale power sales

8 under circumstances where if you do so, it will cost you

J

9 money?

10 That's he Section 2 question here, in contrast to

11 the Section 1 question. The Section 1 question, if there is

12 a question, is whether Florida Power and Light now declinen

13 to sell to certain people because it is engaged in a

()u

v 14 conspiracy with Florida Power Corporation.

15 We contend that we are not. We don 't --

16 JUDGE DUGGAN: Can I ask? Wouldn't it also be

17 correct to phrase it, does Florida Power and Licht now reap

18 th e bene fi t of its past conspiracy?

19 MR. BOUKNIGHT: No, Judge Duggan, I don't think it'

20 would . I don't see that there is any benefit being reaped

21 or not reaped here.

22 JUDGE DUGGAN: Isn't there certain benefit with
i

23 Florida Power not coming into your territory?

() 24 XR. PODANIGHT: No, sir.

25 JUDGE DUGGAN: Isn't there certain benefit to

O
|

|

|
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() 1 Florida Power with you not going into their territory?

i

2 MR. EOUKFIGHT: I would think tha t the wa y the

i

3 situation stands today --

! 4 CHAISMAN BLOCH Wait a minute. You just said

5 there is no advantage to eitiier company for not dealing in

6 the other's territory?

7 MR. SOUKNIGHf Well, let me put it this way. I'm

8 trying to make a complete s ta tement. As f ar as retail
.

9 service is concerned , it is important to know what you have

to got to serve and im por tan t to know tha t once you install a
'

11 line that is going to be used, and that once you install a

f 12 plan t to meet that service, your retail service area is not
1
'

13 going to change jurisdictly.

i 14 The Florida Public Service Commission recognizing

15 those principles and being concerned with duplication of

'a certice regulates retail territory in the State of Flcrida.

17 Tha t regulation T think is beneficial for both utilities and

18 for the customers, but not beneficial in the sense that it

19 protects you f rom competition in a conventional sense.

20 JUDGE DUGGANs And it cannot protect you against

21 violation of the Federal Antitrust laws under Canter v.

22 Detroit.

23 MR. BOUKNIGHT: Well, it certainly cannot. If we

() 24 a re talking about a wholesale territorial allocation, we are

25 not contending to you that it is all right or legal to'

,
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g( ) 1' engage in a wholesale territorial allocation. We are

2 contending to you that we are not doing it, and their

3 argument to the contrary, if you take it for all it is-

4 worth , is that in 1966 there was such an arrangement.' But

5 now we are standing in --

6 JUDGE DUGGAN And again, according to your answer

7 to my question in the spring, what was achieved in '66 is

8 still present today?
i

| 9 MR . BOUKNIGHT: Well, Judge Duggan, I cannot

to answer -- I cannot agree with that. I don't think I told
i

11 you that. What I told you is that Florida Power and Light

12 today has a wholesale tariff which makes wholesale service

13 available to people adjacent to its service area.
-.

14 That's always been Florida Power and Light

15 Company's position on wholu sale power.

I 16 JUDGE DUGGAN: I guess I have a difficulty. -When

17 I see a division of territory in '66, when I see one in '81;

18it walks like a duck, talks like a d uck, I tend to call it a

19 duck .

20 MR. SOUKNIGHTs Well, if you've get a situation

21 where the situation that exists in 1921 is precisely like

22 the situation that exists with every other utility in the

!
'

23 United Sta tes that is selling po>er at wholesale, I don't

() 24 know why you would presume that-the situation with respect

.

25 to this company must result from something that happened 15
i
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(} 1 years ago.

2 JUDGE DUGGAN: Has every other utility in the

3 United Sta tes refused to service there municipalities, or

4 was it just a few aree.s for which these amendments to the

5 Atomic Energy Act were. passed?

6 MR. SOUKNIGHTs Judge Duggan, to my knowledge, no

7 municipality cutside of Flo rid a Fower and Light Company's
4

8 service territory in Florida ever ask it for any wholesale

9 power prior to this litigation beginning. I don 't know tha t'

10 such requests are any more common anyplace else in the
4

11 country.

12 But the situation ac it stands right now, if you

13 began with the presumption that what's going on today must

14 be because there was a conspiracy, we put in evidence

15 tellino you why we are doing what we are doing today.

; 16 JUDGE DUGGAN I'm not saying that is because.
;

i 17 I ' m just saying that's a very natural result, the fruit of

18 the poisoned tree.
!

19 CHAIRMAN BLOCH: But you are saying something

20 else , too -- aren't you saying that really whether or not

21 you have an agreemen t with Florida Power, there is some

22 other relevance because the economics of running Florida

I 23 Power and Ligh t are such that you could'.not afford to deal

() 24 with anyone in Florida Power's area anyway.

25 R. EOUKNIGHT: We would lose money by dealing
4

C:).

<

a

8
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() 1 with people in Florida Power's area. That is correct.
^

2 CHAIRMAN BLOCHs And therefore, whether there is a

3 agreemant, you would act exactly the same way. You were

4 acting the same way at the time that the Gainesville

5 decision came down. You must continue to act that way.

6 HR. BOUKNIGHT: Well, a rational utility would in

7 this day and time act that way.

8 CHAIBMAN BLOCH: And it is also okay to act that

9 way. In fact what you were doing you are contending now wa s

10 merely agreeing to what you had to.do.

i
' 11 MP. BOUKNIGHT: No, I'm not saying that. I think

12 if you take it back into the middle 1960's, what I would say

13 is tha t first, there wa s not any issue floating about about

14 the sale of wholesale power. That is not what the Fifth

13 Circuit held . The Fif th Ci rcui t -- the whole argunent

16 before the Fif th Circuit was a que= tion of interconnection,

17 not wholesale power sale.

18 That is what Gainesville is about.

19 JUDGE DUGGAN: To the contrary. Wasn't the Fifth
,

20 Circuit going very much along the lines of some of the

21 cities who were in Florida Power's territory who would come

22 to you and say, "Will you supply us if we go local at the

23 retail level?" and then you would say, "No, we don't even

() 24 wan t to talk to you." And you would send a blind copy of
2

^ 25 the letter to Florida Power, which was a conspiracy.

3

ALDERSoN REPORTING COMPANY,INC,

400 VIRGiNI A AVE., S.W WASHINGTON, D.C. 20024 (202) 554-2345

_ - , _ , . _ , . - - . . - - , .- -- - . . - .



. __ _. _ _ ._

1094
i

(} 1 MR. EDUKNIGHT: Judge Duggan, there were five or

2 six letters over a period of 12 years, in tha t case. of two
:

!

3 cities, which were not municipal electric systems in Florida

| 4 Power Corporation's service territory; asked FFL if it

5 wanted to nell them wholesale power, and FPL said it

6 didn ' t. That is correct.

7 JUDGE DUGGANs And you mentioned two cities as if

8 it were de minimis. How many cities were present in

!

9 Autokale? Three, four?

10 MB. EOUKNIGHT I recall there were more, but the

11 point I am making to you, though -- I don't question that

12 Florida Power and Light Company at that time didn't have any

13 desire to go into Florida Power Corporation 's service1

i 14 territory and market wholesale power. What I am saying to

15 you is what the Gainesville case held and what it arose on

16 as a matter of fact was a question of interconnection for

| 17 the City of Gainesville.

18 Now, there are two questions in this case legally,

j 19 and I think we have to frame the issues legally if we are
1

20 going to focus on them. The first is a Section 1 argument.

21 The Section 1 is that Florida Power and Light Com pa n y 's

22 position right now is the result of some conspiracy.

23 Let's put that one aside for the moment.

() 24 The Section 2 arg. ment that is being made by the

25 citics is that it is an act of monopoli:ation for Florida

C^)'
|
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1 Power and Light Conpany not to sell wholesale power to these(;
2 people. The response that we are giving you that is first,

3 tha t's a ma rket if it is a market, in which Florids Powerg~,
%,1

4 and Light Company can't be found to have nonopoly power, and

5second, the business justification for the company's

6 position is overwhelming.

7 Now, if you go back to the Section 1 question,

8 then I really don't know what a company today could do to

9 satisfy the objection that you have raised. If to do

10 something now would cost your customers a ccuple of billion

11 dolla rs, then a ra tional managemen t tha t ir living in 1981

12 t h a t wasn't around in the 1960's can't juctify doing that.

13 JUDGE DUGGAN: How much would it cost a customer
fhkJ 14 in Miami to see an additional ten percent go on line in

15 these other municipals ?

16 MR. BOUKNIGHT: I don't know, but I don't think it

17 ma t ters. I t h ', n k that what matters is that a utility

18 company has a right not to do business on terms that cost

19 i t money, and the idea that that doesn't seem like a lot of

20 money to Mr. Jablon doesn't matter.

21 And when your reason for not doing something is

22 that it would have cost you money, it would have been a net

23 loss to you and your customers, that's an overpowering

( ,) 24 justification in an anti-trust case.

25 JUDGE DUGGANs I'm curious abcut one f undamental

^

/%
Q/
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(} 1 question you just raisedi where you said that a utility has

2 a responsibility not to do business where it nicht cost him

3 money. Isn't it a whole theory of public utility regulation'

f
j 4 to force the utility to service those customers that are,

5 say , remote in the service territory and other places?

6 MR. EDUKNIGHT: That's why you've got to separate

; 7 public utility regulation f rom what we are doing here

: 8 today. This ic an anti-trust case.
i

! 9 Mr. Jablon pretty well told . like it is when he

'
10 said he wants what he can get here, and that will be

1

11 binding, and then we will both stand on wha tever footing the

12 u tility regulatory commission puts us on.

j 13 In an anti-trust case, it is more than an adequate

! 14 j ustification. It's an overwhelming justification of not

15 wanting to do something that it would be a net loss to you

1 16 to do it.

17 In a utfilty case, entirely different issues are

18 involved .

19 JUDGE DUGGAN: We're talking about an anti-trust

20 case with the utility company.

21 MR. EOUKNIGHT4 Yes, sir, yes, sir, and you're

22 talking about --
e

i 23 CHAIRMAN BLOCH4 Can you lose', -- didn ' t you lose

() 24 on this incceased cost argument of '717 '4e r en ' t you forced

25 to serve Homestead even though it would cost you more money?
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() 1 MR . BOUKNIGHT Judge Bloch, we Icst on the

2 question of uhether we could stop selling power to Homestead

3 at average cost, and whether we had to extend our obligation
.

4 to sell at average cost. 'd e lo s t on the legal ground that we.

5 had not carried a justification for showing that a chance in

6 that tariff would be permissible under Section 205 of the

7 Federal Power Act.

8 CHAIRMAN BLOCH: You say you lost on the tariff,

9 but you also lost on the discontinuation?

10 HR. BOUKNIGHT: That's correct. That was the same '

11 question. It was the same question. The notice of

12 discontinuation was simply necessary to implement the tariff.

13 CHAIRMAN BLOCH: But you had arguments before FERC

14 on average cmst of service, didn't you?

15 MR. BOUKNIGHT: Yes, we did.

16 CHAIRMAN BLOCH: And you chose instead to say that

17 as a company with monopoly power, you had to serve, and they

18 didn't listen to your arguments about coct, did they?

19 MR. BOUKNIGHT: I guess the question comes down

20 to, can an anti-trust tribunal deliberately decide that even

21 though a company has shown that it would lose money by doing

22 something, that it is good public policy to take a smali

23 amount of money from each fellow in Miami and give it to

() 24 f ellows who live in Tallahassee and Koseme.

25 I suggest to you that those kinds of issues really

O
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}}
1 do.arise in publir utility cases, arise when you are dealing'

2 with something like lifeline rates. That is what that comes

3 down to.
-

(-)
N/

4 I sugge:t th4t when you are defending an

5 anti-trust case, that it is not necessary and indeed it
]

6 would be inappropria te for an anti-trust tribunal to start
,

7 trying to make those kind of inequitable decisions?

8- CHAIEMAN BLOCH4 Did you appeal the FERC decision?

9 MR. EOUKNIGHT: Judge Bloch, that was -- we

10 appealed and then we dismissed the appeal to that
i

11 proceeding. We did so for s very practical reason. We were
3

12 a t that point in the midst of negotiations with the NRC

13 staf f and the Departtient of Justice in this case, and the

O 14 company decided to acquiesce in the request that the2 serve

3,

15 this group of customers at whol esale .

16 CHAIRMAN BLOCH: Eut you want us to find that the

17 opinion of the FERC was erroneous?

18 MR. BOUKNIGHT: Well, Mr. Dent is going to address

19 t h a t . We want you to find that the opinion of the FERC is

20 irrelevant, but what we are doing here today is talking
;

2 21 about whether Florida Power and Light Company has wrongf ully

22 Lef used to deal with people under the Sherman Act, and
,

: 23 Florida Power and Ligh t Company's justification is for its .

() 24 current position, is that if it took any other position, it

25 would lose a lot of money. Its customers would be --

O
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() 1 CHAIRMAN BLOCH4 The issue isn't strictly whether

2 you have viola ted the Sherman Act. It would have the same

]
3 additional jurisdiction that FERC has for purposes of the

4 anti-trust laws. That goes beyond the strict violation of

5 the Shernan Act..
i

i 6 MR. BOUKNIGHT: I don't believe you can ever get

; 7 the purposes of- the anti-trust laws to the point where an

8 anti-trust tribunal should be deciding whether it is be:ter

f 9 f or somebody in Miami to pay a little more and somebody

,

10 someplace else to pay less as a ma tter of socisi equity.
1
J 11 That's the kind of thing that falls within the

| 12 Federal Power Act, falls within the Florida Public Service

13 Commission Act, and doesn't really fall on the policies of
!

-

14 the anti-trust laws.

i'
15 CHAIRMAN BLOCH: But we would be determining

16 whether or not market principles of competition ought to te
j|

17 applied to this kind of tra nsac tion , and then being

18 indifferent as to who pays more or less.

| 19 MR. BOUKNIGHT: That's right. That's what I think
i

! 20 this tribunal will be doing. But in so doing, a market

21 principle, i t will cost you money to do it, is strong

22 evidence. That's the one point that I am making.

23 If you are looking at this thing in an anti-trust

() 24 con text, the justification that your applicant is giving you

25'as to why he won't go beyonc this in selling wholesale

O
/

~$
!
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1 ~ power, is that he believes it vill cost his shareholders and

2 ratepayers money, and he's got sound evidence for believing-

3 tha t.

4 CHAIRMAN BLOCH: Let me ask you this. .As a

5 general ratter of' economic 1L ,ory, isn't it true that a

6 monopolist always wants to restrict supply? I mean, aren't

7 you actually saying that the reason you got to restrict

8 supply is that you are in the position of every monopolist?

9 MR. BOUKFIGHT: No. I don't think so. I don 't

10 see that at all. I see that no rc re than the idea --

11 CHAIRMAN BLOCH: A monopolist constructs a table-

12 of the units he- can produce for the total property, and he

13 decides now many units he's got to produce to maximize his

14 profits.
-

15 In a competitive situa ti7n you can' t do that. You

16 can ' t do it because that would be --

17 MR. BOUKNIGHT: When somebody comes to see someone

18 who is not a monopolist who is runnir.g a hot dog stand and

J

to wants to buy a hot dog for less than it costs to buy or

20 produce that hot dog, then a rational fellow is not going tO

21 sell him the hot dog at that kind of price.

22 CHAIRMAN BLOCH: But that 's not q uite wha t happens

23 because you can always adjust your rate;bt.se. You can

.

24 always say it's not a fair rate of return overall. Y o .1 are

' 25 not going to lose money.

L -
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t''i - 1 ME. EDUKNIC!!Ta Well, let's talk about whether we
V

2 are going to lose coney. We've got two problems. Mr.

3 Jablon pinpointed one of them..(-
V

4 Mr. Jablon says that he's perfectly willing to lay

5 it on our other customers, but that we will be made whole

6 because ve will get a full rate of return. Well, we won't

7 be made whole by any means because we have to finance that

8 n ew ca pP city .

9 Florida Power and Light Company's common stock has

tu been selling below book value now for eight years. If it

11 has to finance this kind of capacity, then while that
"

12 capacity is being built, then_the value of those

13 investments , those investors' shares is going to be diluted.

) 14 QUIP is not allowed in the rate base before the

15 FERC. Only a portion is allowed in the rate base by the

16 Florida Service Commission. During that time there is going

! 17 to be a cash squeeze.

18 So Florida Power and Light shareholders are going

19 to get hurt. Mr. Jablon says the company has deferred power

20 pla n t s . Where it can, it certainly is making every effort

21 i t can to reduce the rate of growth it is facing, but it

22 hurts bcth the shareholders and the ratepayers.

| 23 In an anti-trust case it seems to me that that

() 24 ought to be a very strong focus, in constrast to whether

1
; 25 some re-allocation of resources here meets sote other

()
i

[
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'O 1 objective.
ud

2 CHAIRMAN BLCCH: What year did this problem

3 occur? It seems to me you are saying you have excess
Os >

4 capacity right now.

5 MR. BOOKNIGHT: No, sir.

6 CHAIRMAN BLOCH: On the figures you gave.

7 !!R. BOUKNIGHT: No, sir. That's in the area of

8 the 15 to --

9 CHAIRMAN BLOCHs I thought you said you have

10 12,000 megawatts power -->

11 MR. BOUKNIGHTs Capacity.

capacity, and 10500 was peak? i12 CHAIRMAN BLOCH: --

|

13 MR. BOUKNIGHT4 Yes, sir. |

14 CHAIRMAN BLOCH: I'm sorry.

15 MR. BOUKNIGHT: That's a reserve margin.
I

16 CHAIRMAN BLOCH4 Reserve requirement.

17 MR. BOUKNIGHT: I t's a reasonable reserve margin.

18 In giving you the chronology of when this problem occurred,

19 let me lay before you the relationship of this problem to

20 the Vero Beach proceeding, which I think Mr. Jablon was

21 attempting to make a point of a few minutes ago.

22 In 1975 the company did cake a proposal to the

23 City of Vero Beach to acquire its systelp. The background of

24 tha t was an eyes open, knowledgeable request by the City of

25 Vero Beach that it be done and a group of cityc
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() 1 commissioners who were primarily retired corporate
.

who2 executives f rom elsewhere in the cocntry who made n --

'S 3 were tough businessmen to deal with, and who knew that's
.)

4 wha t they wanted to do.

5 At that time the Vero Eeach system had general in

6 capacity very much in excess of its load. The Vero Beach

7 system also had contracts to buy natural gas. When natural

8 gas is available, they are very economical generating

9 units. It's been available in the last few years.

10 However, 1975, when the company talked with Vero

11 Beach , I think the company's prepared to admit that it

12 h a d n ' t realized what happened in the world either as of

13 1975. It at that time was trying to build plants at South
,

14 Dad e . It was thinking about additional nuclear plants.s

15 I don't think it had made the transformation f rom

16 a philosophy that was more typical in previous years tc a

? 17 philosophy tha t anything we can do to slow down our growth

18 rate is a good idea.

19 The company then entered into a contract with Vero

20 Beach either in late 1975 or early 1976. In late summer

21 1976 the voters of Vero Beach epproved that. .

I

22 As we went through the summer of 1976, Mr. Jablon

',23 is raising --

f() 24 CHAIRMEN BLOCH: When you're talking you have

25 broader scope tr7n loss the cities, because you are talking |

O
k.'l

-

|

,
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(~% 1 about what.you prepared to show, I take it.
O

2 MR. EOUKNIGHT: Yes, sir.

3 CHAIRMAN BLOCH: And you don't have to rely on-

4. estoppel.- But are yoc saying to me tha t in acquiring Vero

5 Beach, that their costs of generating power for Vero Beach

6 were lower than your average costs, that you were able to

7 purchase ~ their plant for a low amount of money no that you

8 made an immediate profit on your average costs?
,

9 MR. BOUKNIGHT: No, I' don't want to say that,

10 Judge Bloch . What I would say is that the Vero Beach plant, -

11 when it gets naturni gas, is to the best of my knowledge a

12 lower cost source of electricity than FPL's average cost.

13 When it doesn't get gas, it is not.

14 CHAIRMAN BLOCH: If their average costs are above

15 yours, then you did increase the' average cost of the system

16 by buying their plant, didn't you?

17 MR. EOUKNIGHT: If their average cost had been
,

| 18 higher than ours -- there a e some other f actors that have

19 to be th rown in. For example, the Vero Beach distribution

20 system was surrounded by FPL's distri'cution f acilities and

21 could be integrated at what FPL's people thought would te an

22 overall saving.

23 There were economies of scale' involved in

I () 24 integrating the distribution f acilities. Aa far as the

25 generating facilfties are concerned, I don't contend tha t
i

!

I
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- t''T 1 FPL did that with the idea in mind that it would be
U

2 obtaining chea per generating capacity than tha t which it

~% ~ 3 already had.
-

4 I think that's the way things have worked out in

5 retrospect, but the real --!

~6 CHAIR AN BLOCH4 The overall package meant that

7 you could take on Vero Beach without increasing overall

8 average --

9 MR. BOUKNIGHT: 1.'at's right. That's what the

10 company thought. The company may have been wrong in thinking

11 t hat. The company may not have realized what coal capacity

12 would cost in 1980 and 1981 when it did that.

13 CHAIEEAN BLOCH: Are you saying that internal

14 studies within the company prior to the acquisition
f

15 demonstrated to the sa tisf action of the company that average'

16 costs would not go up by acquiring Vero Eeach?
!

17 MR. BOUKNIGHT: Judge Bloch, I don't know that I

18 can show you an internal study that is on a piece of paper.

19 I know that the company's officials who were involved in

20 considering that will tell you that's what they honsstly

21 thought.

22 CHAIEMAN BLOCH: You mean they thought it without
1

23 doing a study of it? ',

24 MR. BOUK NICH T: They did some studies. I don't

25 know tha t those studies went so far as to estimate wnat
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(] 1 power plants would cost a few years down the road. Again,

-2 consider that the capacity of the Vero Seach system was then

3 substantially, grea ter than its load.

4 I don't think that kind of detailed analysis was

5 done. I don't think anybody at FPL in 1975, with maybe a j
i

6 f ew exceptions, at the first of 1975 would have told you

7 that they believe this industry had turned into an economic

8 situation where f uture cost would always be higher than past

9 cost.

10 There were people who saw that trend coming. I

11 don ' t believe that the company as a whole would tell you

12 t h a t it viewed the world that way at that time.

13 CHAIRMAN B10CH: So I take it that if the rates
i}
s/ 14 came down grea tly right now, that still might not be true?

15 MR. BOUKNIGHT: No, it's not the prime rate. It's

16 got something to do with the prime rate, but not nuch to do

17 with the prime rate.

18 CHAIBMAN ELOCH: Material cost of construction?

19 MR. EOUKNIGHT: It's material costs, construction

20 costs and I don't know how to phrase regulatory costs. But

21 the pollution control costs really add to coal plants, and

22 the nuclear area has seen a great deal of escalation, and'

23 par tic' '.a rly in light of the Three Mile'. Island incident and

O 24 t h e --

25 CHAIRMAN BLOCH: Are pollution ecsts going to

r

kJ
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.( ) 1 continue-to rise under the --

2 MR. BOUKNIGHT: I hope not, but now we are at a

3 point where cost of new plant is a heck of a lot higher than-

4 cost of existing plant.

5 But going back.to my chronology, as we went

6 through 1976, the company first slowed down its pa ttern of

7 expenditures on the South Dade plant, and in early 1977 the

8 day af ter receiving a decision from the Florida Public

9 Service Commissioner rejecting almost all of an interim rate

10 increase request, cancelled the South Dade plant.

11 Now, Mr. Guttman got the opportunity to ask FP.','s

12 chief executive officer why he did it, and he told him. He

13 perecived in 1975 and early 1977 a political climate which

14 would make the regulatory situation intolerable for

15 licensing and building a new nuclear power plant.

16 That's justification that in retrospect has a

17 great deal of merit. Then as we went into the year 1977,

18 FPL f rankly was concerned about its Vero Beach commitment in

19 ligh t of the financing constraints that were now thrown on

20 i t , and in light of its perception by 1977 of how the world

21 had changed .

; 22 FPL told Vero Beach that it was resitant to go

23 very much further. People of Vero Beach said, "You've

r's(_j 24 entered into a contract with us. We went to the voters and

25 had a vote on this; don't tell us now you want to walk away
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[v] 1'from it."

2 We stayed in this affair until the proceedings of

q 3 the FERC gsve us the impression they would be going for
b

4 years more, and finally the two parties mutually agreed not

5 to do it .

6 That was in ea rly 1978 when that was done.

7 CHAIRMAN ELCCH: So you did not acquire the Vero

8 Beach ?

9 "R. BOUKNIGHT: Ne did not acquire -- Florida.

10 Power and Light Company, and Mr. Barnes pointed out to me

11 earlier there is a typographical error in one ci our

12 appendices.
|

13 Florida Power and Light has not acquired a
OV 14 ;aunicipal electric system since World War II, to my

15 kno wledge. But as the Vero Beach thing wore on, perceptions )
1

16 changed in the company 's mind.

17 In 1977, the conpany began to focus on what the

18 real cost of its proposed marketing plan was going to be,

19 and it was appalled. At that time I think for the first "

20 time it really faced the idea that costs were going to be a

21 lot higher than they had been in the past.
;

E 22 That led to the filing with the FERC, and the

23 filing with the FERC boiled down to its'. essence was the

( 24 question it was putting to the FERC, "It's going to cost us

2, more if you make us do trts. As a . blic u tilit y , do we

(
%_J

4
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f-) 1 have to do it?" .

2 They said we did, and that's what the company is

3 now doing, and that's part of these license conditions.

4 Several other points that I would like to make in

5 response to wha t M r. Jablon said. First, St. Lucie unit

6 number two is not at incremental cost today. It's at

7 incremental cost for a plant that you started in 1973 or
i

8 1974, and tha t 's dif fe rent from starting one today.

9 It 's going to be expenrive, but it's going to be a

10 bargain in comparison with what people are talking about for'

11 plants that are now in the planning stages.

12 Let's see.

13 (Pause.)

14 The question of drawing the line on wholesale

15 sales is an immensely troubling one. The suggections which
s

16 some of the questions from the Board contain are -- in a

17 competitive economy , somebody wouldn't draw a line.

18 On the other hand, in this situation with the

19 economics that prevail and with the regulatory situation

20 th a t prevails, clearly a line has to be drawn. If a line is

|
21 not drawn, then Florida Power and Light will find itself

1

22 receiving requests from municipals in Georgia; perhaps even

i
; 23 in the Georgia Po.er Company; f rom Flor'ida Pcwer Corporation

() 24 itself; from people in other states.

25 So some line has got to be drawn somewhere, and

i
%d v
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1 the question --

2 CHAIPMAN BLOCH: FERC can draw that line, can't

3 it, regardless of whether you are able to rely on the

4 geographical line. The FERC could draw the line when you

5 were to make a showing; it would be unfair to ask that of

6 additional customers, wouldn't it?

7 MR. SOUKNIGHT: Well, absent an unfavorable

8 decision from an anti-trust court of this Eoard, yes, sir,

9 and it has. That's what the problem is here.

10 CHAIRMAN BLOCH: Suppose we were to say that you

11 were to add these cities providing that the FERC does not

12 find that it's unduly burdensome for Florida Power and Light

13 to add the cities tc their --

0 14 MR. BOUKNIGHT: Well, unduly burd ensome in what

15 respects? If --

16 CHAIRMAN ELOCH: What kind of standard would they

17 apply on the addition of a new city within your jurisdiction?

18 MR. EOUKNIGHT. I'm not certain. I think that

well, right now we are19 they might well apply a standard --

20 ~ required to serve those people within our service

21 territory. I don't belie"e that they would even entertain a

22 suggestion that w2 not provide service to someone unless we

23 could show some very substantial and immediate harm from it.

O 14 Another thine 1 shou 1e ede eheet Ovinion numse= sv

25 tha t got left out of r. Jablon's and Mr. Guttman's

O
<
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() 1 recitation' -- the company a t tha t time, they suggested the

2 company had excess capacity at that time.

3 Well, the facts were that the company, if all its{},

4 capacity were operating, did have plenty of capacity to meet

5 its load at that time. It had just been discovered that the
,

6 tubes in the Turkey Point steam generators were cracking.

7 There was a question as to whether the NEC was

8 going to require both of those units to be shut down very

9 quickly. If that had happened, the company would have been

10 in a terrible pinch.

11 That's part of the testicony that was put in in

12 Opinion 57. Mr. Guttman sa ys tha t I missta te what the
.

13 company was prepared to do as far as selling power to other
O
\- 14 people . There's a tremendous difference between what you

15 are prepared to do in the next two or three years with

16 f acilities that you got and what you are prepared to do if

17 someone will give you adequate notice to build new

18 f acilities and pay the incremental costs.

19 It is undeniably true that in the short run,

20 there's a limit on how much power Florida Power and Light

21 Company can sell people, and there was at the time of

i

| 22 Opinion number 57 as well.

'

23 JUDGE DUGGAN : Would that limit be exceeded by

() 24 the 80 mecavatts the city said they're talking about?

23 MR. BOUKNIGHT: Judge Duggan, their 80 megawatts

tV)
I
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m
'1 con cern - St . Lucie number two. Their 200 mega wa tts seen toQ.
2 describe a request for baseload power, in con trast to a

3 request for wholesale power.

4 When you asked M r. Jablon who these cities a re,

5 they listed for you sone folks in FPL service area. He told
i

6 you there were six or seven outside of FPL service area. He

7 paused and then said, "Plus those who are particitiating

8 through FMUA."

9 That's the 3,000 negawatts of load out there in

Florida. Now, where are you going to draw that line? Can,

11 this --

12 JUDGE DUGGAN: Do you think the line would be any'

13 more dif ferent than the wild J-shaped line that presently'

O~' 14 separa tes you f rom Florida Power?

15 MR. BOUKNIGHT: That wild J-shaped line happens to
,

16 be an area though where the company has got a public utility

17 responsibility to provide service.*

i
'

18 JUDGE DUGGAN.: Where it sought out to give service

19 t o begin with, and then get the utility commissions to

: 20 recognize it.

21 MR. BOUKNIGHT. Well, that's not entirely correct

22 as a catter of f act. As a matter of fact, there were

23 efforts sone years ago that Florida Pow'er and Light disposed

24 of a section of its retail service area that appeared to be

25 illogical and sold it to the Florida Power Corporation.
l

O
|
|
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() 1 But Judge Duggan, the point that I'm trying to

2 make -- and let me see if-I can make it as articulately as

/~ 3 possible. Once you -- the first question is, as a public
D)

4 utility, who have you got an obligation to serve? Once you
,

5 get outside of that question and you face the question under

6 the antitrust laws, who have you got an obligation to serve,

7 then if you take antitrust principles, principles of a free,

8 competitive economy, th.ere is nowhere that you can find the

9 line to draw.

10 JUDGE DUGGANs In fact, you described that bridge

11 pretty well this morning when you talked about the 1000

12 megawatts, jumping to FPL and so forth. That is about as

13 ' f ar from a free economy as you can get. I suggest what you
OV 14 a re going to end up wi th , as long as there are price

'

15 concerns on Florida Power and Light Company and other

16 utilities as to what they can sell for, what you are going

17 t o end up getting is a gradual evening of costs, which is

18 exactly what the antitrust laws are there to keep from

19 h a p pe nin g.

20 The antitrust laws want th e people to strive to do

21 better. If in striving, if you have an obligation upon you

22 tha t you have to sell power --
'

23 JUDGE DUGGAN: In a competitive economy, doesn't

10
s_/ 24 a f ree compan) ?ill up marginal costs? Isn 't that the aim

25 in a truly competitive model? Everybody sells at marginal

O
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1 MR. BOUKNIGHT: Yes,_ sir. And our problem is that

2 our free competitive model is constrained, and those

3 restraints are what require that if you're going to have to

4 serve --,

5 JUDGE DUGGAN: Is there any industry where a free

6 competitive model isn't constrained?

7 MR. 90 UK '11GF.T : I don'.t know.

8 JUDGE DUGGAF I can't think of one myself.

9 MR. BOUKNIGHT: I don 't know of one where

10 antitrust principles ' apply where it is constrained more.than

11 it is here. And if you have an obligation to sell power for

12 something less tha n as I in dica ted to you in my answer,

13 would be what you wo uld sell in a free competitive economy,

.

14 then that is about as direct an interference' with a free

15 competitive economy as you can find. Now, that is where the

16 problem comes in.

17 There is something of a free competitive economy

18 tha t is beginning to develop in the sales of n ectricity

19 between utf .ities. The municipal systems are participating

20 in it. They 're not in any way excluded from it. But when
d

21 you go to somebody in that economy and say sell me some

22 power, he's not going to sell it to you unless he can make a

23 little bit of money doing it. -
'

) 24 Now, if competition workc, he's not going to make
;

25 a lot of money, but he.is going to want to make some money.
*

L p
^Q)

1
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:

kg 1 JUDGE DUGGAN: And if you make some money over
8

} 2 your average cost, say that you are selling for average plus
i
i- 3 one, then that new municipal coming into your area is'

4 contributing to your overhead and your other incremental
!

5 costs, isn' t it?

6 MR. BOUKNIGHT: He is contributing. He is

~

7 contributing less than the incremental cost that he has

8 imposed upon you, and that has to be torne by two people,

9 the shareholder and the existing custoner.

!
'

10 JUDGE DUGGAN: That he is supporting you or that

11 you have and you now have an incremental cost spread over a

12 greater base?

13 MR. FOUKNIGHT: I think we can demonstrate that

14 adding these customers imposes an incremental cost on us, a

15 hi7her.

16 JUDGE DUGGAN: What you are saying, if you add

17 these customers, you will have to bring in a new nuclear

18 reactor according to your figures here?

19 KR. BOUKNIGHT: No. I didn't say that we wculd

20 have to bring in a new nuclear reactor. That is not what I

21 am equating the $2 billion with. The effects are when you

22 first do it then you're going to have to burn more oil.
- ,

23 Tha t af f ects people immediately . -

24 The second thing that you're going to have to do
|
' 25 is you're going to have to, if the quantity is fairly high --

0d'
t -

|

|

l i
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() 1 JUDGE DUGGAN Those are startup costs in an

2 overall pattern, aren't they?

(') 3 MR. BOUKNIGHT: Yes, sir. That's the fir.st
V

4 element of Cost.

5 -CHAIRMAN BLOCH: Are you suggesting a delay of two

6 years or three years before you have to sell would go

7 partway towards mitigating those problems of average costs?

8 MR.-BOUKNIGHT: No, sir. A delay of eight to ten
,

9 years would mitigate.

10 CHAIRMAN BLOCH: But three would go partway.

1$ MR. BOUKNIGHT4 Three would go partway in the

i 12 sense that the cost imposed on you would be over five years

i 13 instead of eight, but it would not change the basic

O 14 equ a tion . You've got three kinds of costs that you get

4 15 imposed on you. The first is your fuel cost immediately

16 goes up. The second is that you have to do something in an

17 interim way in order to provide additional adequate capacity

18 on your system until you can build your new coal plant or
i

19 your new nuclear plant. And the third is you have to build

20 more of that new capacity.

'

21 JUDGE DUGGAN: In effect, t the St. Lucie think

.22 stage it could have been very easy to go to a 1200 megawatt

23 instead of 800 net, and then you would have had capacity for

24 these. That is second guessing with hindsight, of course.

| 25 MR. BOUKNIGHT: It is. And what Florida Power and ;

!

.I

ALDERSON REPORTING COMPANY,INC,

- 400 VIRGINlA AVE., S.W., WASHINGTON, D.C. 20024 (202) 554-2345

_,, , _ . _ . - - - . . . , _ , _ . _ , , _ . _ . - - - . .



__ _ _ _ _

1118

. 1 Light Company has done through the years wa s try to -select'
t

2 the size of its reactors with the idea of not extrapolating

- 3 too far beyond the technology of things that have already

4 been built and oparating.

5 JUDGE DUGGAN: In that you kind of resemble a

6 petroleum products pipeline in which you are very careful

7 not to build too much capacity, because then some people

8 would come on beard as an interstate carrier.

9 MR. BOUKNIGHT: No, sir, that 's dead wrong.

10 That's never been a consideration of any kind in the Florida

11 Power and Lieht Company's considerations.

12 JUDGE DUGGAN: Considering 5.' h a t you have achieved?

13 MR. BOUKNIGHT: No, sir. That's not what we have

14 achieved in any respect.

15 JUDGE DUGGAN : Then I can't see why you're

16 hesitating in the slightest to put these municipalities on.

17 MR. BOUKNIGHT: Well, to the extent the capacity

18 is there now and to the extent tha t the . municipalities will

19 pay the incremental cost of providing them service, both the

20 short run and the long term incremental costs, the company -

21 is prepa red to co it.

22 JUDGE DUGGAN: The way ycu use this incremental

23 cost is if it were something holy. -

24 MR. BOUKK1GHT: It is not holy. The probler. is

25 right now it is a hole in our pocket if we sell it a t

D
\J
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(). 1 a ve rage cost. That is what this argument is about. It is

2 not about selling versus not selling.

a
3' JUDGE DUGGAN Selling at over an average cost,

)
4 coming back to where we were a few minutes ago, will-give

5 you some money 11: your pocket that you didn 't have before

6 toward meeting your overhead and the other increments.

7 Now, the purely incremental cost which you have

8 been using in itself, you know, in a Bible revelation that

9 is purely a cost that we grant cut of the air, and we assume
i

10 all these diff erent things, and we put them together.

11 Now, it is sometning that is used in the setting

12 of costs bef ore a utility connission, but does that type of

13 thing have any relevance here in an antitrust hearing?

O 14 MR. B3UKNIGHT: Yes, sir, yes, sir. It has every

15 relevance here in an antitrust hearing because it costs you

16 money to sell power to these people. The money that you're

17 getting in your pocket, in one pocket, is not as much as the

18 money you''re having to take out of the othe r poc:.a t and

19 actually pay out. And it is demonstrable when you burn oil

20 a t 7 cents per kilowatt hour to sell power to someone at 5

21 cents per kilowatt hour that you are losing money, and you

22 are losing money every da s.

23 You don't have to take into a'ccount any generation
/~!

(_5 24 planning assump ions. Just in the short run you are losing/

25 money. It is equally demonstrable, although more

)'
\ _)

!
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1 complicated, that in the long run your cost of capacity is

2 going to go up. Your average cost of capacity will go up

3 substantially. And it is also demonstrable that in the
b

4 interim you are going to have to raise mora money on a

5 market that is becoming terribly difficult for a utility

6 like FPL to compete in.

7 JUDGE DUGGAN: Of course, that is all based on the

8 hypothesis, which probably is erroneous, that you take say

9 the added 200 megawatts and put them on top of your peak

10 load where the peak load is the one that runs your

11 incremental cost out and up.

12 MR. B O UKi;iGH T: No, sir. In every hour, almost

13 ever y ho ur -- I won ' t say every hour -- in almost every hour

O 14 Florida Power and Light Company's incremental generation is

15 with oil, and you can demonstrate that to sell 20 megawatts

16 more of power from now until tomorrow means that 20

17 megawatts more of oil generation is going to be fired up,

18 and that oil is going to have to be burned.

19 That flows through in the fuel ad justment clause,

20 and it hits every customer, retail and wholesale, on the FPL

21 system. It is really a problem, short run, intermediate

22 term and long run. And the ways around the problem in the

23 real world and with a market perspectiv'e are things like the

24 economy energy sales that are going on all over Florida now.

25 JUDGE DUGGAN: Like you are buying from Georgia at
s

/

)-
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1 certain times and selling to Georgia at certain times.

2 MR. EOUKNIGHT: We are primarily buying from

(N. 3 Georgia. We're almost never selling to Georgia. We arex)
4 buying from Georgia right now from some new coal-plants that

5 Georgia has built, and Georgia is going to make us pay the

6 cost of those new coal plants, which is a higher cost than

7 the embedded cost on their system, and the cost of.the coal

8 fuel plus a little something to make their ratepayers and

9 shareholders of that company a littler happier than they

10 otherwise would be.

11 And the result is that we are getting something

' tha t is cheaper than we can burn our own system; but it

13 would be nice to get their average cost. If we could do

O 14 tha t, then we'd be in business.

15 JUDGE DUGGAN: So the same argument applies to

16 your getting their average cost as they getting your average

17 cos t .

18 MR. E00 KNIGHT: Yes, sir.

19 JUDGE DUGGAN: Okay.

20 CHAIRMAN BLOCH4 In the course of that discussion i

1

21 something came up which affects the chart I think we asked

22 f o r . It seems to me that if you add 200 negawatts or 1,000

23 megawatts peak load to your system, you'are not going to get

24 an addition of that amount of peak load to your peak load,

25 that you can't assume a mathematical correspondence that

O
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() 1 they will peak at exactly the same time. I'm just not sure

2 how you' re going to deal with that.

3 EB. B3UKNIGHTs We looked at that. We did deal
,

4 with it , and what we discovered is tnat almost everyone who

5 is buying partial requirements power from FPL is buying it

6 at a load f actor cf 95 percent higher.

7 Now, if you are talking about people who are all i

|

; 8 requirement systems, then you have a different problem. But

9 those who buy partial requirements, they are close to 100

10 percent load factor.

11 CHAIEMAN BLOCF I see. Because they're not going

12 to buy their total peak from you. They're going to supply

13 their own peaking demand s themselves. They're going to make

O 14 a constant demand f rom you.
!
'

15 MR. BOUKNIGHT: That is what they appear to.be

16 trying to do.

17 CHAIRMAN BLOCH: Can you wrap up this portion of
.

18 the argument?

19 ER. BOUKNIGHT: I will certainly try.
.

20 Mr. Guttmar. said two things that just are not

| 21 correct. First, he indicated tha t Florida Power and Light
t

22 Company 's sales to Homestead had been a couple of aonths.

i

23 here and a couple of months there. The-deposition testimony

() 24 indica tes that since the middle cf the 1950s, a portion of

25 Homestead's system has constantly been served from wholesale
i

O
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\/ 1 service with Florida Power and Light until the time the

2 interconnection was installed in I believe 1977.
3 Secondly, he misspoke on the question of iortO)(_
4 Pierce. Florida Power and Ligh t did no t file a tarift

i

5 because of any pressure from Fort Picree. Florida Power

6 filed a tariff because it lost a case in the United States
7 Supreme Court an to whether the FEEC had jurisdiction over

8 its sales, and shortly after that it filed a tariff. There

i 9 was a dispute at some later time as to whethe r Fort Pierce*

10 h ad requested wholesale power from FPL. When Fort Pierce

11 made a clear request, FPL provided them the service under

12 protest and under the condition that should FPL's tariff
13 changes at the FERC be approved, that those would control.

14 All that happened while that case was pending over there.

15 I think that sums it up. Thank you.

16 CHAIBMAN BLOCH: Let's go off the record.

i

! 17 (Discussion off the record.)

18 CH AIRM AN BLOCH4 We'll go back on the record.

19 Mr. Jablon.
,

20 ME. JABLON. Thank you.

21 I simply wanted to point out that Opinion 57 dealt

22 with all of these questions to the extent that the bottom

23 line here is that Mr. Bauknight has admitted that the
' ) 24 company wanted to take over Vero 3each, the fact that they

25 thought it would be a good deal for them. So be it, they
*

(~h'

| \-)
|

.,
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() 1 admitted that they wanted to take over-Vero Beach and tried

2 to convinct .Vero Beach reside nts tha t this was a good idea

3 because of tha cost structure.

4 You've got the exact same situaticn of Ottertail

5 and Midland where both of those cases rejected the same type

6 of economic argument made here: that refusals to deal by a

7 company with monopoly power were justified on the grounds of

8 economic disability to the compac> or its customers.

9 Both arguments were raised. The bottes line is

10 that Florida Power and Light does not want to deal in

11 essential utility services, and all Florida Power and Light

12 has done is to admit it.

13 On the incremental cost argument, furthermore,

b's 14 Florida Power and Light are saying that the additional

15 municipal customers cost more because it assigns cost to

16 them at incremental costs, but every other customer on the

17 system is treated as if it is assigned average cost.

18 With regard to the Homestead and Fort Pierce

19 inciden ts, these were thoroughly liti;ated in Opinion 57.

20 We believe that Mr. Bauknight misstated the facts with

( 21 regard to Vero Beach. I" Opinion 57 there was the specific
|
| 22 recitation of a history of Vero Beach and incorporation of

23 testimony , including FPL's application which had an Ernst'

() 24 and Ernst report for Vero Beach that no wheeling options

25 were available. Therefore, if you accept --
|

|
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l 1 CHAIRMAN BLOCH: What was the relevance of the no4

u

2 wheeling options?

3 MR. JABLON: Florida Power and Light, we submit,q
b

4 in Opinion 57 found that the company has economic. power over

5 baseload generation and over transmission. That is in the

6 epinion. It further fcund that there is franchise

7 competition. So Florida Power and Light is using its

8 monopoly base to expand its retail monopoly through

0 advertising its economic cost advantages.
I

10 In the application to take over the Vero Beach

11 system, Vero Beach did a study of its alternatives. In

12 order to get alternative power supply they needed wheeling. |

13 FPL controlled the transmission. Opinion 57 makes the

14 finding , the statement which this Board can recognize which

15 was in the record in Opinion 57, was that no wheeling

16 options were available.

17 The only reason I wanted to take the additional

18 time was to make th ree points. First, if you accept every

19 single thing Kr. Bauknight has said on the facts -- and we

20 dispute the facts -- but if you accept everything on the
,

21 facts, they are the exact same facts that were raised in

22 Ottertail and Midland; that is, that it was aquinst the

23 company's interest or customers to sell'additiont.1

24 m unicipe 's, and that the company wanted to take over Vero

25 Beach . Just the bottom line is Mr. Bauknight mentioned the

k
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Il 1 refusal to-deal.V
2 CHAIRMAN BLCCH: I don't understand the. takeover

|

/~'g 3 cf Vero Beach in that context.. How were you tsing that? It I
G

4 seems to me eney were correct in trying to rebut that

5 because you were arguing that if they wanted to take on any

6 additional load that it must not he against their economic

7 interest, and they said yeah, but in that case we are

8 requiring assets. And 'herefore, it wasn 't against their
.

9 best interest.

10 MR. JABLON: They require assets and they require

! 11 customers. In order to take over the Vero Beach system,

12 squire new retail customers, they had to convince the people

13 of Vero Eeach that it was a good deal. It would be a good

O' / 14 deal if two things happened: first, Vero Eeach's own costs'-

15 were suf ficiently high that they were higher than Florida

16 Power and Light. Okay.

17 The second thing is that --

18 CHAIRMAN BLOCH:- Some of that, of course, could

19 have been the inef ficiencies in the distribution system, not

20 just the generating costs.

21 ER. JABLON: No question about'it. But where you

22 run into the antitrust problem is that Florida Power and

23 Light went into Vero Beach and said look, we have a new

O(_/ 24 nuclear plant coming on line. We have this baseload power

25 resource. Sell out to us to get the advantages so that the

[\
V.
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U() 1 Vero' Beach retail customers could get the advantage of that

2 baseload capacity, purchase it through retail sales only if

3 the system were sold.

4 So we are saying is just like Ottertail, they are
.

5 acquiring systems by refusing to deal in essential services,

6 - defining " essential" as ths people in Vero Beach would look

7 at it, and this is how they cha racterized it to the people

8 in Vero Beach.

9 Now, furtherrore --

10 JUDGE DUGGAN : Let'me put in a question right

11 there. They did not acquire Vero Beach, did they?

12 MR. JABLON: They tried to.

13- JUDGE DUGGAN4 Would it be correct to term that an

1

14 attempted monopolization rather than a monopolization? |

15 MR. JABLON: I guess it would be attempted

16 monopolization , but the acts of monopolization as found by
|

17 Opinion 57 which went into this is the refusals to deal, the

18 basic refusals to deal.

19 Mr. Bloch, the relevancy of the transmission is,

20 in -addition to ref using to deal themselves, they were saying

21 they could not get the power from elsewhere because there

22 were no wheeling options available.

~

23 CHAIRMAN BLOCH: Your principal peints here deal

() 24 with acts of monopoly, not with average costs.

25 MR. JABLON: My point is -- yes, yes. My point is

O
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[v) 1 that the acts of monopoly are the refusals to deal.

2 CHAIRMAN BLOCH: I understand, but we're going to

(~g 3 get into that more. But on the average cost point I have
V

4 not heard a lot. I don't see how you can infer from the

5 Vero Beach history what the average cost -- the effect on

6 Florida Power and Light's average costs were.

7 MR. JABLON: First, I had assumed de minimus, but

8 the real point was if they had acquired the system, they

9 would sell a t average cost at retail.

10 CHAIRMAN BLOCH: Ihat's right. And they are

11 saying that would not cause the customers or themselves a

12 loss because of the whole package, and whereas taking on a

13 new customer without assets could increase their average

14 cos t . I think that is the narrow point the y were trying to
1

15 m a k e .
J
'

16 R. JABLON: And the narrow point I am trying to

17 make is that even if you accept that -- and it is highly

18 questionable on the facts -- but even if you accept that,

19 w h a t they said to Vero Beach -- there'is no question that

20 Florida Power and Light wanted to acquire Vero Beach,

21 whatever their motivation was. But what they said to Vero
1

|
22- Bea ch is , look , I will effectively sell you power from my

23 entire cost structure, from my olc plants, from my new

( 24 pla nts, from my nuclear plants, from my nonnuclear plants,

25 but the only way I am willing to sell you that power from

r'
N)s
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O- ' the everece ce t er te 1 1r ro= ee11 o=t the r te= to u -

2 Now, in an Ottertail sense that is where the

3 squee:;e is, 'if they were selling all of their retail

4 customers.

5 CHAIRMAN BLOCH: I agree'with you. We haven't

6 really gotten into that part of the argument, and I guess we

7 weren't supposed to. We were only talking about economic

8 problems, about average costs. We were not talking about

9 acts of monopoly.

I

10 ER. JABLON: I understand that, but every once in
|

11 a while a lawyer gets nervous, and I wanted to point out to

12 you that when you relate it to the legal principles, it

13 doesn't matter.
.

14 CH AIRM AN BLOCH: Let's go off the record once'

15 again.

16 (Discussion off the record.)

17 CHAIRMAN BLOCH4 Back on the record.

18 We will reconvene at 2:00.

19 (Whereupon, at 12:35 p.m., the hearing was

20 recessed for lunch, to be reconvened at 2:00 p.m., the same

21 d a y . )

22

23 -

24

25

O
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-1 AEIEEEOON _SEESIONq,)
2 (2410 p.m.)

(~} 3 CHAIEMAN BLOCHs Mr. Jablon, I would like to
%/

4 suggest that we start this af ternoon by addressing a portion

5 of Item Number 1 on the agenda which we have yet to reach.

6 The portion I would like you to address is one which I

7 think, if I read your brief correctly, you have not briefed
I

8 yet. And that is, I would like to hear the factors involved

9 in whether or not collateral estoppel should be applied to

10 Gainesville and to FERC cases. And for tha t purpcse, I just

11 vant to know whether the criteria of Parklane or other,

i 12 criteria you find in the cases are r.et and therefore whether

13 collateral estoppel is proper.

O^ 14 It seems to me we ought to be able to do that in

15 ten or, at most, 15 minutes.

16 MR. JABLON4 Yes, Your Honor.

17 I would cite you to page 12 and thereabout of our ;

18 motion to establish procedures f or legal support for our j

19 conclusion. I am not going to refer to it, I am just --

'

20 CHAIRMAN BLOCH: I want to refresh my own menory.

21 My memory is refreshed, and you have argued the

22 point. But I think what I want more is to address the

23 Parklane criteria or other criteria you- find applicable for

() 24 off ensive collateral estoppel.

25 MR. JABLON: I will, Your Honor.

(
,

s

T
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'jh 1 Judge Bloch, this morning my colleagues told you

2 that I may have been vague with regard to Opinion 57. I

3 merely give you the references on page 40 of the opinion and

4 340 of PUR to the Commission reserving the authority to

5 change the effect of its order if factual circumstances

6 sho uld warra nt.

7 parklane Hosiery, Your Honor, and Blondertong are
,

8 decisions of the Supreme Court which, in general, of course,

9 support and recognize the equitable doctrines of res

10 judicada and collateral estoppel.

11 Florida Power E Light in its pleading with wh s th e r

12 there should be collateral estoppel as to the Gainesville

p_
13 case raises the question as to whether the same s ta n da rd s

!
'

~' 14 should apply under Parklane Hosiery with the so-called

15 af firmative collateral estoppel; that is, a plaintiff or

16 petitioner is ttying to prevent a defendant from

17 relitiga ting an issue rather than the other way around.

18 That is at page 83 of r..arida Power E Light's

19 response . And Florida Power E Light cites four principal

20 cases there in th e text for the propositi that courts

21 should not reward " sideline-sitters" who could have easily

22 have joined in the first action but failed to do so. That

23 appears to be their leading argument against us. And I

24 presume that is the basis for Your Honor's question.

25 CHAIEMAN PLOCH: They also ha ve othet arguments on
|

,m

|
1

|
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/~'y
i, j 1 the Parklane criteria application to FERC.

2 MR. JABLON: Yes. I will reach them, too. But I

( })
3 was trying to take the hardest one first, and we will work

4 our way back.

5 Firnt of all, the cases Florida Power.& Light

6 cites, including Parklane Hosiery, set forth the proposition

7 Florida Power & Light states; that is, they have quoted the

8 cases correctly. However, it is of at least passing

9 interest and more than passing interest that in every one of

10 the cases they cite collateral estoppel was granted

11 af firma tively. And I am referring ta cases on page 83.

12 CHAIRMAN BLOCH: Incidente 1y, I thought.that

13 also. And in my own mind, I wondered whether they should

14 have been compared cites instead of strict cites, but in

15 f ac t weren't two of them at least remands f or the

16 applica tion of that criterion and they were not clear
1̂

17 understandings by the Suprewe Court about whether it would

j 18 be applied as collateral estoppel?

19 MR. JABLON: I think the Supreme Court in Parklane
:

20 itself indicated thst there should be colla teral estoppel

21 because at the end of the opinion -- and I am going th. rough

22 memory -- they go into -- well, the criteria here were met.

23 In Mooney -- let's see, in Starker, which is the fiberboard

24 ca s e --

25 CHAIRMAN BLOCH: Blondertong das a remand, but

O
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n
Jj 1 Parklane was actually decided in the Supreme Court.

2 MR. JABLON4 Parklane was in the Supreme Court.

(^g 3 Blondertong wts not offensive collateral estoppel; it was a
V

4 remand. But there was very strong language against the

5 mutuality principle.

6 I am going to show th a t we meet the Parklane and

7 Blondertong criteria. I just wanted to set forth that the

8 principle Florida Power E Light advances ce rtainly is by no

9 means absolute, as witness the verv cases they cite.

10 CHAIPMAN BLOCH: I take it, incid en ta lly , also

11 they are serving an equitable balance in which the abilit.'

12 t o join in is an important factor. But I take it that

13 overall the cases do stand for the proposition that you must

O 14 weigh the pros and cons of recognizing the case and that

15 o ther f actors, perhaps factors not explicitly mentioned,

16 might weigh in that balance.

17 MR. JABLON: I think to the extent there is an

18 equitable judgment you are correct. I think in this case

19 under the standards of "londertong and Parklane the

20 equities, to the extent there is precendent, point in favor
j

21 of giving collateral estoppel of that.
|

22 Let me be very specific before I get to the

23 equities as to the Parklane standards, and then let us go

(O,) 24 back to the equities.

25 The principal standard, the principal problem

b(~s
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/~N 1 Parklane itself was-worried abcut is a litigant who lays(_)
,

waits and doas not join in a litigation, hoping for-2 o

3 iavorable result from his standpoint so that, say, if you
(v~}

m

4-have an airline crash, for example, and there are 100 people

5 who can sue the airline, one person sues. Somebody else

6 sitting . in the nex t seat does not sue. Obviously, the

7 judgment would not be collateral estoppel as tc the person

8 who does not sue, because he never had his day in court. So

9_tha t the court was disturbed about the pessibility of

-10 somebody layinc back in that kind of situation waiting to

11 see how the case came out and going to take advantage only

12 of victory but not the defeat.

_
13 This situation, factually, clearly does not obtain

\ '/
14 h e r e . The best proof of it is that at the time Florida

15 Cities intervened in the South Dade proceeding before the.

13 NRC, there had been a loss in Gainesville, so they certainly

17 were not motivated to intervene to take advantage of a

18 victory.

19 The second factor is that they were intervening

20 pursuant to a statutory right.

21 You l .$k puzzled. The main --

22 CHAIRMAN BLOCH: I was just thinking through what

23 had happened there. You are correct so-far.

() 24 MR. JABLON4 The main point I am trying to get to
i

25 is this is unlike a common accident, unlike an airline

(G,/ .

|
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( - .1 situa tion, . tha t what happened with regard to the Florida

2 Cities is certainly traceable, that regardless of any other
.

(v']
3 litigation which may or may not have taken place, they :ad a

4 right by statute to seek redress before the Nuclear

5 Regulatory Commission when Florida Power C Light came in to

6 seek a license of a plant. They had an independent righ t,

"

7 so that their intervention here --

8 CHAIRMAN BLOCH: Eut that is not being denied.
-

,

9 The only thing tha t Florida Power C Light is arguing is that

10 the effect on that case of the Gainesville decision should

11 be nil. They are not arguing that you should be banned from

12 this proceeding.

13 R. JABL0as Well, Blondertcng, going back to
i )

14 Blondertong , the Supreme Court and this Commission has a"'

15 general premise in favor of collateral estoppel. So the

16 question is they are an exception. The reason for the

17 general premise is, I would submit, to avoid precisely the

18 problems you have in this case.

19 In 21ondertong itself, the Supreme Court went

20 through a couple of pages rela ting cha pter and verse not

21 only the burden on the forum but the burden on the litigants
|

1 22 seeking rights for litigation which can take hundreds of

22 thousands of dollars or millions of dol'lars to relitigate.

) 24 And the Supreme Court established very plainly

25 tha t collateral estoppel should be the general rule when the

O
..
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t^\ 1 facts warrant. They specifically rejected the doctrine ofL/
2 mutuality; that is, the doctrine that if the Cities in this

('T 3 instance cannot be collaterally estopped, then Florida Power
y/ .

4 E Light should not be collaterally estopped.

5 And this would be reinforced in an action beture
6 the Atomic Energy Commission, where the Commission has a

7 dut y .to make a finding whetler a situation inconsistent will

8 result from operation of the license .

9 However, in Parklane they can graf t an exception

10 to that general principle, and they ssy, "Well, where you

11 have a situation where our very rules -- that is, the

12 rejection of the mutuality principle -- can encourage

13 somebody to lay back and not assert his rights, hoping to
'

, 14 take advantage of a one-way situation in a subsequent

15 action, then we better look to the equities of the

16 situa tio n. "

17 Now, my response to you before wa s putting it in

18 con text , that the Cities did not wait to see whether Florida

19 Power & Ligh t lost the Gainesville case and then intervene

20 in the Ecuth Dade proceeding after they had lost the

21 Gainesville case to tako advantage of collateral estoppel.

22 The Cities intervened when Florida Power & Light sent
'

23 letters to them saying, "You cannot get into the South Dade

O
k/ 24 plant."

25 CHAIRMAN BLOCH: Yes, but that is not what they

O
G
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<~s
'( ) 1 are arguing at all. They La re arguing that whatever the

- 2 outcome of the Gainesville case, the Cities knew of it. Of

~ /'] 3 course, they knew of it before the District Court opinion as
\ ,/

4 well as before the Appeals Court opinion, and tha t if they

5 are going to get any benefit at all from the Gainesville

6 opinion, then they should-have joined in the case' at as

7 early a time as_possib'le. Could you have d one - tha t?
,

8 MR. JABLON: It is doubtful. But candidly, I

9 don 't know.

10 CHAIRMAN BLOCH: Why is it doubtful? That is

11 imp o rtan t.

12 MR. JABLON: Because Gainesville was a private
.

.

13 antitrust suit by Gainesville, and I am not sure how

O 14 receptive either the City of Gainesville would have been or

15 the District Court to -- this was not a class litigation --

16 to expand it to take account of other claims others aay have

17 had.

18 CHAIRMAN BLOCH: So you are saying it is
,

19 problematical as to whether you could have intervened?

20 MR. JABLON: It is certainly problematical, Your

21 Hon o r .

22 CHAIRMAN BLCCH: Do you know what the rules are

23 that would prevent intervention or that-would have governed'

24 a motion to intervene? I will be asking Florida Power E

|
25 Light the same question.i

(

i (1)
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(~h
1 MR. JABLON: My impression is that-the District

(_f.

2 Court has discretion. But.take it'one step further. The

("l - 3 Cities -- I forget the date that the Gainesville case was
V

4 brought -- to the extent that the Cities did not intervene

5 at that time or did not file a suit and did not do so

6 subsequently within the statute of limitations, they simply

7 did . not file a suit. There is no multiple co..' litigation

8 arising out of the q uestion as to whethe r they intervened or

9 filed a lawsuit in Gainesville.

10 The question is whether under the Boatu's -- to

11 put it most simply, the thing that the Supreme Court was

12 worried about and the thing that the Supreme Court and the

13 other courts felt woud be unf air would have been the kind of
7,

<.Q 14 situation where one year af ter Gainerville had brought its

15 District Court action, had they won, other plaintiffs then

16 would have come in and sought to assert collsteral estoppel.

17 CHAIRMAN BLOCH: You mean you think it only

18 applies to causes of actirn begun after the Gainesville case?

19 . MB. JABLON: Yes. I wou'd think so, because the

20 courts are very c'.. ear as to the specific harm they are

21 i orried about, whereas here the conduct of the Cities was

22 plainly not affected one way or the other by the Gainesville

23 case. What the courts were worried about is simply

( 24 encouraging a multiplicity of litiga tion.

25 CHAIRMAN BLOCH: Well, were they not also just

:
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13
(j- -1 worried about the unfairness to the defendant? That is,-

2 here you have won; had the court case been lost in

('3 3 Gainesville , there would ha ve been no way of arguing
'V

4 collateral estoppel against you in this proceeding.

5 MR. JABLON4 That was the court's -- to the extent

6 the courts were worried about it, both Blondertong and

7 Parklane, flatly rejects that argument. And the cases, the

8 Judge Trainer decision in Calif ornia , the cases plainly hold

9 that they are rejecting the mutuality doctrine.

10 CHAIRMAN BLOCH: But in Blondertong, which was

11 def ensive, that really is not applicable, because the forum

12 was pick ed by the plaintiff. And in Parklane they expressly

13 included these criteria because I think they were worried

14 about the implications of expanding mutuality. And I think

15 they were arried.

16 Now, whether that is controlling in this case or

17 n o t , I am not sure. But I think they were very worried that

181'lorida Cities or some other group might know of a pending

19 case and just 'ecide not to join it. Heads we win, tails

20 you lose.

21 MR. JABLON. I think if you go back to the case --

22 and I will not take the trouble to do it now -- but if you

23 go back to both Blondertong and the Par'klane Hosiery cases,

() 24 you will see the following distinctions that they rejected

25 t h e notion of mutuality; that is, the notion that there is
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- 1- some inherent unf airness if one side can raise a collateral

2 estoppel point but not the other, that they. were concerned

"
- 3 about . the prolif eration-of-litigation point . They ' vere

4 concerned about the la yin g back. They-were not' concerned

'
5 about the syllogistic identity, whether both sides can raise

6 collateral estoppel .
>

7- In any event, at most it is.an equitable point,

8 and before the Euclear Regulatory Commission, Florida Cities

9. sough t relief first in South-Dade and then in this

10 proceeding u nd er 105(c) of the Atomic Energy Act which gives

11 them an independent right to address a congressional

12 concern . So there is no prolif era tion. There is no

13 unintended proliferation of litigation.

<

14 And indeed, if there were any question about the<

I
-15 matter, if you are looking to the equitics, where Mr.

-16 Bouknj gh t this morning says in oral argument that the bottom
;

j 17 line of the company is that the company does not wa n t to

i
18 deal and where the president of the company, the chief

q

19 executive of ficer, in deposition says that, "We just think
,

; 20 Gainesville is wrong," it seems to me that those equitable

21 points bear in f avor of collateral estoppel.

22 To the extent I am wrong on any of the above, I

j 23 would still state that ander the Federa'l Rules, I think it

() 24 is 803, those decisions are binding not binding -- they;
--

{
25 support the factual finding which would beJrebuttable. And

v.
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.,
, 1 in-that case, if there are specific factual findings in(_,/

2 those decisions, I think we should sim ply try those factual

(~) 3 findings. But I go back to my main premise that as I read
V

4 Blondertong and Parklane, they go for us on the mutuality

5 point.-

6 CHAIRMAN BLOCH: Two questions: Is the fact that

7 it would have entailed an additional expense on the part of

8 Cities to join in the Gainesville case relevant to whether

9 or not the languace on page 562 of Parklane would apply?
-

10 The language on 562 is the language dealing with -- excuse

11 me, is 562 in the lawyers edition?

12 The language deals with the question Applicant

13 raises , which is the question of laying back. I will read

O. 14 it to you: "The gen. cal rule should be that in cases where

15 Ple tnti f f could easily have joined in the earlier action or
1

16 where either for the reasons discussed above or for other

17 reasons the application of offensive estoppel would be

18 unf air to a defendant, a trial judge should no t allow the

19 use of offensive colla teral estoppel."

20 MR. JABLON: Well, the answer to your question is

21 clearly "Yes." What all of the collateral estoppel cases

22 a re concerned about when you get dcwn to them, they are
'

23 concerned about two points, I think. They can be

() 24 summarized fairness to the plaintiff and fairness to the

25 def endan t. But I do not mean to be glib. I think that is

O
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1% 1 wha t :it comes down to.(_)
2 They - are concerned with the type of situation

~ f"T 3 where a def endant'is involved in a minor actien and chooses
i \_)

4 not~ to litigate it to-theLfullest. It is an irritant. And

5 suddenly, that ~ bootstraps them into a far graver situation.

6 I submit ~ in the case of the Gainesville case, where the

7 company knew'that there was a multimillion-dolla r damage

8 case, it had an incentive to litigate. The same is true

9 with the FEPC proceeding, where the company was under

' 10 antitrust attack as the company admits in this forum as well

11 as the Gainesville case. And the last thing the company

12 could af ford to do was to take a loss.

13 The second thing the courts are concerned about is

O" 14 the f airness --

15 CHAIRMAN BLOCH: And to that respect, you are also

16 arguing th a t the length or brevity of the FERC proceeding is

17 irrelevant because it was a seriou s proceeding, and what is
.

18 important is that it is serious, not how long it takes.

19 MR. JABLON: Yes, sir. Yes, Your Honor. If you

20 look at the Commission 's decision, they went through

21 carefully chapter and verse and any notion that Florida

i 22 Power E Light did not utilize any st ra teg um -- and I do not

23 mean that in a bad term -- tha t they co'uld think of. They

( )_ 24 did . Ultimately, they made a tactical decision not to

25 appeal. But that says more than anything I can say.

L
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(,) . 1 Getting back to the question of fairness to the

2 plaintif fs, Florida Power E Light notwithstanding, Opinion

/"' 3 57 in Gainesville itself demonstrates, and independentb),

4 evidence that .you can look at, that these Cities have been

5 f aced' with takeover attempts, with going out of business.

6 Their economic lives have been threatened and are being

7 threatened year af ter year af ter vear, whatever the excuse.

8 Yes, there has been no acquisition attempt by

9 Florida Pow'er E Light since the Vero Beach acquisition

10 a ttempt, although-there has been some indication -- there

11 may be some -- one of our clients is moving to drop out of

12 the proceeding because of an acquisition successful by

13 Florida Power Corporation.

I_s'')
14 These cases cost a lot of money. The rule should

15 not be that a system must intervene in any litigation or

16 bring any litigation it possibly can, especially given the

17 nature of it. And the best equitable support I can get for

18 that is Judge Brown, who opens his opinion saying that the
,

19 case had taken ten years, which means money and a trip to

'

20 t h e Supreme Cour< in a rela ted case. And af ter that, I

21 guess, it took another three years.

22 I think the costs of these proceedings are
1

23 unbelieveable, and there is no reason to believe, as the'

(~h :

j 's_) - 24 Supreme Court said I think in Blondertong, that the result

!
25-bef ore you would come out any differently than it came out ;

'
I

.i

v
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(m 1 before.the Federal Energy Regulatcry Commission.)

2 So that even if the equities were evenly balanced

'(~S 3 between FPEL and the Cities, there is an interest in
\_/~

4 resolution.

5 CHAIRMAN BLOCH2 I take it if you had joined in

6 Gainesville, the issues veuld have been broadened and the

7 case would have been more complex; would it not have?<

8 MR. JABLON: No question about it, because each

9 individual city would have had to bring its own case, its

10 own claims, its own proofs.

11 CHAIRMAN BLOCH: In fact, we would have had the

12 same kinds of arguments in this case about all the people.

13 who would have had to have been deposed. So they really

14 would not have joined in the Gainesvill? case, they would

15 have had to expand the case well beyond its existing borders.

16 HR. JABLON: Yes, Your Honor.

17 There is an irony here. They are -- Florida Power

18 E Light -- is countersuing us in the District Court. And

19 ve, you know, hope to win on the grounds that the Cities are

20 acting together and trying to pool bargaining resources or

21 whatever it is in litigation to beat them down. So if'you

! -

22 join together you are in trouble, and if you do not.

23 My simple point is what you h' ave here is a finding

() 24 b y the Fifth Circuit United Sta tes Court of Appeals of an
,

25 illegal territorial division against which Florida Power E

l /"%dj.

I

I
|
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/m!, j 1 Light had full ~ opportunity to defend, and it ought to be

2 given weight .

('")N ^
CHAIRMAN.BLOCH: May I ask if the weight is3

4 aff ected by the fact that it actually was a decision that in

5 examining the record no reasonable person could have come to

6 any other conclu.sion than that reached by the Fif th Circuit ?

7 MR. JABLON: Certainly, Your Honor. The Fifth

8 Circuit did not remand. It looked at the documents and said

9 it~ was conclusive. And Florida Power C Light does not deny

to today. Yes, they are willing to deal across boundarj es on

11 their terms. Also, if that were not enough, if you-look to

12 the policy of the Atomic Energy Act, 105(c) deals with

13 rea sonable probability, a reasonable-probability standard,

O 14 according -- my citation for that is Midland on the Appeals
,

15 Boa rd. -

16 But 105(a) says that you can open even operating

17 licenses where you have a finding of law violation. I think

18 i t would be a very, very strange result that when you have

19 an actual law violation that were not given ef f ect where

20 this agency would give collateral estoppel under appropriate
!

21 circumstances to less than that.

22 CHAIRMAN BLOCH: Given the fact that the case was
;

23 rem anded f or finding what the impact was on Gainesville, is

( 24 there a complete finding of a law violation?

25 MR. JABLON There was a settlement, Your Honor.

O
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. j'N
(,) 1 But the Fifth Circuit made the finding as to lav violation.

2 They found, and th ey expressly said so, that there was a law
-

/"). 3 violation. The remand was as to relief.
QJ

4 CP,.IREAN ELOCH: Okay.

5 MR. JABLON: I would like to touch upon the

6 f actors with regard to -- the additional f actors -- which

7 Florida Power & Light raises with regard to Opinion 57.

8 Florida Power E Light raises two main points. They have

9 subsidiary points, but I think it is fair to say that they

10 raise two main points apart from criticisms that they did

11 not get a fair shake.

12 The first point is they claim tha t the standard

13 under the -- the legal standard -- under the Federal Energy
-

'"# 14 Regulatory Commission is different.

15 The second is they claim the burden of proof is

16 dif f erent.

17 With regard to the legal standard, first I would

18 point out that if you are talking about collateral estoppel,

19 collateral estoppel is appropriate when they are far

20 dif ferent legal standards and f ar different facts at issue.

21 Ind eed , the interesting thing here is how close the f actual

22 pattern is.

23 In any event, Gulf States, a case, Gulf States v.

' ) 24 F PC , has plainly decided that the Federal Fnergy Regulatory,

25 Commission has not merely the a'atherity but the requirement

O
,

*
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1 to assess the standards under the Federal Power Act inV,

2 accordance . with - the- standards of the antitrust laws. Now, -

. (~ 3 California v. FPC says they cannot make decisions for other

4 bodies and it is your' decision ' whether to give collateral
,

'

5 estoppel ef f ect to it. But they clearly have the authority

6 under the Federal Power Act. In Opinion Number 57.the

7 Commission recognizes it and carried it out.
i

8 With' regard to the burden-of-proof question, first

9 I would point out'that it is not so clear that the burden of
4

10 proof is dif ferent in fact.
,

'

11 The highest authority in this Commission on burden

12 of . proof is Midland. It may cound disrespectful, but I-

13 think to some extent the Appeal Board fudged the issue.

O 14 There have been arguments before the Licensing Poard whether

15 t h e --

16 CHAIRMAN BLOCHs Would you tell me wha t Midland.

I 17 said about it?
I
>
; 18 MR. JABLON: Yes.

19 CHAIPMAN BLOCH: Unfortunately, we probably have

20 dif ferent issues in Midland. If you tell me the section of
;

21 the opinion, we can cross-reference.

22 MR. JABLON: .Yes. I am looking at page 45..

'

! 23 CHAIRMAN BLOCH: No, not the page; the section.

- 24 MR. JABLON: Oh, I am sorry. Unfortunately, I

25 have just got --

'

i' i
! |,

.
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1 (Pause.)

1
2 MR. JABLON: May I have a moment? '

O
4

i

|

5 |
1
1

6
,

i

,

7

|

8
|

9 |

10

11

1

12

13

O 14

15
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i

17 |
|

18'
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,
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24
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O
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.() 1 MB. JABLON Your Honor, I_ don't wa n t to tak e th e

2 Boa rd 's time to look for it. I did have it. I looked for

3 it last night. It's in 6 NRC.

4 The gist of it is that it says that the decision,

5 the burden which the moving parties have to follow is a

6 preponderance of evidence burden. The point of that is that

7 in the one sense the burden is placed on the moving parties,

8 but the burden is less than that which you would find in an

9 antitrust court.

10 That is what I mean when I said there was somewhat

11 of a fudge. More to the point, however --

12 CHAIRMAN BLOCH: The citation would be interesting

.

13 because the general rule on burden of proof is that the

O'' 14 proponen t on order has the burden of proof. And I'm not

15 sure, but I guess it's arguable that the order that is being

16 sought in this case is an order permitting the licensing of

17 the plan t. I am not sure who 1.e seeking the order in this

18 proceeding.

19 MR. JABLON: The strongest argument I would make

20 for the cities would be that the Applicant is seeking a

21 license , that the cities have the burden of going forward,

22 out the license cannot issue unless it is found to be
'

23 overall in accordance with the standards of the Act.

() 24 CHAIRMAN BLOCH And Section 2.732 appears to say

25 that.

D
\_/
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' ,)' 1' MR. JABLON: Now, that argument was rejected by(4

2 the Midland ' Licensing -Board , which is cited, I believe,-by

/' 3 Florida Power and Light. On a ppeal- the appeal board seemed
\n>)

4 to discuss the argument in terms of the standard.

5 Now, there's a very interesting comparison here.
I

6 The Supreme Court itself in Blondertong, which I believe was
I

7 the SEC case -- no, I'm sorry. Parklane Rosiery was the SEC
i

8 case. There you had a different standard,.a less stringent

9 standard on the government in seeking a District Court
i

to injunction for violation of the Seci.rities and Ex : "ge Act
,

11 -than there would have been on independent plaintiffs. And

12 not only that, but the defendant had to give up the right to

13 a j u r y trial which led to Justice Rehnquist's defense, but
,- p

\_) 14 the Supreme Court permitted collateral estoppel anyway.

;- 15 Now, finally, I wou'.d note to you that the

16 Dis trict Court in the Southern California Edison case gave

17 collateral estoppel ef fect to an FERC order where plainly'

18 the company had the burden of proof because it was a rate
F

19 case bef ore the Commission, but before the District Court

20 the cities would plainly have the burden of proof.

21 CHAIRMAN BLOCH: Did any of these places

22 explicitly discuss the effect of changes on the burden of

23 proof on collateral estoppel, or do we 'have to divine the
f

D)- 24 principles ourselves f rom the fact that they held one thing.(_

25 or another when the burden did change?,

; o
; 4
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1 MR. JABLON: I think they discussed it in more(_j

2 general terms; that is, the test they looked to is a general

(~3 3 equitable test, and they used words like full and fair'
%/

4 opportunity. They used general equitsble' language. And I

5 certainly would concede in weighing the equities, one of the
,

6 f actors you could look to is the question of burden of proof.

7 But I would also say that unless Florida Power and

8 Light can indicate some reason why the burden of proof made

9a difference, something that they could try here which was

10 so unfair there tha t it ought to come out differently, what

11 they are doing is creating technical differences tha t don't

12 matter. Every regulatory statute has a differen+ standard.

15 13 CHAIRMAN BLOCH: I think the general basis of the

14 evidentiary considerations of the Commission appear to be

15 that there was a conflict between the oral testimony of

16 company officials and documents, and that they preferred the

17 inf erences to be drawn f rom the documents, which suggests

18 tha t regardless of where the burden may have lain, that they

19 in f act were deciding the case because they were persuaded'

20 b y the documents and that there wa_ not a question of burden

' 21 of proof.

22 MR. JABLON: Well, on full and fairness I don't

23 think th ere really was. I have tried a-lot of these cases

(('N_) 24 bef ore the FERC. As a practical matter, when you are trying

25 to force a company to do something it doesn 't want to, they
i

[')\ |
(_ )

i

'
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_() 1 may say the company has the-burden of proof, but you've_get

2 to prove-something is -Jrong.

~ 3' In any event, just as the Fifth Circuit had done,
_{v}

4 as Your Honor points out, they looked to the documents.

5 Florida Power and Light put on witnesses. They put on a

6 professional economist I believe from the National Economic

7 Research Associa tes. They-put on Mr. Gardener, who is in

8 the rcom, their vice president. And what they found was

9 flat out con tra(ictions between what the company was telling

10 the Commission and what the documents said. And indeed, one

11 of the biggest contradictions was the contradiction between d

12 w h a t they were saying in the Vero Beach proceedings, which
.

13 went on two or three years contemperaneous with this
_

'' 14 proceeding. And in one case they say gee, it's good if we

15 can serve more load, and in another case they say it's not.

16 Now, coming back to the collateral estoppel

17 question, my only point is that Florida Power and Light has

18 raised general propositions as to why they should not be

19 given collateral estoppel. Wha t they have not done is told

20 you specifically what findings of the FEBC was wrong, how

21 the e findings were made on the basis of some obvious

22 unf airness, and why they should ha ve an opportunity to

'

23 litigate them acain. -

D
(_/ 24 I think that is all I have on this point, but if I

25 could just look at my notes for a second..

p)\-
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/~i_j) . 1 CHAIRMAN BLOCH: If one.cf the counsel here was

2 able to find us the section for Midland, tha t would be

{v'}
3 terrific.

4 MR. JABLON: I will get you the section for

5 Midland , but if I could take it up separately.

6 CHAIRMAN BLOCH: Perhaps you could just give us

7 the citation later in the session..

8 M R. J APT.ON : I will, and if I can't get it today,

9 I'll get it first thing in the morning.

10 Did I interrupt you?

11 CHAIRMAN BLOCH: I was going to ask you a

12 nonrelated question , which is frustrating, but I wanted to

13 know when you can estimate the maximum megawattage that your.

' 1e clients are demanding.

15 MR. JABLON: The first thing in the norning I will
i

16 try to report to you on that.
'

17 CHAIRMAN BLOCH: Do you have a last comment?

18 MR. JABLON: Yes. I think with an argument a

19 counsel is entitled to a last comment.

20 Yes. I would simply say that with regard to the

! 21 responsibility of this agency that 105 is clear that you

22 nave a strong antitrust, pro-antitrust policy reinforced by

23 Scenic Hudson, so that we have an independent -- and it

O
(_j 24 establishes an independcat right for us to be here. And

,

25 without waxing ecs ta tic , the cities are faced by horrendous

O
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.
1 problems which don't come forth in an argument of lawyers.

2 If you don't give collateral estoppel effect, what

p3 '3 you a re causing these cities to do and Florida Fower and ,

'

J
4 Light is spend perhaps years and a very large amount of

5 dollars; and we are litigating against a very deep pocket

i 6 def endant.

7 If Florida Power and Light convinces you that it

8 is entitled to a favorable ruling on this issue, I would be

9 the last to argue against it. But I think that they

10 shouldn' t get one on sentiment, %ecause of the very real*

11 costs and burdens on the cities involved.
,

12 CHAIRMAN BLOCH: That sounds a bit like the final

13 statement that you might want to make at the end of the

i O e4 hea ring, if you can avoid that statement.
,

15 MR. JABLON: I will avoid it, but it is a burden,

16 Your Honor, and I felt I ought to say_it.

17 CHAIRMAN BLOCH Mr. Dym or Mr. Bouknight?

18 MR. DYM: It is my turn, and I will refrain from
i

19 appealing to sentiment. And let me say right at the
,

20 beginning I'm glad this argument is now turning to at least

^

21 w h a t I perceive to be a nice, discrete legal issue that can

22 appropriately be resolved in this proceeding as opposed to-
i

23 complex questions of economic and f act that I don't think'

24 can be resolved at this stage in this proceeding.

25 I'll discuss first the Gainesville case and then

O .
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1 Opinion number 57. I'll try to be b rief , beca use I really

2 don 't have very much to add beyond what we said in our

3 papers.

4 I think tne law has been set forth by the Supreme

5 Court in the Parklane case, and the law is, Judge Bloch,

6 which you read from the Supreme Court's opinion; and it

7 reads this way4 "The general rule should be .in cases wieze

8a plaintiff could easily have joined in the earlier act'..on,

9a trial judge should not allow the use of o ff ensive

10 collateral estoppel."

11 I suggest that that standard is bindinc not only

12 in f ederal courts but binding on this boa rd .

13 CHAIRMAN BLCCH You say that standard. We are to
( '

'' 14 some extent talking about dictum, aren't we?

15 F. R . DYMs I don't think so. I don't think so.

16 The Supreme Court was saying this is the standard that we

17 think should a pply in the case that was before us. We find

18 th a t under that standard offensive colleteral estoppel is

19 per missible .

20 CHAIRMAN ELOCH: In fact, weren't what they were

21 doing is saying we're going further; no one has ever gone

22 this far. We are a little worried. This is deep water, and

23 we dor '' want to go too far, so we 're going to think up some

r. .

,) 24 limitations on vna t we've done. '

25 And it seems to me that under those circumstances

$
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f 1 where it really is kind of speculative that great weicht

2 should be given to their reluctance, but that any court

( 3 f aced < t th a specific situation should weigh the equities in

4 that situation, including that one but possibly others.

5 MR. DYM: I disagree with that. I really do

6 disagree with that. That suggests that what we should be

7 doing is psychoanalyzing what the Supreme Court justices had

8 in mind as opposed to what they said; and what I am

9 suggesting is that when they say this is the standard that

10 should apply, until the Supreme Court says no, that isn't

11 the standard that should apply, that is the standard that

12 a pplies .

13 CHAIPMAN BLOCH: Of course, the doctrine that we

O 14 apply, holding it separate f rom dictum, is due to the fact

15 tha t people have limited minds, even Supreme Court justices;

16 and it really is better, isn't it, to decide a situation

17 where it actually has arisen and we are f aced with actual

18 equities rather than allowing the Court's speculation as to

19 a situation to bind everyone forever when they never had to
;

20 f ace the situation.

21 MR. DYMa Well, Judge Bloch, my understanding is

22 that the Supreme Court does not take a case and does not

23 render an opinion in a case solely to deal with the parties j

24 bef ore it and the particular facts before it. It takes a

25 case because it sees an opportunity to lay down a rule of
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() 1 law that will guide other tribunals, both courts and

2 administrative agencies, in deciding what to do when in fact

3 situations like that are presented to it.

4 Now, what I am saying is that rule of law has been

5 laid down by the Supreme Court. The rule of law has been

6 followed since 1979 by other courts. ;

7 CHAIRMAN BLOCH: Have they ever followed this !

8 particular aspect of it? Have you found a case where

9 off ensive collateral estoppel was not applied because of the

10 applica tion of this rule? ;

11 MR. DYM: I think your readings of the case we

12 cited are corre t in that I do not know of such a case. I

13 d o know of cases that have been remanded for. purposes of

O 14 applying that standard. That is what we are doing here,

15 tho ugh , it seens to me.

16 In other words, this is a trial court. The

17 question is application of that standard announced by the

18 Supreme Court and followed by lower courts to the facts

19 here. It seems to me that is what we are doing.

20 JHAIEMAN BLOCH: It would be helpful if another

21 court hr i f aced this specific f actual situation and decided

22 to apply it quite the way the Supreme Court has done it.

23 MR. DYM. This board should h' ave the nonor of ,,

() 24 being the first. But as I say, the heart of my argument is

25 this is what the Supreme Court has said, and the question

O
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/'% -
(_/ 1 under that standard is could these other plaintif fs easily

2 have joined in the Gainesville litigation.

3 CHAIRMAN BLOCH4 What does " easily" mean ? That is
}}

4 a very tough one.

5 MR. DYM4 Well, let me put it this wa y. There is

6 no legal or practical bar that I know of that prevents them

7 f rom joining in this sense. In 1979 Gainesville and 14

C other cities joined in a single action against FPL. They

! 9 filed down in the District Court in Miami. What stopped

10 them from doing the same thing in 1968 when Gainesville

11 filed this lawsuit?

12 CHAIRMAN SLOCH Is the '69 cause of action

13 identical to the Gainesville cause.

O 14 MR. DYMa '7 9 ?

15 CHAIEMAN ELCCH: '79. I'm sorry. As the
;

16 subsequent court of a c tion ?

17 HE. DYMt The identical? No. It includes the

]
18 Gainesville clause, but it includes other things as well.

19 In general, it's a Section 2 charge that everything FPL has
,

20 done since 1955 is illegal, but all of them have joined.

21 They each have different claims.

22 CHAIRMAN ELCCH: There is a principle we would
'

23 establish though, and-let's just limit it to municipalities

() 24 ' f or a while, although I can imagine it going to individuals.

25- If a municipality learns of a case pending

O
!
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.
1 somewhere from which it might benefit and it can join, that

2 it therefore is obligated to file a motion to join in that

(} 3 litigation?

4 MR. DYMa I don't think it is necessary for me to

5 establish the principle in this case _in light of the

6 representations that have been made by the cities in their

7 pleadings bef ore this board . Now, what the cities have said

8 to this board, and we quote this in our brief on page 85,

9 the cities have told this board , "There can be little
.

10 question tha t FPL-FPC's longstending anticompetitive

11 practices and policies were well known to municipal systems."

12 It is clear from the context that they are talking

13 about the practices and policies as they existed in the

O 14 mid-1960 s and that they were well known in the mid-1960s.

15 Why didn 't they sue, the next thing they say.

16 JUDGE DUGGAN I have a small question right

17 there. You mentioned that there was no practics1 reason for.

18 them to sue.

19 MR. DYM: To not sue.

20 JUDGE DUGGAN: To not sue. And just before you

21 there was a little tete-a-tete going with regard to the

22 practical limit of the resources against a rather deep

23 pocketed d ef end ant. -

24 Was there a practical reason that they may have

25 chosen to figh t those cases where they coul.y- afford it?

O
,
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() 1 MR. DYMs Well, apparently the problem with
|

! 2 litigation expenses did not ;teclade them from joining
'

() 3 together before this board, in joining together before the

4 District Court in Miami. And what is there to suggest that

I 5 problems with financing precluded them f rom joining together

6 in the Gainesville case? Nothing.

7 JUDGE DUGGAN Would problems with financing be,

8 in your words, a practical matter?

9 MR. DYMa I don't think the problems of financing,

10 even if they were shown to exist, which they have not been

11 sho wn to exist , would permit collateral estoppel to apply

12 where otherwise it would not. But they haven' shown that

13 there were any problems of financing. Where's an affidavit

O 14 sa ying we santed to join but we couldn't because it would

15 have been too costly? I have not seen anything like that.

16 What I have is a representation by a lawyet. I

17 don 't know whether he knows the f acts or not. Where is an

18 af fidavit saying they thought about joining but they

19 could n ' t join becsuse that it would b? too expensive?

20 JUDGE DUGGAN: My question was developed to your

21 statement as a lawyer that there was no practical reason

22 tha t they couldn't have.
'

23 MR. DYM I am aware of no practical reason why

( 24 they could not have.

25 CHAIRMAN BLOCH: I was thinking you were really

O
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I O 1 advocating _the principle that if you have a course of(_/

2 litiga?. ion and you know about a related case, then you have

{ 3 got to join in it. Tha t would be a possible principle. The

4 problem is the Gainesville case came first.

5 MR. DYMa The Gainesville case came first. The

6 cities h;ee represented to this board that they were all
i

7 aware of the anticompe titive practices tha t resulted in th e

8 filing of that lawsuit. They have represented to this board

9 that they were keeping track of what was happening in the

10 Gainesville case. They represented to this boa rd - that

11 Gainesville was bringing the case not only in its'own right
,

12 but to benefit the other cities.

13 Why didn't they join? And how can they come in

O 14 now and sa y well, we didn't join, but we are entitled to the

15 benefits of that decision when we assumed none of the risks

16 o f it . And tha t is what the Supreme Court we saying in

17 Parklane is not permitted.r

18 CHAIRMAN BLOCH I take it you're saying it is a

19 subjective case. If you know that you can benefit from a

20 case, and you are kind of anxiously looking at it, and you

.

21 a re rather gleeful about its existence, then you had better
!

22 join it or you won't benefit from it.

23 MR. DY We have the advantage in this case of

() 24 having represaatations from the cities. I will say even
,

25 absent those representations, collateral estoppel could not

O
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k 1 be applied. . B ut with those .represen tations --

2 CHAIRMAN BLOCH: I say when should they have

3 joined ? Should they have joined after,the District Court

4 case was lost?

5 MR. DYM4 No. They should have joined right at

6 the beginning or before it went to trial.

7 CHAIRMAN BLOCH: 'Particularly for the

8 noncontiguous cities, what beneilt would they have thought
.

9 they could gain at that point?

10 MR. DYMs Well, I had an argument this morning

11 that the cities a re sa ying that because of a conspiracy

12 f ound in Gainesville, all of them were disadvantaged in that

13 none of them could deal with both Florida Power and Light

O 14 and Florida Power Corporation. That's the argument-that was

15 made.
,

16 CHAIRMAN BLOCH: Of course. But at the time the

17 litigation was started, no one knew about the possibilities

18 tha t major corpora tions would have to wheel power.

19 MR. DY : Gainesville decided to sue.

20 CHAIRMAN BLOCH: But Gain e sville wa s suin g for a

21 direct interconnec tion , weren't they? They weren't suing

22 for wholesale power that required wheeling across the system
'

23 of another major power company. -

. - 24 MR. DYM They were suing for an interconnection.

25 If other cities had felt disadvantaged because of the lack

-
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s_) 1-of an interconnection, they could have sued as well.

2 CHAIRMAN ELOCH: Noncontiguous cities cannot get

(')s.
3 an interconnection , can they? That's very serious it. terms.

\-
,

4 of whether.they thought joining in the Gainesville care

5 would have helped them, in noncontiguous cities.

6 MR. DYM: As I understand it, in the Gainesville

7 case Gainesville wanted an interconnection. It sought an

8 interconnection both f rom Florida Power Corporation, and it

9 alleged that it sought one from Florida Power and Light.

10 I 'm not sure I saw any diff erence between where Gainesvillec

11 stood - and - where any other city in Gainesville' stood at the

i

12 time tha t precluded a lawsuit.

13 CHAIRMAN BLOCH: Because Florida Power was also
('\

14 with the cities, and they could have joined in.-

15 MR. DYM: It just seems to me they cannot have it
.

16 both ways. It just seems to me we are different than
,

17 G ainesvilla.

18 CHAIRMAN BLCCH The other point that I raised

19 bef ore was that if they joined the Gainesville case, this

20 says if they could have easily joined in existing litigation

i

21 a n d all they litigated was Gainesville's problem, they would

22 not have been entitled to relief, would they? I mean, would

23 th e y re ally ha ve joined in the Gainesville case? Is that

(mq_) 24 w ha t the Supreme Court was talking about? Or would they not

25 have enlarged that litigation massively? Kere they required

|}v
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() 1 to do that?

2 MR. DYMs I'm not sare it's any different from the
,

' /~'; 3' airplane accident situa tion where each plaintiff has its own
(_-,

4 case in terms of showldg impact and_ damages but where the

5 issues of liability are the same.

'

6 CHAIRMAN ELCCH: Common .ssues of liability.

7 MB. DYM Certainly under the Fif th Circuit 's t

8 holding, if one accepts tha t holding, there were some ;mmon

9 issues of liability. Where were the cities ? Why did they

10 w a i t ? -

11 They haven't come forward with any indication of

12 wh y , and what we do have are representations that -- and I

13 hate to repeat myself -- that they knew a' what was

( ,

]. 14 happending at the time.
1
t 15 CHAIRMAN BLOCH: Well, as jud'<,ial economy I could
i <

j 16 imagine the Supreme Court writing this opinion, urging the
i

17 usurl case which is a case in which the decision rests on
4

l

18 the balancing of the evidence. It is a burden of proof
j

| 19 problem. It is a review of whethe r or not the jury was

I 20 correct or the judge below was correct, and they affirn or

21 d e n y . It is fairly unusual that le Appeals Court reviews

i- 22 the record and decides that the only way that record could

23 be interpreted by a reasonable man was in behalf of

(~)/w_ 24 liability. You would think that in terms of judicial;-
,

25 economy this was the stronger case for applying collateral |
|

O
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1 estoppel.

2 MR. DYMs I'm not sure that I see that. I guess

(v) - 3 if you looked at it in hindsight you'll say --

4 CHAIRMAN Bl0CH: They would be saying that if we

5 looked e t that whole record we wouldn' t be reasonable to

6 conclude anything.

7 MR. DYM: Eut isn't the point ra ther that

8 presumably the result would have been the same in the Fifth

9 Circuit with the other cities in there, but what the other

10 cities a voided by not joining was the risk that the result

11 would be different. And it is that, it is the avoidance of

12 t ha t risk that precludes collateral estoppel as f ar as

13 they 're concerned .,,

( )
''

14 CHAIR AN ElOCH: Parklane went a little beyond

15 t h a t theory. Before, that risk theory was everything, and

'16 Parklane said there's one other thing at stake here, and

17 that is the issue of judicial economy. We are not

18 litigating a gambling match; we are litigating the truth.

19 A nd to some extent we ought to indulge in the presupposition

20 t ha t maybe some truth was litiga ted .

21 And the question there is was the Supreme Court

22 really thinking sbout this kind as the only reasonable

23 conclusion that can be reached, a liability decision, when

24 they wrote that limited language. Shall we really give tha t

25 much prescience to that lancuage?

,,

d
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(3
(,_A 1 ER. DYE . I don't think it is really' appropriate

2 to .look at that in hindsight. One looks at policy
, .sj ) ' 3 considerations behind the Supreme Court 's opinion . 'dhat the

d Supreme Court was saying ic we shculd net apply collateral

5 estoppel in a way that encourages litigants not to join in

6 litigation but to sit back and wait, because it is the
:

7 sitting back ar.d waiting that creates judicisl diseconomies.
J

8 JUOGE DUGGAh In other words, you would not say

9 to the Surrene Court we're not going to use hindsight with

10 you, but you would say to the cities we will require
<

11 hind sight for you?,

l

12 MR. DYM: I'm not sure I understand. ;

13 JUDGE DUGGANs What I'm sayino is you are 1 coking,

CE)
;

14 a t the cities, and you are saying you should have, yot,

15 should have , you should have, and you 're no w looking at the4

16 Supreme Court and saying to the Supreme Court oh, we're not#

17 going to look at you and sa y you should have. We will look

18 a t what you actually did.,

1

! 19 MR. DYM: I'm sorry. I still don't understand.
!

20 JUDGE DUGGAN: In your analogy you said the

21 Sup reme Court we shouldn't look at in hindsight, and then

22 you just got throuch with a long list of things the cities
,

23 should have done with hindsight.

21 MR. DYMs The Supreme Court's formulation

25 necessarily requires a determinatjon of.whether s litigant

.
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(). 1 who is trying to use offensive collateral estoppel could

2 easily have joined in the prior litigation. I see no way of

3 avoiding the need for the inquiry into the Supreme Court's

4 formulation.

i~
5 CHAIRMAN BLOCH: I guess maybe what Judge Duggan's

6 talking about -- I'm not sure, but let me ask -- the

7 decision was reached in Parklane in 'I979. How were the

8 cities to have anticipated when the case was filed in '69

' 9 that they were going to be bound by a reciprocity rule that

10 the Supreme Court didn 't announce un til '79?

11 MR. DYM Well, if one looks at it that way, back
,

12 in 1968 the doctrine of mutuality was extan t, se the re were

13 other reasons why they should have joined. But there is
3

14 nothing in the Supreme Court opinion that suggests that it

15 should only be applied prospectively. So we are willing to

16 accept that we have to accept that and the standard that it

17 employs.

18 CHAIR 5A5 ELOCH: Let me ask something else related

19 to what the cities said Pifore. Are there facts, specific

20 f ac ts f ound by the Gainesville court that you went to rebut'

21 in this proceeding because you have new kinds of evidence?
.

22 Is there evidence that was not available to the Gainesville

.
23 court that you want to introduce here in order to change the

() 24 results? Or doesn't that matter? I mean legally does that

25 matter or not?

e
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1 MR. DI a I want to say legally ..t doesn't,
.

2 matter. Legally,'what we are sayino is, to put-it most

I'T 3 disadvantageously, we a re entitled to a second shot at the
. \.J

4 issue decided by the Fifth Circuit, and the reason we are

5 entitled to that second shot, even if the evidence is the

6 same, is because under the Supreme Court's formulation, the

7 other cities could have joined in.the Gainesville

8 litigation, and they didn't. As a matter of law that is our

9 position , and I think it is a correct one.

10 Now, if you're asking me would we have come in

11 wit h additional evidence, I think we would, but I'm not in a

12 position of laying out chapter and verse at this point.

. 13 CHAIRMAN ELCCH: Well, to be more specific, as I

14 read the Court's opinion, we have as close to a smoking gun

15 as I've ever seen in a judicial opinion. We have affidavits' -

16 written by top people of two major power companies -- o r
4

17 excuse me, letters introduced into evidence that they

18 routinely informed each cther of actions taken to allow the

19 other person 's economic interest to hold sway, and in

20 addition to that , indicating that they wished the other

!

21 success in what could have been a competition between the

22 two companies.

23 Now, that seems to me to be fairly strong

O)\_ 24 documentary evidence, and it seems to me that while this
|
,

25 perhaps is language tha t suggests we ought'to retry the
|

.

i
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( 1 issue, I have never seen any point in pointless retrials

2 either.

q 3 MR. DYY.: We're not suggesting that ~it would be
D-#

'

4 pointless.

5 CHAIRMAN BLOCH: What would you expect to produce ?;.

) 6 FR. DYM: .I do not think that the material cited

7 by the Fifth Circuit in its opinion is everything that was
1 -

S in the record of that case. There was testimony that was

9 presented that is not. referred to in the Fifth Circuit

to opinion.

11 JUDGE DUGGAN: Was there anything in there to

12 dispel those two particular letters?

13 MR. DYM: I don't think there was anything to

14 suggest tha t those letters weren't written, but as to what-

15 the meaning was I just don 't know.

16 What you are saying is you don't think the result
<

17 is going to be much different.
.

18 CHA 3 MAN ELOCH: I'm saying that if I have some

19 rea son to believe that it might be different, then it places'

20 me in a diff erent position as to whether or not to open up

i
21 that whole issue and retry it again. But if you're telling

22 me that you have nothing that-is going to make a substantial

23 dif f erence in the outcome, it seems to 'me pointless to waste

1 24 our resources listening to the whole issue.

25 MR. pin We think the Fifth Circuit was wrong in

O
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f )D 1 the case.
x

2' CHAIEMAN BLOCH: What are the factual problems you

g]. 3 find with their conclusions?
.v

4- MR. DYM: We believe the Court did not give the

5 weight it should have to the testimony that was presented as
i

6 to the lack of conspiracy.

7 JUDGE DUGGAN: Could you appeal that to the !

8 Supreme Court? -

9 MR. DYM We did and cert was denied.
|

.10 JUDGE DUGGAN: It's finally decided.

11 MR. DYM: It 's ce rtainly finally decided as f ar as

12 Florida Power and Light is concerned. We recently settled

13 that case with Gainesville. We obviously recognize that the

(s
:

14 Fif th Circuit's opinion is binding on us in the Gainesville

is case, but the issue here is whether it is binding on us in

16 this proceeding in favor of strangers to th a t litigation.

17 Tha t is that issue.

|

| 10 I don't know. I wish I could tell you we think

19 we're going to prevail in that. I don't know whether we're

|
20 going to prevail, but I'do think we are entitled to have

21 t ha t issue litigated against cities who did not pa r tici pa te

22 and who therefore did not assume the risk that the case
i

| 23 might have come out di f f eren tly .
,-

(). 24 CHAIRMAN BLOCH: If we were going to litigate that

25 issue again could we do it on the record already compiled by

O
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+ - ). 1 the Court or.just do it on the effect of the record, or

2 would we have to have live testimony?

.
3 MP. DYMa We would want live testimony.-

4 CHAIEMAN BLOCH: How many witnesses? All of the

5 same witnesses to give live testimony?
'

6 MR. LYX: Not necessarily. I have not in
>

7 prepara tion for this argu. ment laid out'the witnesses and

8 evidence that we would present, but I know we would want to

9 do so. We would want an opportunity to do so.

) 10 CHAIRMAN BLOCH: I think I understand the
I

.

11 company 's posi tion with Gainesville. Can we move on to the

12 other?

13 MB. DYM: Cpinion 57. Now, again, I don't think

'
14 there's any question as to what the legal questions are.

15 And we have advanced three reasons why we don't think

16 Opinion number 57 can be given collateral estoppel ef fect.

17 The first, that the substantive standard applied

18 by FEPC differs from that applied by the NRC.

19 CHAIRMAN BLOCH: I'n not sure it does. We have

20 j us t finished reading the most recent case which is Fa rley .
i

21 It seems to me they make a fairly broad statement of the

22 purposes of the antitrust laws and the standa rds we were to

'

23 apply in this proceeding, and that it l's the same kind of

() 24 general antitrust considerations which FERC f elt constrained

25 to apply.

'
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~

l ') ' 1 MR. DYMs I think1this part of the standard here
%-

2 is inconsistent wi th the antitrust laws. There's no

("] 3 question that that is the governing standard here. The
Q-

4 question is what is the legal standard that FERC applied, |

|

5 and I acknowledge that what they said is we -- I think what

6 they specifically said is we attempt to reflect the policies

7 underlying the antitrust la ws in perf orming our

8 responsibilities under the Federal Power Act.

9 I suggest that whatever that standard might be, it

10 is vaquer and more nebulous than the standard that applies

11 in this proceeding.
..

3

12 CHAIRMAN ELOCH: Referring in particular to the

13 Farley opinion, page 145 and following, we have to decide on

I~
14 t he licensing conditions which serve here to harmonize both

i

.

15 antitrust and such cther interest considerations as may be

16 in volved .
'

17 I think you'll find that the discussion of

18 competition in the standards we have to apply is pretty

19 broad , and it was intended to ef fectua te f airly broad public
;

20 work purposes expressed in the Atomic Energy Act and in the

21 hea rings at that time.

22 I cannot imagine that the FERC standards are

|
23 broader or less clearly defined. ',

() 24 MR. DYM: Well, naybe we just disagree on that.

25 Maybe we just disagree. I'd like to think that the
'T

f
%d

ALDERSON REPORTING COMPANY,INC,

400 VIRGINIA AVE., S.W., WASHINGTON, D.C. 20024 (202) 554 2345

. ._. . . _ _ - -. _ -. -.



- _

1173

= (m) 1- standards here are somewhere more stringent.g

2 CHAIRMAN BLOCH:- Do you disagree with my reading

(' 3 of Farley?
())

4 MR. DYM: I don't disagree that is what the

5 Appeals Board said in Farley.

6 CHAIRMAN BLCCH: Do you think we should narrow

7 what the Appeals Eoard said ?

8 MR. DYM: What I come back to is the fact that the

9 statutory standard here is inconsistent with the antitrust

10 laws. The statutory standard FERC operates under is whether

11 c proposal is just and reasonable. Those statutory
1

12 standards are dif feren t. ,

13 CHAIEMAN BLOCH: Just and reasonable what? I

(")
\/ 14 think it was just and reasonable interpreted in the ligh t of

15 the purpose of the antitrust bills. That is the basic

16 extent it is just and reasonable.

17 MR..DYM: That's right.

18 CHAIRMAN BLOCH But as I understand it, they have

19 been connanded to look further than just just and reasonable

20 and use th e purposes of the antitrust laws as nuch as we do.

21 MR. DYMs As I understand it, one factor that FEBC
,

22 takes into ac ount in determining whether someone is just

23 and reasonable are the antitrust laws. .

,( h 24 CHAIRMAN BLOCH4 I see. In other words, if they

25 were to find that it was inconsistent with the antitrust-

.-
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( }_
1 laws, they would be free to do it anyway if they thought

2 other things overrode it. In other words, they have a less

3 stringent a n ti trus t standard than we have. '4e can't<s

.Q
4 override it. If we find that the purposes of the antitrust'

5 laws succest that you shouldn't be licensed or they should

6 be .condi tioned , we should do that.-

7 You're saying that just rnd reasonable tesns that

8 even if they find that, they don't have to take any special

9. action because they could find other purposes'that override

10 that.

11 MR. DYMs Well, that is what they say.

12 CHAIR AN ElCCH: That means they are applying a

13 less stringent antitrust st andard than we d o.

14 MR. DYM: It seens to me a priori it ought to be

15 harder.

16 MR. DYM: I don't think so. I don't think so.

17 CHAIRMAN BLOCHs Why?

18 MR. DYMa I assune that what the situation should

19 be is that the agency with a more stringent standard should

20 not apply collateral estoppel in fact to a looser decision.

21 CHAIRMAN BLOCHs They said even though we don't

22 have to be bound b y antitrust considera tions. We feel that

23 it 's strong enough in this case that w e'. s h o u l d b e b o u n d , a n d

() 24 our standard is that the antitrust considerations by

25 themselves would bind us.
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1 MR.'DYM: It is a question of how they apply -- I(}
2 mean what antitrust standards they were applying and how

3 they were applying them. They are doing it differently thang-s,

\]i

4 this board does or should.-

5 CHAIRMAN BLOCH: All right. But why is it not a

6 f ortiori binding? I mean they could be doing it a different
4

7 way by the way they controlled this nevertheless. Are you

8 sa- ing there's no comparison between the two standards at
,

9 ' 11, or are they similar?

10 MR. DYM They can be compared like Section 1 of

11 the Sherman Act can be compared to the standard that applies .

12 here. But, f or exam ple , if this board should decide
'

13 something under the antitrust laws on a policy basis, the;

j 14 question would be whether that determination, is it entitled

j 15 to colla teral estoppel ef fect before a court wh'ch applies a

16 more stringent standard. And the answer would be no, it

t

]
17 should not be.

18 CHAIPMAN BLOCH: And similarly, it seems to me,

19 tha t if we decided something because the Atomic Energy Act
i

20 applies the premises of the antitrust laws directly, FERC

21 might not have to follow it because there is it by judicial

22 interpretation, and they are supposed to weigh that as one

23 o f the factors in fair and reasonable, but it is not

( )- 24 controlling on them. Eut it seems to me that the opposite

25 does not follow.

O
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;

(n) 1 MR. DYM I don't think so. Well, I don't'think

2 it does. I don't think it does. I think the way the law
!
.

3 has developed that if the first decision is rendered by an

4 agency that applies a more stringent standard -- that is the

; 5 only factor that we are looking at -- that an acency with a

6 looser standard will apply collateral estoppel effect to th e

7 first decision but not the other way around.

I
8 CHAIR AN BLCCH: And you think our standard is

,

9 more stringent. You need to prove more for us.

10 MR. DYM: That is correct.
;

11 CHAIRMAN BLOCH: So if we were to conclude that

12 you 're wrong on that, that Fa rley in f act is a t least as

13 loose as the FERC, then we should apply the FERC decision,4

O
14 assuming the other factors that you're going to argue to me

15 in a minute?

16 MR. DY3: If you conclude that, then you're

17 rejecting oy argument on this issue.
i

18 CHAIRMAN ELOCH: I think I understand your

19 position. You may go to the next point.

20 MR. DYM: The next section is burden of proof.
,

21 CHAIRMAN BLOCEs Where's the burden of proof

22 h e r e ? Coul d you inform me on that?

23 MR. DYM: It is'the hurden of proof to show a y
,

J 24 situation inconsistent with the antitrust laws is by my

'25 colleague.

O,
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,.
! 1 CHAIRMAN BLOJH: Your authority on that?

2 MR. DYM: We cited Southern Califcraia Edison.

/) 3 And let me just add to that there's no question but that the~'

V
4 burden of proof in the FEPC prcceedino was on FPL. Indeed,

5 one looks to what the holding was of FERC. The holding was

6 that FPL had not sustained its burden of proof. That was

7 the holding.

8 CHAIRMAN BLOCH: Now, I need to see that citation

9 also. Is it possible that you can cite me to the version of

10 the opinion which a ppea rs in Ci ty 's brief , since that is the

11 most convenient one to refer to?

12 MR. DYM: Yes.

13

0.s
14

15

16

17

18

19

20

21

22
,

23 -

r3
V 24

25

bv

i

'
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() 1 MR. DYMa If you look at page 315 of the version

2 that is-in Cities' briefs, 315 is on the bottom. There is a

(~) 3 first brief.
A.)

4 ' CHAIRMAN BLOCH: Okay. Please continue.
.

5 MR. DYMs If you look at the carryover phragraph
;

S on the left-hand colunn, the last sentence, "In the instant

7 case, we find only" -- and I would emphasize the "only" --

8 "that FPCL has failed to carry its burden of

9 justification." The previous sentence says the Federal

10 Power Act accords the utility the right to propose such

11 limitations -- that is, service limitations--- and an

12 opportunity to demonstrate that its prcposed change in

13 service :is just and reasonable. And FERC decided that FPCL

14 did not carry its burden of justification. That is pretty

15 clear , I think.
F

16 And I think the law is also clear. And again we

17 ref er to a Supreme Court case, on page 92 of our brief.

18 CHAIRMAN BLOCH: One second. That paragraph

19 begins or has a statenent earlier -- and I am only thinking

20 aloud; I have not rejected your arcument, let me make that

21 clear.
i

22 "The Commission wishes to emphasize that we are
, t

: 23 not today holding the utility with market power is, per se,

/
' 24 precluded f rom amer. ding a general tariff to impose(_j

25 conditions which limit service availability. The Federal
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(%) 1 Power Act accords a utility the right to propose such
,

2 limitations and an opportunity to demonctrate that its

:(d]
3 proposed cha nge in service _ is just and reasonable. In the

.

u '

4 instant case, we find only that FPEL 'has f ailed to carry its

5 burden of justification."
~

6 The interpretation that suggests itself to me is
4

| 7 that assuming that FPEL has monopoly power, then it still

8 could prove that it could make this tariff change and it .has

9 not carried the burden on that. But that does not suggest

10 t ha t te finding on monopoly power itself wa s made because of

11 the burden of proof.

12 In other words, there is a two-stage finding

13 here. One is e discussion of monpoly power, and I do not
s

)
' s 14 see f rom this one quote that that finding was based on

15 burden of proof. I see only the indication in this one

16 paracraph that the finding that follows next, the finding

17 tha t if you have monopoly power you have to sustain the

18 burden of proof on the reasonability of the tariff in light

19 of that, that that is where the burden of proof was used.

20 Was the 1 rden of proof also used on the monopoly

21 power finding itself?

22 MR. DY3. Well, let me say the ultimate burden of

I
J 23 proof to establish the justness and reasonableness of FPL's

24 proposal was clearly on FPL. There is no qu'estion on that.

25 CHAIRMAN BLOCH. That's right.

-
,

ALDERSON REPORTING COMPANY,INC,

400 VIRGINIA AVE., S.W., WASHINGTON, D.C. 20024 (202) 554-2345

-- - - .. ,. ,- ,- . . .m



.. -
- . - ,

n

.

,

1180

, (~) 1 MR. DYMa If what you are suggesting is that that

2 burden shif ts 'back and f orth during the course cf the
.

3 proceeding depending upon what issue is:being litigated,.I-

4 do not know of anything that would suprort that.

5 CHAIEMAN BLOCH: Well, I guess I am suggesting the

6 followings that a shif t- in the burden of proof could af fect

7 tha use of an opinion for collatertl ectoppol purposes,
.

,

8 particularly where a court indicstes t hat 3. was the burden

9 of prcof itself that made it determine the issues which are
.

10 trying to be estopped.

11 Now, I thought you were saying to me this-

12 particular tribunal, the FERC, had indicated that on the

13 issue of monopoliza tion they actually decided it because of

O 14 burden of proof. Now, we could say that automatically

'

15 whenever the burden of proof shifts, you can apply

16 collateral estcppel, and I take it you would have us do

17 tha t. 3ut we could also apply a lesser principle, which

18 is We will not apply it if the burden of prenf has

19 shif ted, and there is some indication in the initial opf.nion

20 that it mattered.

; 21 Now, am saying that the language of the court'

<

22 here suggests it did matter to them, the burden of proof,

23 bu t maybe not on the issue of whether or not there was

O)(, 24 monopoliza tion. As I recall, ther. is other lancuage in

25 here that is f airly strong on monopolization, comparing the

' ALDERSON REPORTING COMPANY,INC, ;
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.f) 1 documentary evidence to the oral evidence.
v

2 MR. DYMt That's correct.

3 CHAIRMAN BLOCHs And that part reads to me as ifg-)
%)

4 there wa s more conclusiveness in FERC's opinion about that

5 issue than mere weight cf ' evidence as appears to have

I' 6 occurred in its mind about.the validity of the tariff that

L Y was proposed .

8 MR. DYM I do not find the distinction that.you
I

| 9 suggest reflected in Opinion Number 57. What I do find is

| 10 the ultimate holding, the ultimate holding in the case,-was
,

11 specifically based on f ailure to sustain a burden of proof.,

12 Now, if you needed evidence that burden of proof

13 made a difference, it seems to me that's it. When the

b'd
! 14 holding says the teason we are deciding against FPCL is

15 because we are not satisfied that FPCL sustained its burden

l 16 of proof. That is what tha t language says. I do not think

17 it is subject to any other interpretation, especially with
4

18 thE word "only" in there. I hate to put all my eggs in that
i

19 one basket , but it is important.

20 FERC is saying, "This is the reason we decided,

21 this is wha t we decided, and this is the reason we decided..

22 And our holding is that FFCL did not sustain its burden of>

,-

23 p ro o f . " '.

() 24 Now, if that is accepted, if that reading of

25 Opinion Number 57 is accepted, then I submit that the law is

(
-

1
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1. clear that collateral estoppel eff ect cannot be given to

2 Opinion Number 57, because of well-established law that when

3 there is a shif t- in' the burden of proof, collateral estoppel

wJ
|- 4 ef f ect does not apply.

l-
5 CHAIRMAN BLOCH: Okay, now, let us just wait for a

6 second again, and show~ me where you could -- I am sure that

.7 since you ' ha ve said it is.true that it must be true. But
i

8 where in Midland or in -- whera do you find the citation ?4

9 MR. DYM: Oh, 1a sorry. Well --
|

1 10 CHAIRMAN BLOCH: No, no, I am sorry. On the

11 burden of proof in our proceeding. The separate peint that

12 you raised earlier.
.i

13 MR. .DYM Well, on page 91 of our brief, we cite
O
'# 14 to Davis Eesse and Midland. I do no t ha ve the -- okay, I

i

| 15 see you do have the opinions there.

16 CH AIRMAN BLOCH: I thought I had Davis Besse'with
1

| 17 m e. I thought.I had a yellow book with Davis-Besse in it.

18 MR. DYMa Judge Bloch, not the Appeal Board
,

19 decision. I am referring to the Licensing --

20 CHAIEMAN BLOC 9 Whichever one you are referring

21 t o .
;

22 MR. .DYMa The Licensing Board decisions are the

23 ones that I cited to. .

l( I 24 CHAIRMAN ELOCH: I see. Refresh my mind on what

I' -25 the language was involved in the Licensing Board epinion.

: O
i

ALDER $oN REPORTING COMPANY,INC.r
> '

400 VIRGINTA AVE., S.W., WASHINGTON. D.C. 20024 (202) 554-2345

_ _ _ _ . . _ . , _ _ . ~ _ . . _ . . . - . . . . , _ . _ . _ . . _ . _ . _ . _ .



1183

dr .1 And' then , if you would , .since it is a Licensing Board

2 opinion and in both cases there were appeals, you might-

(3 3 comment on what the effect of the appeal wa s on this
%)>

| 4 particular portion .

5 3R. DYKs There was no discussion of which I am

-6 aware in the Appeal'Eoard decisions that ca st any doubt on
;

7 the conclusions of the Licensing Board that I cited.'

;

| 8 CHAI" MAN BLOCHz- I take it they also did not

9 af firn it?
,

10 MR. DYMs I think --

1 11 CHAIEMAN BLOCH: It did not cast any light at

12 all ? Right? ' No discussion ?

13 MR. DY : There was no discussion.

O
14 JUDGE DUGGAN: I ha ve one question about the

15 grammar in there, one little question on the grammar. Y0u

16 said the shift in the burden of proof. That really is not

4
.

17 correctly stating it. What you really nean to say is that
i

18 there is one burden of proof in Opinion 57 and you contend
-

19 tha t there is a different burden of proof in our .

,

2C proceedings; is that correct?

21 MR. DYMs No. It is more than a shift in the

22 burden of proof. It is a complete reversal of the burden of

23 proof. We had, FPL, had the burden of proof in Opinion

24 Number 57.

25 JUDGE DUGGAN: Your contention is that you do not
;

O

.
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-1 have this burden of proof here?t

2 MR. DYMa Yes.

3 JUDGE DUGGAN: Just bear with me on the little bit

4 of ignorance coming in here. When the Applicant files for a

5 license then goes to the Justice Department, among other

6 people, the Justice Department then files a report. If th e

7 Attorney General report is such that it is unfavorable j
|

8 because of antitrust considerations, then there must be a
i.

9 hearino. '4ho has the burden at that point?

10 MR. DY!: I think that whoever tries to establish

11 a situation inconsistent. You know, you recognize that is

12 no t the situation here. But even in that case --

13 JUDGE DUGGAN: I am just thinking now, would you
-

)-

14 not have the burden of establishing that licensing of the-

15 reactor would be consistent with the antitrust laws?

16 MR. DYM: I do not think it would, not the way the

17 statute reads.

18 JUDGE DUGGAN: That is something we could check

19 ou t .

20 CHAIRMAN BLOCH: I know the page in Davis Besse.

21 I would like an opportunity, if we could just take about a

22 ten-minute recess right now?

23 (Brief recess.) .

O 24 ca^1axxx stoca- the moera wee #ov reee twe

25 sections provided to us by the parties. The burden of proof

O
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() ~1 in the previous Licensing Board opinions in-Davis Besse'and

2 Midland. I am interested in knowing, since the regula tion

(- 3 applies Lto -who is the proponent of the order, I am curious-
%3/

4 to know what order is being sought.here. Are we. issuing.an

5 order at the end of this proceeding.that the Director of
i

6 Nuclear Regulation may issue a license without regard to

7 concerns about the antitrust laws or with certain conditions

8 attached , or are we issuing an antit rust order at the end of
, ,

9 this proceeding?
i-

10 It seems to me that the way the regula tion is

i 11 worded, the nature of the order we are being asked'to issue

12 may be determinative of who har the burden of proof. And I

' 13 do not see a direct address of that in the previous

O
: 14 Licensing Board panel decisions.

'

15 MR. DYM: Well, I think the answer to that is to

16 the extent the Cities are a sking you to make a finding of a

17 situation inconsistent with the antitrust laws. That is

18 clearly what they are doing. Had they not intervened in the

19 proceeding and asserted tha t contention, there would havee.

i
20 been -- I assume there would have been -- unconditional

21 license.

22 CHAIRMAN BLOCH: And there would have been no

23 finding by this Board. And tha t is also true in a safety
,

i' |
1

, /_ 24 portion of a proceeding, an d. in the safety portion what

25 happens is that after the contentions -- excuse me -- in an

[~)%/
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() 1. 'op e ra tin g license it would be; not $n a construction -- but

i

'

p 2 in an operating license, once the intervenors have come in,
~

f
~

.3 the burden of proof-still rests on the Applicant-because'the{}
E4 order being sought is a directive to the' Director of Nuclear

5 Regulation that he may issue a license with conditions

6 attached or without conditions.;

7 Now, my question is: Is there any difference
1

8 between the order we issue' in this kind of proceeding and
i

I 9 the order we issue in the safety portion of a construction

- 10 license proceeding, or are they the same? Are we really

11 issuing the same kind of authorization to the Director of
7

I

12 ' Nuclear Beg ula tion , or is it a different kind of order?
,

!

! 13 Now, there must be some precedent on what' orders

]
14 have been issued.;

i-
15 MR. DYM: I am not an expert on NRC procedure.

16 May Mr. Bouknight address the Board on that?
a

17 CHAIRMAN BLOCH: Please.
1

i
18 MR. BOUKNIGHT: Judge Blech, I think that the

19 dif ference is t In the case of an operating' license in-a
.

20 health-a nd-saf e ty proceeding, there are findings that have

21 to be made by the Commission before the license can be
;.

22 issued. The Commission has delegated the power to make*

23 those findings to the Directcr of Nucle'ar Reactor Regulation
/~T '

(,) - 24 except where there is a request for a hearing.
,

) 25 And then the Licensing Board ' takes over with

O
t
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1 respect to those issues. And when it issues its decision,

!

L
2 then the Director is free to go ahead and make any

3 additional findings he needs to make and to-issue the

j 4 license.

5 With respect to the antitrust proceeding, there is

6 precedent by implication in several cases, where when'

7 settlements have occurred during the midst of an antitrust

8 proceeding that have involved all the parties, then the

9 Boa rd has simply issued an order stopping the proceeding.

10 They have not made any findings or a ttempted to issue any

11 directives to the Director of Nuclear Reactor Regulation. '

12 CHAIRMAN ELOCH: Well, what about when the orders

13 -- excuse me, but there is one other part to that: What

O 14 about when the cases are not withdrawn, what kind of order

15 is issued at that point?

16 MR. EOUKNIGHT: Well, when the cases are not

17 withdrawn, the only kinds of order that I have -- I do not

18 recall whether there has been any effort to direct the
t

19 Director of Nuclear Reactor Regulation; I do not think there

~

20 has in any of these decisions that have run their course.

21 CHAIRMAN BLOCH: You think it is merely an order

22 on whether or not the antitrust charges that were raised by

'

23 inter' enors were valid? Recause if that is the nature of

O( / 24 the order, then it seems to me that you may be correct that

25 the proponent of the order are the intervenors. But if the

O. .
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1 nature of he order was in the nature of a directive to the(

2 Director of Nuclear Regulation', it seems to me that at least

3 technically on the rules that it is possible that the other
V

4 action of our brothers on the a ppeal pa.nel could be wrong.

5 MR. B3UKNIGHT: Well, I think that the former is

6 the case. And the occasions on which -- I know that I have

7 had to work my way through this wrangle on at least.one

- 8 occasion, and I am trying to remember what it was.

9 Well, I remember when the Cities first filed in

10 this proceeding, requesting approval of their late petition,
;

11 that they suggested that it was necessary f or some finding

12 to be made befcre the construction permit could issue. And

13 this Licensing Poard held the contrary. They granted the

14 lat e petition, but they did so on grounds of 2.714 rather

15 than on any ground tha t a finding was necessary, and that l

16 the ref ore a h ea rin g would be held.

17 CHAIRMAN RIOCH: Okay. So that certainly in this

18 proceeding , where the constructic:a permit has issued, and

19 this is a proceeding in the constructica phase of the

20 licensing process, we could not authorize the issuance of

21 the construction permit --

22 MR. BOUKNIGHT: That's correct.

23 CHAIRMAN BLOCH: -- we would bava to make a direct

O 24 finding en the entitrust 1ews ene the bu=een hes shifted.

25 MR. BOUKNIGHT: Yes, sir.

O
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1 JUDGE LAZO: But, Mr. Bouknight, would we not.then(v;
2 want to-design some conditions that would be attached to the

6 '3 construction permit even though the construction permit has. g j
. v

4 already issued?

.5 MR. EOUKNIGHT: You could do that, Judge Lazo, but-

6 at that point the proponent of an erder requesting that that

7 be done is clearly the Cities'. The company has a

8 construction permit. That' construction permit has been

9 issued subject to the action that this Board may later

10 t ak e . But what this proceeding is about is that the Cities

f 11- ara requesting that you apply some conditions to that, and

12 they are the proponent of that order as I see it.

13 CHAIRMAN BLOCH: Is this, inciden tally , an

O 14 unintended procedural corollar.v of the fact that they

15 decided to pernit the construction permit to issue in th e
4

16 first place? If it had,not issued --
-

17 MR. EOUKNIGHT: I do not think so. What this

18 comes out of is the idea that affirmative findings are not

19 required by anybody within the Commission on antitrust

20 issues before a license may issue. I think that is the ,

21 grounding of those Licensing Boards' views and my view that

22 this is dif ferent from the health and saf ety side.

23 CHAIRMAN ELOCH: And t. tat is'true even after the
m,

; . h 24 Justice Department has filed its statement that there a re

25 antitrust problems, there still may not be any rea on for

*
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KD 1 affirmative findings?
As.

2 MR. BOUKNIGHT: That's right. No t f or af firma tive

=

3 findings. There has to be'a hearing, says the legislative i

' 4 history on what the ' Department of ' Justice has said. But

. 5 when the Department pulls out, as they did ultimately in the

6 -Duk e case, and then the intervenors pulled out in the Duke
~

7 case, then that Licensing Boati -- and in the Georgia case,

8 the same thing happened. Both ( f thore Licensing Poards

9 concluded that they did not have to make any findings in

10 order f or everybody to go home.

11 ' CHAIRMAN BLOCH: Now may we have Mr. Dym back,

12 ple ase.

13 MR. DYM: Yes, sir. May I have a moment, please?

14 (Pauce.)

15 MR. DYM: Let me add one thing to what Mr.

16 Bouknigh t said, and that is, in the posture we find

17 ourselves now, we are not seeking anything frcm the Board.

18 We have a construction permit to which conditions have

19 a ttached . We are perfectly satisfied with those. So we are-
t

20 n o t affirmatively here asking the Board to do anything for

21 u s. The Cities are asking the Board to do something for

22 the m.

23 JUDGE DUGGAN: Those conditions were not reached

O"

24 ita citie=. txeo a > e re ther?

| 25 MR. DYM: No, they are not. They were not.
I

. p.t

1
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. $( ) I' . JUDGE DUGGAN: So that_is partial conditions until

2 such time as we see_ vhether- any more are needed?
~

- ("s 3 MR. DYM: That's correct. Eut we are'saying that
%-)

.

.

4 we see no need for any more. He are perfectly satisfied

5 with 'the situation as it exists now. It is the Cities who.

6 are dissatisfied, and they are pressing the Board to do
,

7 something f urther. We are not.

8 CHAIRMAN BLOCH:- I take it, incidentally, that

9 that also would apply if Cities wa n ted the . ope ra tion 'of the*

10 reactor to be held up; they would have to have us issue an
>

11 affirmative order to that effect, wouldn't they?

I
12 MR. DYMa I am not sure that I -- well, I am_not'

13 sure -I know what the situation is with respect - to a n
.

14 ope ra ting license.
4

15 CHAIRMAN BLOCF: I was just trying -- nc , this is;

16 a construction proceeding.
,

17 MR. DYM: Right.

18 CHAIRMAN BLOCH: And I was just trying to follow4

19 through the logic of what you were saying. That is, if we
,

20 do nothing, you said, the reactor just opens.

21 MR. DYMa I think so.

22 MR. BOUKNIGHT: The question of whether the

23 license can be issued while this procee' ding is pending is, I

() 24 think, a question that is up to the Director, at least {

25 directly . And the q uestion is: Will he wait? Will he feel |
.

'

.

!
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(7 1 that he must wait in light of the statute, because this~

91
2 proceeding is still going on?

3 CHAIRMAN BLOCH: This gets a little circular. Itrw
-U

.4 sounds'like tua same issue I thought we just finished

5 discussing.

6 hR. DYM: It does get a little circular.

7 CHAIRMAN BLOCH: So then he may need an order from

8 us that he can issue the operating license.

9 MR. BOUKNIGHT: He may conclude that he needs an

10 order f ron you saying that this -- that he needs evidence
,

11 that this proceeding has been. terminated. That could be an

12 order from you sinply saying, "Now that all the parties ha ve'

13 withd rawn , the case is terminated."

14 CHAIRMAN BLOCH: .,11 right, now, really I am'

15 confused about who is seeking an order.

1d (Laughter.)

17 MR. BOUKNIGHT: We are not seeking an order. We

j 18 are seeking from the --

19 CHAIRMAN BLOCH: You may be. You may seek an

20 order from us to the Director that he may issue the license.

! 21 MR. BOUKNIGHT: No, sir, we will never seek that.

i

22 We will seek from you --

23 CHAIRMAN BLOCH: A nemorandum' tha t "he may." ,

24 (Laughter.)

25 MR. BOUKNIGHT: We were caref ul in what we did a sk

O
?

l-
!
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~ (; 1 you about, because we tried ~ to think that' question through.
Q<-

2 We-think that the most that we could ask of.this Board is an

rg 3 order estopping these Cities from objecting to that kind of-
Gl

4 an action in which event we believe the Director would issue
i .

5 ' the operating license just as he issued the construction '

;

6 permit. The same circumstances.

7 CHAIRMAN BLOCH: And in the estoppel motion you
,

8 would have a burden.

9 MR. BOUKNIGHT: On the estoppel motion we are
,.

10 definitely the mover.

11 MR. DYh: I do not think there is any reasonable'

12 dispute on tha proposition : hat the Cities have the burden

13 of proof on the issue of inconsistency with the antitrust

i 14 la w s . The converse of that issue was the issue that FERC
;

15 looked a t, and in that proceeding FPEL had the burden of

16 proof. And what we submit is under controlling law that

i 17 shif t precludes collateral estoppel effect in Opinion 57.

18 CHAIRMAN BLOCH: Okay. Now, I have one other

19 question which is related to this issue. Before I let you

20 conclude your way, I am concerned that in the Parson E !
;

21 Wit timot , ortion of this proceeding you persuaded us to do
,

; 22 something which I thought was correct; that is, you

23 persuaded us that in the PURFA area the', FERC really was a '

24 better authority than we are to decide aititrust issues.

25 And I wonder whether I was not at the same time persuaded

O
4
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(v) 1 that when it'comes to utility rates and regulation that

2 their knowledge of Florida Power & Light over the years,

rm 3 particularly the Staff's knowledge of Florida Power E Light,
:\w)

'4 does not make it also smarter for us to say that no r.atter

5 how long we take at this, even if we take many more months-

6 than they did hearing the same issues, that their wisdom is

7 greater than ours.

8 MR. DYM Well, I do not think that was our

9 -position in the Psrson C Wittimore situa tio n . I think we

10 did say that FURPA issues which were matters of first --

'.1 CHAIPMAN BLOCH: Antitrust issues related to PURPA

12 issues.

13 MR. DYM I do no t --

iO)v 14 CHAIRMAN BLOCH: Because they were asserting that

15 there was a situation inconsistent with the antitrust laws.

16 That was the only thing they could assert here. They were a

17 little conf used and at sometimes said some things about

18 direct PURPA issues. But I think the only thing the Board

19 was in te rested in , as indicated by the order, was the

20 inconsistent with the antitrust laws allegations. And I

21 think you persuaded us that on those we should consider FERC

22 to be a better authority than we are er those antitrust

23 issues. '.

24 MR. DYM: I thought ' the situation was tha t the

25 antitrust issues did not arise unless Parsons & Wittimore

('\
U
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/m\ 1 was able to establish its s tatus under PURP A. And it is on-

wi -

2'that issue that we urge that FERC be deferred to.

.h_ 3 CHAIPMAN BLCCH: I think we-went beyond that and

LJ .
4 addressed directly this other issue of the situation

5 inconsistent in rela tionship to PURPA and the desirability

6 of FERC deciding that because'it would so greatly' affect the

7 substan e of the way PURPA was administered.

8 It was the relationship of the antitrust laws to

9 PURP A, just as this is the relationship of the antitrust

10 laws to th e entire scheme of regulation of utilities. And

11 really only a portion of it is the relationship -- a lot of+

J. 12 the issues being raisad here are related to that rather than

13 j us t the effect of this new nuclear plant.
O

14 MR. DYM: Well, if you are pressing me to

15 acknowledge that FERC has more expertise than this Board

16 does on antitrust issues --
.

17 CHAIRMAN BLOCH: No, not on antitrust issues, but
,

18 on antitrust issues related to power companien and their
!

19 rates and wheeling and all of those issues which are the

20 daily bread of the F ER C . I mean that is what they do

I

21 e ve ryda y. We do it as a sidelight.

! 22 MR. DYM I understand that. But I think what we

23 a re entitled to, no matter whether-it l's a sidelight or the

24 principal part of your occupation, to have a fair shot at

i

| 25 litigating those issues before you. And what I am tryinc to

O
NI
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u rge 'is tha t , for a number of reasons including the lack of) 1

[ - (J -
.

2 a f air opportunity to litigate bef ore FEEC, which I will

L 3 come to, but the FERC decision,-whatever their expertise
a

4 vis-a-vis this Boa rd ma y be , is simply not entitled to

'
- 5 collateral estoppel effect.

6 CHAIRMAN ELCCH: Incidentally, do.you have any.
!

7 case in which the sole reason for refusing to apply

i

8 collateral estoppel was based 'on a shift.in the' burden of
,

1 9 proof ?

10 MR. DYX: On page 92 of our brief, the first cases
:

11 stand for the proposition that it is well established that.
.

12 where the first ca se, the criminal case --

13 CHAIRMAN RLOCH: No, tha t's not the question I

14 a sked .

15 MR. DYMa Well, if you look at the case of Young C
,

16 Com pany versus Shea, down at the bottom of the page, the
,

17 civil ca se, and the holding of the case is stated in the ,

18 description of it.

19 CHAIRMAN BLOCH: No, that's not a shift in the
.

20 burden of proof. It's a change in the standard of the

21 burden of proof.

22 MR. DYM: Well, I would suggest that we have an a
!

23 f ortiori case. What I am saying is that the Longshoremen
:

24 had the burden of prCof in both proceedings. He had a

25 heavier burden in the civil case. And the court said that
!

_

I
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() 1 does not preclude him from. instituting.an administrative

2 case. So merely a difference in the degree of burden of
;

\T 3 proof precludes collateral estoppel. Here we have a/~[
J-|

l 4 complete 180-degree shif t.

5 CH AIRMAN ELOCH: Okay. Now, do we have any cases

j 6 on .the complete 180-degree shif t that do not involve a

7 change in the standard of proof ?,

8 MR. DYMa As I stand here, I just do not know. I

9 think we have --
.

10 CHAIRMAN BLOCH: I would apprecia te it f rom either

11 party a filing if they find a case tha t answers that direct

'

12 question , whether there should be colla teral estoppel .when

13 the only dif ference is a change in the direction of the

O 14 burden of proof as opposed to the standard. I mean one

15 reason it concerns me is bechuse so far I have decided many

16 cases. It has not been a lot of years, but I have been in a

17 couple of agencies. I have never felt that the sole

18 determinative fector was burden of proof. And I would feel

19 more comfortable if I had a judge who had-faced those kinds

20 of issues say that is enough of an issue to sway me as to
;

21 whether or t.ot to apply collateral estoppel.

22 MR. DYM: Or not to apply it.

23 CHAIR AN BLOCH: To apply it'or not to apply it.

() 24 MR. DYM: Yes. 'J ell , I will try to find that
:

25 case , but I am sugge sting tha t analy tically this is a --
,

I

(
- ts

4

t
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1 CHAIRMAN BLOCHs I see the possibility --

2 MR. DYM: -- this is a stronger case than the

3 typical one that arises between crininal and civil cases

4 where the Governmen t loses a cricinal case and it has got a

5 substantial -- a heavier burden of proof, then is permitted

6 to proceed civilly because its burden of proof is less.

7 Now, those cases aculd stand for the proposition that if our

8 burden of prcof, if we had a burden of proof here and it

9 were less than cur burden of proof befcre FEPC, collateral

10 estoppel could not be applied.

11 A fortiori, where we have no burden of proof here,

12 collateral estoppel can be applied. I will try to find a

13 ca se , but I think analytically that is correct.
_ ,

)!

14 CHAIRMAN BLOCH: All right. I guess what I am

15 saying is that there could be a greater difference between a

16 shi f t from a criminal to a civil standard or a shift from a

17 tort standard to the agency standard could be a greater

18 dif ference than the shift on who has the burden, the

19 ultimate burden of proof, not the burden of going forward,

20 but the ultimate burden of proof, because the only time the

21 ultimate burden matters is when there is an exact equipois

22 of the evidence.
.

23 MR. DYM: 'a' e l l , I think we are dealing here with

f!h 24 both aspects of the burden of proof in the sense that the

25 burden of acino f or ward was bef ore FPEL and FEEC, and it

,
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1' simply did nothing, it could not get anything. Andg

2 according to 'FERC the burden of persuasion was on FPCL.

3 Here I suggest that both burdens are on the Cities.- So it :
.

,

-O
4 does not -- I will try to respond to your inquiry and see if

5 I can find a case :that deals with the shift.

6 But what I am suggesting-is that I think the
i

7: principle applies a fortiori =from the cases that we have

8 cited.

; 9 CHAIRMAN ELOCH: I understand the argument. Now,
3 ,

10 would you like to proceed? ,.

11 MR. DYM: The third reason.that we think Opinion
4

12 Number 57 should not be given collateral estoppel effect in

13 this proceed $ ng is because FPEL did not have a full and fair

'

14 opportunity to litigate before FERC in Opinion Nunber 57. ,

' -15 Again, I do not think there is any dispute as to the

16 standard tha t applies. In a sense, I think even Cities

17 would scknowledge that under controlling law there has to be

18 a finding that we did have a full and fair opportunity to.

19 litigate in order. for collateral estoppel to apply.

j 20 So the question really is, looking at the

21 circumstances of Opinion Number 57, did FPEL have a full and

22 f air opportunity to 13 tigate the antitrust or
i

23 anticompetitive issues that the Cities are advancing in this

O 24 oreceee1 ace

25 JUDGF DUGGAN: Did you object to that finding in

.

|
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O 1 that particu.'.ar hearing ~on the basis that you had.not had a
~

'

vs .
2 f ul1~ and f air hearing?

3 MR. DYMa I think Mr. Bo uk nigh t explained' tha t weg3,

LJ
4 did. take an appeal from the FERC decision.

,

5 CHAIRMAN BLOCH: Was that a ground you filed with>

- 6 the . Commission f or reconsideration?
i

7 MR. DYM: We did-apply to the Commission for

' 8 reconsidera tion, indicated in that petition that we were

9 ' pre pa red to accept the conclusion of serving the smaller4

10 utilities within our service area.

11 And we expressed some concern about other things,

12 and FEEC said, "Come back to us later with a specific

13 proposal ." But even with that, we did take an appeal
,f

' '

14 f ollowing the negotiations with the De pa rtm en t cf Justice-

1
~

15 where FFEL agreed to assume the obligations that. vere

16 imposed upon it. That appeal was dropped.

17 CHAIRMAN-BLOCH: Was it in 57(a) that they

18 indicated there were some 20 to 30 other dockets pending in

i
19 which they were suggesting that there be more rapid progress

4 20 as a result of the 577
.

21 MR. DYM: I do. not ha ve that in front of me. I

22 just do not re memb er.

23 CHAIRMAN BLOCH: .Well, maybe Mr. Jablon can

; 24 comment on that when it is his turn.

25 JUDGE DUGGAN: Just to be very precise on it, you

f4V
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1 did not appeal on the basis thatLyou had not had a' fair

2 hearings did you?

/w '3 MR..DYM:. -Well, what I am saying11s I do.not-think
Q)g

4 ve ever filed a brief. What I am saying is'that the-

5 proceeding was obviated. I mean the merits of'the

6 proceeding war ' obvia ted by reason of the settlement with the

7 Department of Justice.

8 JUDGE DUGGAN: So there was no appeal taken?

9 MR. .DYM An appeal was tak'en. It was dropped.

-10 JUDGE DUGGAN: Okay. And in that appeal did you

11 appeal on the basis that the time constraints had obviated a-

12 f air and full hearing?

13 CHAIEMAN BLOCH: You had not gotten to that point?

14 MR. DYM: It had not gotten.to that stage.

15 CHAIRMAN.BLCCH You noticed the appeal, but did-

16 not brief it?

17 MR. DYMa I think tha t is correct. Tha t ' is

18 correct.

19 JUDGE DUGGAN: Co uld I ask you one more question?

20 This is going back just a little bit, but under the civil

21 side in regular antitrust cases, we have a case where the

and I use " win" directly22 Government wins a suit and----

' 23 then a private party brings in a suit also. And the public

()~ 24 policy is that the statute of limita tions be tolled until a

25 year af ter the; Government proceeding. And this is-U.S.

q
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| f) 'I D epa rtm e n t. ~Then in the civil suit public policy is that
%J;

2 the private litigant is not required to' reprove the

j , ~S 3 antitrust crime that occurred. It may be used as prima

(/'

4 facie.

5 HR. DYM That's correct.

6 JUDGE DUGGAN: Which.again gives the defendant the
4

7 opportunity of rebutting it. And I have researched it a

8 little bit, and I have never found an instance where that

9 occurred. Do you see any parallels between the public

10 policy in the prima facie case and the public policy-in
,

11 tolling the statute of limitations that might be applicable
i

12 here?
!

13 MR. DYM: I do not, in this sense: First of all,

.
14 I de not think tha t it is accurate to characterize the

!

15 tolline of the statute and the prima facie effect as public

16 policy here. There are sta tutory provisions that lay out --

17 JUDGE DUGGAN: Did not Congress put those in there

18 for a certain purpose?
a

19 MR. DYM: Oh, yes.
,

20 JUDGE DUGGAN: Okay.
,

21 MR. DYM: But they are statutory provisions that
I

22 say that in the ca se of prima f acie ef fect that a private

23 litigant can take advantage by use of p' rima --,

24 JUDGE DUGGAN: Which hr.s been true since the

i25 statute ran.

O'
.

|
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| [N 1 MR. DYMs I think that's right. Two things:
t - x). ~

l 2 First'of all, the Cities here are~asking for more than that;-

!

I r g. '3 they are asking that we be absolutely precluded. Andm

? .V
' 4 secondly, absent thats statute, I am not aware of any other

5 situation ~ where prima facie effect is accorded in that way.

6 JUDGE DUGGAN: I was suggesting those.- Again,~I

7 do not know of other statutes myself, but there is clear

8 indication of the congressional intent in this antitrust

9 area. _,
,

10 MR. DYM Well, there is clear indication of
.

i

11 congressional intent for a private action that follows a

12 Government action. I am not sure we have that situation.
;

13 JUDGE DUGGAN: We do have private litigants

14 following the exodus of the Government and the Staff.

15 MR. DYM: That is true, but we do not have a-

16 finding made against FPEL in a case brought by the

17 Government.

*

18 JUDGE DUGG AN : We do have findings brought in

19 o th er courts.

20 MR. DYM: By a private litigant. And I am

21 suggesting that had the other Cities wanted to file their

22 own lawsuit following the Gainesville case, that Gainesville
;

23 decision would not have been accorded p'ri ma facie effect,

() 24 because it is simply not covered by the statute to which you

25 refer, because the Gainesville case was a case brought by a

|

'
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1 private litigant, not by the Government.(,) _

2 JUDGE DUGGAN: In other words, other litigants had

- {d
3 no real urgency to file a case; did they?N

'

4 MR. DYM: No. I am suggesting that they had -- I~

5 am not sure wha t you mean by "no urgency."

6 JUDGE DUGGAN: Okay. You --

7 MR. DYM: They we re f ree not to file.

8 JUDGE DUGGAN: -- you mentioned that it-would not

9 be prima facie, and, therefore, they did not have to file a t

10 tha t point in time and they could have waited until later

11 like they did in this eituation.

12 MR. DYM Sure, they could have waited later, but

13 the questior. is: What effect does that waiting have on- this

14 proceeding ? That is the question to which I tried.to

15 address myself. And that is the issue. Clearly, they could

16 ha ve waited. They clearly did wait. But the issue is what

17 is the legal significance of that waiting?

18 JUDGE DUGGAN: I thought you were arguing that

19 th e y were precluded from using this doctrine because they

20 waited. And you just got done saying --

21 MR. DYM That is exactly what my argument is,

22 that they are precluded --

23 JUDGE DUGGAN: And you just g'o t done saying htat

) 24 they could have at any time.

25 MR. DYM I am saying they could have filed a

O
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) 1 lawsuit at any. time. What I saying tha t is the f act that
~ f"fu

2 they waited bars them from having collateral estoppel effect

!' 3 given to the. Gainesville case in this proceeding and bars

| . (-$
|- 4 them from having prima facie effect given to them in this

5 case in this proceeding.

6 JUDGE DUGGAN That is your argument.

7 MR. DYM: They can litigate to the f ullest extent

8 tha t they want, but they should litigate.

9 JUDGE DUGGAN: And if they are not able to use 'the

10 collateral estoppel doctrine, then what judicial economy is

11 served by having them relitigating old metters?

12 MR. DYM 'Jh a t judicial economy is served?
.

13 JUDGE DUGGANs Yes.

14 MR. DYM: I am not sure that any judicial --

15 JUDGE DUGGAN: One of the arguments f or collateral

16 estoppel 'is to enable a certain judicial economy to occur.

17 MR. DYM: Considerations of judicial economy

,

18 pla yed a role in the Supreme Court's determination of what

19 the standard should be. And hat the Supreme Court said is

20 in order to induce plaintif fs to join together and not to
4

21 let one of them go ahead with the others sitting back and

22 brincing their own lawsuits if that one loses, collateral

23 estoppel effect should not be accorded in that situation.
,

() 24 T ha t is- the reason for the Supreme Court's stated standard.

i 25 And wha t I have tried to suggest is that that standard and

.
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fl 1 that reasan applies in this' case.
s,.,/ -

7 JUDGE DUGGAN 'Is.that n'o t in a different

'
p 3 situation where the subsequent litigants want.to reintroduce
O

4 the evidence?
;.-

5 MR. DYMa No. I think it is precisely the same,

6 situation.

7 CHAIR AN BLOCH: Continue.

8 MR. DYM: Now, on the question of opportunity to

9 litigate , there are rea'ly twc facets.to it, and both-derive

to f rom the schedule that was imposed by FERC. FERC entered an-

i 11 order in - December of '77 saying they wanted to have -that

12 proceeding terminated in five months.. And that meant that
.

13 during that five-month period there was supposed to be
q
D 14 discovery, an evidentiary hearing, proposed findings,

15 exceptions, and a decision by FERC, for a case that FERC
,

16 described as one raising section 2 issues.
,

17 It turned out that all of the events that I
,

J

18 men tioned except the FERC decision in fact took place during

19 those five months.'

20 JUDGE DUGGAN Did you object to that schedule?

21 MR. DYM: Did we object-to the schedule?

22 JUDGE DUGGAN: Yes, the five-month deadline.

23 MR. DYM There was.nothing we could do about it.

>O 24 I am not sure there was anything we could do about it. FERC
-u/,

25 entered an order in December saying this is the schedule.

O
+
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! fl 1 CHAIRMAN BLOCH: You could not ha ve filed a motion
; %'

f 2' bef ore FERC saying you were being deprived of due process?

.

3 MR. DYM: I guess ve could have. I do not think
i. % ,.
I 4 we did.

#
S' CHAIRMAN PLOCH2- Did you make such a motion before

6 the administrative law judge?

'7 MR. DYM: I do not think we did. I am not the one

8 who handled that case, and neither is.Mr. Bouknicht. I can

$

9 try to ascertain specific answers to those questions, and I

10 will do so.
t

11 JUDGE DUGGAN: It is kind of central to your
,

i 12 argument right now; is it not?
,

13 MR. DYM: No, I do not think it is. Whatever FPEL,

b)~

v 14 did or did not do to try to relieve itself of the time

15 constraints , the fact is that those time constraints

16 existed . As a result of those time ccastraints, evidence
i

17 was admitted that should not have been admitted, and there

18 was not an opportunity for FPEL to engage in discovery and

19 to pu t on an adequate case.
1

20 Now, on the question of admissibility, what
=!

21 happened during the hearing, which began 2-1/2 months af ter
a

22 the order was entered, we have quoted in our brief at page

23 96 some of the evidentiary rulings of the administrative law

h 24 judge, in which he says, in essence, "I do not know what
v

25 this document is. I do not know what it means. We should
4

Ov
4

.
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[ 1 have someone 1.1 to identif y it. But I am going to let it in
. V)'

2 any'way because we'do not have time to subpoena a witness."

r- 3 Now, was that a fair opportunity to litigate?-

(m)3 '
4 CHAIRMAN BLOCH: Did he rely on it? I mean there

5 are~ many times in administrative proceedings where.a judge.

6 allows something in because he would rather not have to rule

'

7 on it. The record gets very large. That d oes not mean. you
,

8 are necessarily prejudi" ..

9 MR. DYMs FEEC did.' The administrative law judge

to did .

11 CHAIRMAN BLOCH: That particular document?

12 MR. DYMa I cannot represent that this pa rticular

13 doc umen t -- well, there are a number of documents that I am

14 ref erring to here. I do know that what we were talking

15 about were documents that were introduced through the Cities

16 expert witness, Mr. Bathen.

17 CHAIRMAN BLOCH: I mean is it not ordinarily the

18 rule in an administrative case that error would exist from

19 the admission of a document if it was relied on, not just

20 the admission ef it into the record when a judge is hearing
.

21 the case? I mean the rules were developed to shield juries ;

22 were they not? I would not have thought that the admission

23 o f a document uni.er the statement by the ALJ that he did not

'(). 24 even know who wrote it would suggest'to you that he was

25 going to give much weight to it.

b
GY

.I
1

-
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1 MR. DYM: But FERC relied on the testimony of
(~J

-

2 Bathen s cd the exhibits that came in that way.
i

* ' 3 CHAIRMAN'BLOCH: And ycu are saying you cannot
. . /

4 tell f rom the opinion whether FERC relied on documents which,

5 were not properly attributed?
,

-

6 MR. DYM: I guess what 'I am suggesting at this

7 point is that what the administrative law judge had to say

. 8 and wha t we quoted -in our brief is illustra tive of the'

9 problem that was faced by FPCL in that proceeding as a

10 result of the time constraints.

11 JUDGE DUGGAF: Is this any different from an-
.

s e

12 ordinary trial with a civil judge without a jury?

13 MR. DYM It certainly is. I do not think tha t --

| ('Ts' 14 JUDGE DUGGAN: I would have to disagree with you,4

15 because I have been an ' expert in a few of those, and the

16 judge generally says, "I do not know what it is worth. I

17 will let it in and we will determine the weight later."

18 This is normal procedure.
,

.

j . 19 MR. DYM Some judges do that, and some judges do

20 n o t . I do not think it is normal procedure to, in a case
.;,

;

21 without a jury, for an administrative law judge to say,
.i

.22 "Well, let us put.everything in'and we will worry about it

23 late r. " ,

, () 24 CHAIR AN BLOCH: Because you rely very heavily on-

25 wha t the administrative law judge had to say about his
,

b)%

.

.
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O 1 record, and it was. based on his feelings about that record
.b

2 that he refused to make antitrust findings.

3 MR. DYMa That's correct.p
!

4 CHAIRMAN BLOCH: I take it the Commission felt

5 quite differently about the same record.

6 MR. DY!: I am not sure that that is true. When

7 you look at what -- rare, the Commission had a long -- it

8 was a long opinion; they said a lot of things. But there

a 9 vere some dicclaimers right at the beginning of tha t opinion

10 which I think reflected a recognition of the fact that the
,

11 way the proceeding was handled did not really permit an

12 analysis of -- well, did not permit a determination as to

13 whether violations of law occurred. They said that.

14 Now, I am also struck by the fact that thw

|
15 Commission went out of its way to say -- let me just quote |

and this is at page 315 again --16 this. They say tha t --

17 "The f airly elaborate account of FPEL's past conduct in its t

i
- 18 marP. ?tplace is not intended by this Commission to be a i

f 1

1 19 / 2 termination of factual disputes which may be the subject
~

f .

'
d 20 o f litigation in other forums."
a

*'ha t they21 Now, why would they have said tha t? a

22 were saying is, "Look, we have made some factual findings.

23 Those f actual issues may arise in some other forums, but

24 there really should be a trial de novo on those issues."

i 25 And I think the reason they said it, although I mean I have

O
|
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I not cros s examined or' examined the Commission, but the only

| 2 explanation that suggests itself is tha t the Commission

| - 3 itself recognized that the time constraints that they

4 imposed on. FPEL really would have made it unfair for FPEL to

5 be bound by the --

6 CHAIRMAN BLOCH: Pa r ticula rly, they say, in a4

7 treble-damage action or something of tha t sort. Eut they

8 were willing to allow you to be bound in the entire rate

9 regulation docket, vere they not?
:

10 MR. DYMa Well, we were bound for ---

11 CHAIRMLN 3 LOCH: It was only the other forums tha t

12 they were concern' d about. You were bound by then and you
.,

13 accepted it.

14 ME. DYM: We accepted the substance of the order

15 that was directed to us. But we did not think -- they used

16 the language that they do not intend -- that the Commission

17 does not intend its factual determination to be the

18 determination of f actual disputes which may be the subject
,

19 of litigation in other forums. Nov, this is another forum.

20 CHAIRMAN BLOCH: Of cour.;e , the reason that

21 something like that gets stuck in is that the person writing
i

22 i t , the Office of Opinions and Review, knows that there are

23 five Commissioners, and he wants to attract an extra vote if

O 24 he ce#- staat7 1 =ee" it 1 verr were te x e- het te mexe

25 of a sta tement of that kind ; is it not?

I
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[~T 1 MR.-DYMa Well, it seems to ne it is significant
U

2 that ~ the very body whose opinion the Cities are tryinc to

>S 3 hang around FPSL's neck said, "We do not have that
/

4 intention." It does seem to me to be significant, no matter

5 what the reason for putting that in there. It is in there.

6 And what the Commission said is, in effect, "If the issues

7 that we have resolved arise in other f orums, they shoud be

8 determined on a' de novo basis." And I suggest that one

9 reason for that certainly is the fact that the proceedings'

10 tha t led to Opinion Number 57 were held in such a fashion as

11 to preclude FP&L f rom having a f air shot a t those issues.

12 CHAIRMAN BLCCH: Eut it is strange, because.the i

13 impact on FPEL probably amounted to millions of dollars just
,

i 14 because it is binding on FERC. And they are saying, "Look,
,

15 we are willing to take millions of dolla rs a way f rom the'

16 company, but we do not want it to be binding elsewhece."

| 17 A nd that is just a strange kind of judicial decision.

18 MR. DYM: Well, I think it is strange, except when
,

,

19 one takes into account the fact, as I.say, that the opinion
.i

20 itself f ollowed what was by any standard an extraordinarily
'

21 short time to --

22 CHAIEMAN ELOCH: Was not part of the reason that

23 tha t was possible is that the Staff in particular had

() 24 extensive knowledge of Florida Power E Ligh t and filed

25 extremely extensive documents that were not just gotten in

ALDERSON REPORTING COMPANY,INC,
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(}. 1 the cource of that proceeding"

2 MR. DYMa Eut there had been prior discovery-

.

3 against Florida Power E Light, that is correct. TheT
, ~

4 question. is what --

5 CHAIR!AN BLCCH And Florida Power & Light had had'

i

6 no opportunities to obtain information in its defense f rom

7 prior proceedings?4-

8 MR. DYMa Not to the same extent, certainly.

9 CHAIEMAN BLOCH: But they had some opportunities ?

10 Not enough to satisfy themselves now?

11 MR. DYM Clearly not. I mean --

12 CHAIRMAN BLOCH: What other proceedings were there

' 13 f rom which evidence was presented --

j 14 MR. DYM: Well, there was the Vero Eeach
.

'

15 proceeding before FEPC.- I think that-is the only one I am
i

t

i 16 -- I guess there was another proceeding before FEBC -- -

17 CHAIRMAN BLOCH4 Not just before FERC. Was there

18 any court litigation in which you had obtained documents

19 tha t were then presented before FERC?
i

i 20 MR. DYM: I do not believe so. I do not believe
I

21 so. I think the only court litigation I am aware of would

22 have been the Gainesville case itself.

23 CHAIRMAN BLOCH: Okay. And this proceeding --

(f 24 MR. DYM: And the Miami --

| - 25 MR. DYMa' That was filed -- that was filed by the

(
l
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(} 1 Cities afterwards. But the "lami case is -- that is --

2 'tha t is a section 2 case brought by Cities both inside and
;

3 outside FPCL service area. We have been engaged in

4 extensive discovery for almcct two years now with hundreds
4

5 of thousands of documents being exchanged. It was literally

'

6 3apossible, literally impossible, to have that type of

i - 7 proceeding cr.that type of diccovery before FERC in the time

*

8 period that they allowed. I do not know of a section 2 case.

9 CHAIPMAN BLOCH: So I take it that forum has not
<

10 had to address the collateral estoppel effect of Gainesville?

11 MR. DYH: -It has not. It has not. But I do not

12 know of a section 2 case that has ever been litigated where

13 a -- the case is tried 2-1/2 months after the complaint is 4

14 filed . That's -- and that is this case.
j

: 15 CHAIRMAN BLOCH: Well, of course,_that was not a
|
4 16 section 2 case. FERC applies a different standard in

i

j 17 sec tion 2.

2 18 NR. DYM: FERC -- FERC said that it was applying
.

| 19 concepts underlying section 2.
4

20 But basically, that is wha t -- that is what I have

21 to say on Gainesville in Opinion Number 57 and the reasons i

I 22 tha t I have advanced in our paper and our argument. And we

{ 23 urge that this is not a-discretionary matter for this

() 24 Boa rd. We urge that this Beard would be committing4

25 reversible error should it accord collateral estoppel effect
i

j
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([
1 or.indeed prima facie effect to either the-Cainesville case'

,

'2 or Opinion Nunber 57.
i

|= | 3 Thank you very much.
7

! 4 CHAIRMAN BLOCH Thank-you.
,

5 MR. BOUKNIGHT: May I make one comment on your

I 6 Parsons & Wittimore question? I do not want the Board to

7 think that we are urging something different there than we
i

8 are urging today. .

9 The issue in Parsons & Wittimore was whether late,

10 intervention ought to be granted. And one question was'

11 whe ther there is some other f orum in which . Parsons C,

12 Wittimore can get relief. And what I believe we told you

13 during our argument on that is that FEEC takes the position'

i 14 tha t it can consider the same antitrust issues and that the

i
i 15 issue central to what Parsons C Wittimore wanted arose under
1

; 16 PUR P A. This is not a late intervention case; this is a
1

17 situation where some folks went to FERC, as the precedinq
!

18 argument has shown. They prevailed there, and now they are

4

j 19 back here asking for somethin; else.
i

3

1 20 CHAIRMAN BLOCHs The argument I was referring to <

!

) 21 w a s I think you actually persuaded me that it was a superior

^

22 forum over there because of tueir knowledge of PURPA. And

f 23 it was that aspect of the argument only.that intere s ted me.

() 24 MR. BOUKNIGHT: I would say that as to the,

2S question of first impression, how the antitrust laws apply4

; ;

ALDERSON REPORTING COMPANY,INC,

400 VIRGINIA AVE., S.W., WASHINGTON D C. 20024 (202) 554-2345 |

- . . . . . _ . . . - . . - . , --. . - . . . ,. . . . , . __ . _ . _ . . . _ _ - ,., .



_ _ .-

it

|
1

'

I. 1216

(} qualifying small power production1 when one is or is not u
,

2 f acility , that would he my view.
,

3 CHAIRMAN BLOCH: Mr. Jablon, I am going toes() '

4 strictly limit you ~ to five minutes. I:2 that enough,
,

5 assuming we do not interrupt with extensive questions?
,

i
i "

6 MR. JABLON: I think so.

7 On the' question of the borden of proof, I would !
L

) 8 simply point out that I think'the question interrelates with f

9 the standard . Section 105, which is' your basic statutory .

10 charter, gives the Commission the obligation to make a

f 11 finding, so that whoever has the burden of proof in the

12 proceeding , the Commission itself has a responsibility which |

13 I think would be somewhat neutral.

O i
14 What the Appeal Board said on it in Midland, i

!

15 ALAB-452, on page 65 and 66 of the SLP opinion, "Ee that as~ !

16 i t may, the quantum of proof needed to prevail in !
!

17 proceedings- under section 105(c) were specifically fixed byi

i

18 the f ramers of that section themselves." And then I am t

19 skipping some to page 66, and they say and they adopt a--

20 reasonable-probabilty test. If you take a look at-FERC, ,

21 Gulf Sta tes 411 U.S. 747 at 760 says, " Consideration of ;

I
22 antitrust and anticompetitive issues by the Commission !

!

23 moreover serves the first important f unction of e stablishing ;

() 24 a first line of defense against those competitive practices

I 25 that might later be the subject of antitrust proceedlings."

1-

| ~/

|

!

|
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L, 1 And Scenic Hudson admonished . the Federal Energy Regulatory

2 Commission that they could not sit back but that the

. 3 Commission has . an af firmative role.

4 The whole p'oint I am making is it is far less

'S significant no matter who technically has the burden of

6 proof, and I-think the Appeal Board in Midland looked at

7 that that way, than what the standard and responsibility of.

8.the agency is.

9 Bo th the Federal Energy Regulatory Commission and

10 this Board has an obligation to consider an titrust matters,

11 and there is no indication in Opinion 57 that they did not

12 do so f ully.

13 The Licensing Board decisions in idland on burden
,

("% - _

,

\ 14 of proof, they ruled against whe' would be our position. On

15 the other hand, in Davis Besse tney seemed to go back and

16 f or th and sa 2. "%11, in ea ch issue it depends." And I

17 think the issue is pretty neutral. Ultimately, Judge'Lucas

18 in the District Court gave collateral estoppel effect,

19 citing Blondertong, to a Federal Energy Regulatory

20 Commissira decision when plainly the. burden of proof

21 shi f ts.d . I presume but do not know that Southern Cal Edison

22 would ha ve raised whatever argument they could --

23 CHAIRMAN BLOCH: Which case are you citing for

24 that?

25 t. JABLON: Southern Cal Edison, and it is - I

Nv
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1 am quoting pr.ge % of the SLP opinion, which is Attachment 5

^
2 to our. motion to establish procedures. And that gave

3 collateral estoppel to a FERC decision.

4 CHAIR AN BLOCH: It is Attachment 5 to the motion-

5 to establish, and it is wha t page?

6 MR. JABLON: Page 5, Your Honor.

7 CHAIRMAN SLOCH: Attachment 5, page 5.

8 MR. JABLON: Yes. Now, on the mutuality question,

9 I rely on Florida Power E Light's cases as cited in their

i 10 pleading . In fact, they gave affirmative collateral

11 estoppel in those cases. I rely on their cases.

12 On the -- in our answer to the Board's qt: stion,

13 the Board's questions, ne attenpted to go down chapter and
3

' (V' 14 verse, quoting very specifically findings of the Federali

15 Energy Regulator y Commission. For example -- and I just use

16 this as an example -- Opinion Number 57 found that proposed

17 tariff restrictions of FPL "would eliminate the only

18 practical source of baseload power or energy to competing

19 utilities within the markets dominated by the company."

j 20 If you go down Opinion 57 one by one and lack at

21 those findings, I do not think that Florida Power E Light

22 can make the case and they have not made a case that the
<

23 record supporting those individual findings were unfair, nor

O -24weve ther to1a roe waet ther weu14 =eise we=e o=#tr rv..

25 Wi th regard to the question of the f ull and f air

Q4

.V

.

.
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j

' '1 burden,'the fact of the matter is if Florida Power E Light

2 felt Opinion 57 was unf air, they could have appealed it.,

3 In fact, they followed through wi th their appeal.

4 on their transmission cases on jurisdictional grounds to the

5 Fifth Circuit. Plainly, they.made a calculated decision

_

6 both in settling with the Government and deciding to lose
,

7 their appeal that they would dig theirselves in deeper if
:
(I

8 they did not appeal. In any event, they had the opportunity |

!
'

9 to appeal the decision. They did not. j

10 With regard to Florida Power E Light's arguments
i

11 that the Cities should have joined in the Gainesville case,

12 I know of no court decision encouraging parties who would

13 not litigate otherwise to join in specific litiga tion. The
,

14 Florida Cities come here years later under a specific
.8

I 15 statutory right af forded in accordance with policies

16 established by Congress.

17 With regard to Florida Power C Light's clain that
i
J

18 doruments were admitted in FERC underlying FEP.C Opinionj

1
- 19 Number 57 that should not have with regard to their claim
1

20 tha t they did not have adequate discovery, with regard to

21 that whole panoply of claims, I again reiterates First,

22 they did not appeal; second , they had rights of discovery in
,

23 that proceeding. Whether and to what extent they exercised
~

.
,

t

24 it was their business.

25 Third, the documents they are referring to,

f.,

,
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['J)
1 attached by Mr. Bathen, they had an opportunity to cross

%-,

2 examine Mr. Bathen. Some of the documents they liked least,
.

3 were the documents penned by Mr. Gardner, who is a vice'

4 president of the company. He took the . stand; he te stified ;
1.

5 he was cross examined.

6 Examples of those documents -- and those are the

7 documents which the campany likes least -- are documents

B where the company, in a sense, recognized the Cities '

9 competitive needs, recognized that the Cities wanted access

10 to statewide pooling, e t cetera , and declined to do it
; .

11 because of what they perceived as a competitive threat.
4

12 These documents were cross examined. The witness who wrote

13 them was there. But in any event, they had f ull a ppella te

14 rights . They had f ull rights to protest. They had rights'

i 15 to ask for an application for rehearing. When they asked
,

16 for an application f or a hearing, what the Commission said
,

I
; 17 very specifically is that, "We find the company has violated

18 sections 205 and 206 of the Act, particularly because of the

19 anticompetitive ef f ects."

20 With regard to the company's statement that the-

21 Commission disclaimed being intending to bind other forums,

'22 I submit tha t there is a very direct explanation for that.

23 The Conmission was reversed in the California' case when the

() 24 Supreme Court felt that the Commission had attempted to

25 preclude an issue to f orestall an an titrust review. 'Tha t . is

O
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1

-(} 1 why the sentence was'there. There was also the direct

2 recognition of , their respon sibilities and obligation under !

3.the Act and under Gulf States. j,P],

'V i
~

4' .Mr. Guttnan did try Docket Number ER-78-19. He i

; 5 can go into chapter and verse of.the procedures. But I rest ;

r
'

6 n the - if you wanted to hear it and what opportunities j
;.

7 Florida Power C Light had and what they did not have.t .

.8 But I rest on the proposition certainly:if 'there

9 were any question about whether FPCL knew-the seriousness of'

10 the situation, the Commission, contemporaneous 1y with'the
,

11- order issued in Opinion Number 57, started an ' investigation

12 whether to f orward to the Depa rtmen t of Justice on a;.
'i
' 13 criminal complaint whether Florida Power & Light's wholesale

O..
t

14 policies gave rise to a crimina'. Violation, whether it1

15 should be f orwardad, In this situation, an y notion tha t

I

16 Florida Power & Light did not have full incentive to

17 litigate is untenable. [
. l.

i 18 MB. bYM: May I interrupt a moment? [

19 CHAIRMAN BLOCH4 I will give a specific chance for

20 T'.o rida Power & Light to respond to that. I think we have

*

21 h ad enough a rgunent on collateral estoppel effect in.these

22 cases. But Mr. Dyn wants to respond.

I 23- MR. DYM: I wonder if it would be appropriate for-

() 24 Mr. Jablon to inf orm the Board of the results of the

| 25 ref erence to which h e referred.
i

.

|

!
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.{ ) 1 . CHAIR AN BLOCH: I take it there was no reference

2 f or criminal - prosecution.

3 MR. JABLON: 'First of all, that was page 4, not

O..
4 page 5, I was referring to. That was the Cities of Anaheim.

5 Yes, I would be happy to. There was a Staff .

F

6 investigation as to whether Florida Power & Light had

I 7 violated its tarif f by refusing to sell to Fort Pierce.

8 There was a Staff report which was issued contemporaneously

9 with Opinion 57,

'

10 The Staff report, which we suhmit to you is

1

11 evidentiary in that you can rely.on in summary disposition,

12 f ound that FPEL hsd in fact not sold. The Staff report sa i d ';

i
q 13 tha t they woulc have recommended a forwarding of the report

' 14 in criminal prosecution by the Commission to the Department
4

15 of Justice had not Florida Power E Light started service to

16 Fort Pierce during the proceedins. '

,

17 The Commission determine -- or the Commission

18 issued an order. The order said they were inclined to '

19 accept the S ta f f report and asked comments, asked parties to
i

20 comment.

'

21 In the interim, they decided opinion Number 57, f

22 which ruled against Florida Power'E Light although on the

23 underlying grounds as to whether they had an obligation to.

() 24 serve they then issued an order .tha t since Florida Power E

25 Light accepted an order that they would serve, that the

!O
J

J.
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/~S 1 issue was moot.
'J

2 I have cited all of those orders in our answer to

3 the Board questioa , and I have attached them. But what Ie-

4 glean from them is two thingsa Fi rs t , Florida Power & Ligh t

5 started serving during the pendency of that criminal

6 investigation; second, they had a -- it demonstrates the

7 incentive to -- thc incentive on Florida Power C Light to

8 litigate fully'.
,

9 MR. DYMa I did not think when I ceded some time
.

10 t o Mr. Jablon that that is what he would respond. I thought

11 that what he would say is that there was no reference., 'The

12 Staf f in vestigation or wha teve r the conclusions were when

13 they were adopted by the Commission. That is the end of it.

14 CHAIPMAN ELOCH: That is one of the problems with

15 asking a cross-examination question wl.nout knowing the

16 answer.

17 MR. DYM: I knew the answer, but I did not think I

18 would ge t the filibuster I got.
,

19 CHAIR AN BLOCH: At this time I would like to
i

20 recess untij 9:30 in the morning. We have not made as rapid

21 progress today as I had hoped we would make. I hope we will

22 be able to do that better tomorrow. In particula r, in the

23 last argument, Mr. Jablon committed himself to five

() 24 min utes. He took ten. .I am going to hold people to their

25 commitments tomorrow. And we are going to talk only about
!
|

|
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h
O- 1 the agenda items.
V'

2-
.

It looks like we probably can start tomorrow
!
'

rw 3 discussing FER'C opinion 517, since it seems'to me that in

U'

! 4 the course of this argument today -- we can discuss it

t. 5 tomorrov 'if someone disagrees about this -- we seemed to <

6 have discussed not only whether or not Gainesville and FERC
4

; 7 Opinion 57 and 57A should'be applied as collateral estoppel,

j 8 but we have also extensively gone into the substance of
1
'

9 those cases . ,

,

10 So I am hoping that we can start out with at least

11 the second part of Issue Number 1 tomorrow, and then we can
i

12 proceed as rapidly as possible and as concisely as possible-

13 through the remainder of the agenda.

(O .

The meeting
-

/ 14 Thank you for your assistance today.'

'

.

j' 15 is adjourned .

16 (Whereupon, at 4: 34 p.m., the conference was
,

! 17 adjourned, to reconvene at 9:30 a.m. on Tuesday, August 18,
i-
j 18 1981.)
I

19,

20-

21

22
1

23 ',j-
j

|O 24
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J .,
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