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UNITED STATES OF AttERICA .

NUCLEAR REGULATORY C0ftl11SSION

BEFORE THE COMMISSION

In the Matter of

ALABAMA POWER C0f1PANY Docket Nos. 50-348A
) 50-364A

(Joseph it. Farley Nuclear Plant )
Units 1 and 2) )

HRC STAFF'S ANSWER OPPOSING ALABAMA
POWER C0t1PJ.NY'S APPLICATION FOR AN ORDER

STAYING PENDENTE LITE THE EFFECTIVENESS
OF ANTITRUST CONDITIONS

I. Statement Of The Case'

On June 30, 1981, the Appeal Board issued its Decision (ALAB-646) in

this antitrust proceeding affirming, as modified, the Licensing Board's

finding that the issuance of unconditioned construction permits or

operating licenses to Alabama Power Company (APC0) for the Farley Nuclear

Plant, Units 1 and 2 would create and maintain a situation inconsistent

with the antitrust laws. On July 22,1981 APC0 filed with the Commission

an " Application for an Order Staying Pendente Lite the Effectiveness of

Antitrust Conditions" (" Stay Application"). Pursuant to 10 C.F.R.

9 2.788(d), the NRC Staff hereby files its answer opposing APC0's

application for a stay of the antitrust license conditions.

II. Reference to Rulings: The Commission's
Standards For Granting Stays

The Commission's standards for determining whether to grant a stay

are set forth in 10 C.F.R. 5 2.788(e). The burden of persuasion on these

.
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~ factors rests on the moving party.E While no single factor is

dispositive, the most crucial factor is whether irreparable injury will .

be incurred by the movants absent a stay.E In addition, an " overwhelming

showing of likelihood of sucess on the merit " is necessary to obtain a

stay where the showing on the other three factors is weak.E We have,

therefore, considered first the question of irrepar,able injury, proceeded

to a consideration of ham to others and the public interest, and

considered the likelihood of success on the merits as the final factor.

III. Argument: APC0 Has Failed to Make the
Requisite Showing On Any of the Four Factors

A. APC0 has failed to show it will be irreparably injured unless a
stay is granted.

APC0 asserts that it will be irreparably injured unless a stay is

granted, but fails to sustain the necessary burden. The supporting

arguments are notning more than speculation. APC0 states that (1) it

will be subject to obtantial (but unidentified) costs and it is

' unclear" whether it could recover such costs, (2) there is "no

assurance" that a sale of a portion of Farley could be " undone", (3)

there is a " probability" that imposition of license condition 2, in

conjunction with " pressure" emanating from a Municipal Electric Utility

y Public Service Company of Indiana (Marble Hill Nuclear Generating
Station, Units 1 and 2), ALAB-493, 8 NRC 253, 270 (1978).

Public Service Company)of Indiana (Marble Hill Nuclear Generatingy
Station, Units 1 and 2 , ALAB-437, 6 NRC 630, 632 (1977), citing
Pemian Basin Area Rate Cases, 390 US 747, 773 (1968).

_3f
Florida Power and Light Company (St. Lucie Nuclear Power Plant,
Unit 2), ALAB-404, 5 NRC 1185, 1186-89 and ALAB-415, 5 NRC 1435,
1437(1977).

.
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Association of Alabama ("MEUA") filing with the Alabama Public Service

Commission, will " influence" the PSC, and (4) a "possible" loss of load .

resulting from conditions 3 through 7 "will likely be perceived" by

creditors as an additional risk affecting APCO's ability to finance the

nuclear facility. These conjectures by APC0 fall totally short of the

showing required of APC0 to prevail on its Stay Application. In passing

upon similar claims in another case, the Appeal Board has stated:

We by no means imply that satisfying the antitrust conditions
imposed by the Board below will not require the investment on
applicants' part of additiori time and effort in planning. Neither
do we intimate that thii can oe done without cost... But, as the
court of appeals stressed in Virginia Petroleum Jobbers, "[t]he key
word in this consideration is irreparable.. Here injuries, however
substantial, in terns of money, time and energy expended in the
absence of a stay, are not enough." (emphasis in original, citisq to
Virginia Petroleum Jobbers Association v. FPC, 259 F.2d 921,
925 (D.C. Cir.1958).z'
The Staff submits that APC0 has failed to establish any actual

injury by a denial of its stay application, let alone the irreparable

injury required.E

B. The granting of a stay will ham the other parties
f APC0 argues in support of its stay motion that the other parties|

will not be hamed if the requested stay is granted.

.

4/ Toledo Edison Company (Davis-Besse Nuclear Power Station, Units 1, 2
and 3) and Cleveland Electric Illuminating Company (Perry Nuclear
Power Plant, Units and 2), ALAB-385, 5 NRC 621, 628 (1977).

5/ The factors applied to a determination of whether to grant a stay of
an administrative agency's order derive from those applied by the courts
to motions for preliminary injunctions. Virginia Petroleum Jobbers,
supra; Washington Metropolitan Area Transit Commission v. Holiday Tours,
559 F.2d 841 (D.C. Cir. 1977). An award of preliminary injunctive
relief requires a showing that alleged threats of irreparable injury
are not remote and speculative, but are actual and imminent. State
(continued on next page)

.
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With respect to Alabama Electric Cooperative ("AEC"), APC0 asserts

that (1) since AEC's rates are unregulated its ability to finance will

not be adversely affected by a stay of Condition 2 and (2) AEC presently
'

has excess capacity and the Farley capacity which Condition 2 would

require be made available to AEC would be " nonremunerative" to AEC and

would, in fact, make the power supplied to AEC's "off-system" members

more expensive than presently incurred.

AEC has, however, vigorously asserted throughout this lengthy

proceeding that it was disadvantaged by APC0's consistent denial of

ownership access to Farley. The Appeal Board agrced with AEC's position

in requiring APC0 to make available to AEC ownership participation in the

.
Farley units.O Further, AEC has effectively disputed APC0's claims of

lack of hann to it in its " Opposition to Alabama Power Company's Stay

Application" (July 30,1981, at 8-9 and in the aftidavit of Charles R.

Lowman, Attachment D to the " Opposition").E

y (cuntinued from previous page)
of New York v. NRC, 550 F.2d 745, 755 (2nd Cir.1977). Irreparable
injury is not shown "against something merely feared as liable to
incur at some indefinite time in the future". Eastern Greyhound Line
v. Fusca, 310 F.2d 632, 634 (6th Cir.1962), quoting Connecticut v.
Massachusetts, 282 U.S. 660, 674.

y ALAB-646, slip op. at 147-153.

AEC argues that to grant the requested stay would be to postpone7f indefinitely the benefits to which the Appeal Board (and to a lesser
extent the Licensing Board) has determined it is entitled. In response

I to specific assertions of APC0, AEC has countered that (1) a stay would
seriously impair its ability to arrange financing of its acquisition
of a proportionate ownership share of Farley and (2) contrary to APC0's
assertion, AEC's power from its ownership share in Farley would only be
" nonremunerative" if APC0 were permitted to refuse to wheel some of that
power for AEC to its off-system members and possibly also to other systems.

l
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Claims very similar to those made by APC0 were considered and

rejected by the Appeal Board in the Perry / Davis-Besse proceeding.NIn .

this case, as well, APC0 has failed to demonstrate that AEC will not be

harmed by a stay of the Appeal Board conditions.

APC0 similarly argues that no harm will result to MEUA from a stay

in that (1) the wheeling required under Condition 7 has never been denied

to MEUA members and (2) all allegedly restrictive provisions in contracts

between APC0 and !!EUA have been eliminated. MEUA, argues, however, in

opposing the Stay Application that it would be hanned by a stay in that

wheeling is the minimum step necessary to afford MEUA mendars the

opportunity to seek out other pover suppliers and that APC0 has refrained

from actually committing to wheel for MEUA absent a license condition so

requiring.E APC0's ass rtions must be considered in light of the
' Appeal Board's finding that APC0 had restricted MEUA members' ability to

obtainalternativebulkpowersupplies.E We believe the record

i supports a finding that MEUA would be hanaed by a stay of license

Conditions 6 and 7,b and APC0 has failed to make a demonstration to

the contrary.

y ALAB-385, supra n. 4, 5 NRC at 629-630.

Answer in Opposition of the Municipal Electric Utility Associationy
of Alabama to Application of Alabama Power Company For an Order
Staying Pendente Lite the Effectiveness of Antitrust Conditions
(July 30, 1981).

10f ALAB-646, slip op, at 161-162.

11/ Id. at 54-73, 159-163.1

.
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C. The public interest lies in favor of denying APC0's Stay
Application

APC0's argument that the public interest favors a stay is twofold.

First, APC0 asserts that because the other three factors favor the

granting of a stay, the public interst does so also. This argument, if

accepted, would effectively eliminate the independent vitality of the

fourth factor of 10 C.F.R. 5 2.788(e) and, thus, should not be given any

weight. In any event, we rest upon our comments on the other three factors

as our response to this factor. Secondly, APC0 argues that if Condition 2

is imposed requiring it to sell a portion of Farley to AEC, then in the

event of an accident at Farley similar to that at Three Mile Island, AEC

might not be able to pay for its share of the " clean-up".

This argument is nothing more than speculation and has no relevance

to the question of whether these antitrust license conditions should.

become immediately effective. Rather, the Appeal Board has identified

the public interest in the imposition of antitrust license conditions in

the following terms:

The public interest is essentially found in the Congressional
purposes underlying the antitrust provisions (Section 105) of the
Atomic Energy Act... We recently summarized that legislative
purpose as one

to establish fomal procedures for the administrative review of
the antitrust aspects of applications for construction permits
(and in some instances operating licenses as well). And, with
limited exceptions not of concern here, Congress hac requiredl

that these review procedures be completed before a construction
permit might isse - with a view toward insuring that, when and
if the pemit does 'ssue in response to a grant of the
application, it is laden with any conditions found necessary to
obviate or rectify a situation inconsistent with the antitrust

| laws. [ Quoting from Houston Lighting and Power Company (South
| Texas Project, Units 1 and 2), ALAB-381, 5 NRC 582, 592
| (1977).]
|

.

- - - -



| -7-

Given that legislative purpose, this factor obviously militates
aSainst stajing antitrust conditiogg, particularly so where
impressed on an operating license.S .

The Staff submits that AFC0 has totally failed to demonstrate that

the public interest favors a stay of the Appeal Board's antitrust

conditions.

D. APC0 has not made a strong showing that it is likely to prevail on
the merits

APC0 asserts that it is " highly likely" that the Appeal Board will

be reversed on numerous cirtical issues. However, APC0 fails to make the

showing required to sustain this position. It is APCO's burden "to make

a strong showing that it is likely to prevail on the merits of its

appeal. Mere establishment of possible grounds for appeal does not meet

thisstandard".E Further, since APC0 has failed to make the requisite*

showing on the three other factors, the showing on this factor must, as
,

notedabove,be" overwhelming".N Finally, in considering the

likelihood of APC0's prevailing on appeal the conclusions of both the

12/ Perry / Davis-Besse, ALAB-385, supra n. 4, 5 NRC at 630.

ig Toledo Edison Company, et al. (Davis Besse Nuclear Power Station,
Units 1, 2 and 3) and Cleveland Electric Illuminating Company,
et al . (Perry Nuclear Power Plant, Units 1 and 2), LBP-77-7,
5 NRC 452, 454 (1977), aff'd, ALAB-385, supra n. 4, 5 NRC at 621
(emphasis in . original), citing Environmental Defense Fund, v..
Froehlke, 348 F.Supp. 338, 366 (W.D. Mo. 1972), aff'd, 477 F.2d 1033
(8th Cir. 1973).

14/ St. Lucie, ALAB-404, 5 NRC at 1186-1189 and ALAB-415, 5 NRC at 1437,
tupra n. 3.

.
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Licensing Board and Appeal Board that APC0 had monopolized markets in

violation of the antitrust laws should be accorded a pre umption of -

.

validity.I5f-

AFC0 argues that since it is subject to " pervasive state and Federal ,

regulation" it was error for the Appeal Board to conclude that APC0

possessed monopoly power. The law is well settled that the extent to.

which electric utilities are regulated by state and Federal agencies does

not confer upon them an excmption from the antitrust laws.16f Even

assuming it has monoply power, APC0 argues that as a regulated company it

should not be held to a stricter standard of competitive conduct than

finns not possessing monopoly power (as are other monopolists). The

cases cited by APC0 do not, however, support this proposition.E

.

15/ St. Lucie, ALAB-415, supra n. 3, 5 NRC at 1437.

Otter Tail Power Company v. United States, 410 U.S. 366 (1373);
1_6/ Cantor v. Detroit Edison Company, 428 U.S. 579, 596 n. 35 (1976);

City of Mishawaka v. Indiana and Michigan Electric Company,
560 F.2d 1314, 1321 (7th Cir. 1977), cert, denied, 436 U.S. 922
(1978); Toledo Edison Company (Davis-Besse Nuclear Power Station)
and Cleveland Electric Illuminating Company (Perry Nuclear Power
Plant, Unit: 1 and 2), ALAB-560,10 NRC 265, 283 (1979).

17/ Nothing in Alneda Mall v. Houston Lighting & Power Company, 615
F.2d 343 (5th Cir.1980) or City of Groton v. Connecticut Light &
Power Co., 497 F.Supp.1040 (D. Conn.1980) indicates that the
Appeal Board was in error in applying this stricter standard where
it found that competition existed between APC0 and AEC and between
APC0 and MEUA. ALAB-646, slip op, at 57-68, 90-91, 147-148.

.
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APC0 asserts three other aspects of ALAB-646 which it considers to

be in error and as to which it claims a likelihood that it will prevail

on the merits. Each of these findings is based upon a comprehensive

review of the record in this proceeeding and is entitled to substantial

deference, particularly on a motion for a stay where the Commission has

nothadanopportunitytoreviewtherecord.E APC0 may disagree with

these findings, but is has not made the requisite showing that these

findings are likely to be overturned on appeal.E

In sun, APC0 has not sustained its burden of making a strong 1,howing

that it will likely prevail on the merits.

---18/
St. Lucie, ALAB-415, supra n.3, 5 NRC at 1437. Cf. Northern Indiana
Public Service Co. (Bailly Generating Station, Nuclear 1), ALAB-303,
2 NRC 858, 867 (1975).

.

19/ APC0 has not demonstrated that the finding as to the precise mileage,
location, and voltage of AEC's transmission lines, even if incorrect
in some respect, imperils the Appeal Board's holding. Stay
Application at 5-6. Its reliance upon certain statements before
the Joint Committee that unit power may be a reasonable method by
which electric utility systems can obtain access to nuclear power
does not come to grip with the Appeal Board's reasoning for the
imposition of the ownership access condition. Id. at 6-7. While
APC0 points to the respects in which the Appeal Board did not find
MEUA to be entitled to a remedy, it does not address the question of
whether the Appeal Board had correctly found that APC0 had placed
restrictions on MEUA's ability to lock elsewhere for sources of bulk
power. Id. at 7-8. See W UA Answer at 5-6, 8-9. It was this
finding which pro cided the basis for the Appeal Board's imposition
of Condition 7. ALAB-646, slip op at 162.

.

.
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IV. Conclusion-

For the reasons set forth above, the Staff submits that APC0 has
.

failed to meet its burden of showing that a consideration of factors

enumerated 10 C.F.R. 5 2.788(e) favors the granting of its Application

for a stay of the faposition of the Appeal Board's antitrust license

conditons 2-7 imposed in ALAB-646. To the contrary, the Staff has shown

that each of the four factors weighs heavily against the requested stay.

We therefore request the Commission to deny the stay sought by APC0.

Respectfully submitted,

k. N4MN
Joseph Rutberg Stephen H. Lewis

- Assistant Chief Hearing Counsel for NRC Staff
Counsel / Antitrust Counsel

N. W'
IorJack'R.Goldberg

Counsel for NRC Staff

Dated at Bethesda, Maryland
this 6th day of August, 1981
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