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MEMORANDUM AND ORDER N
,

(On motions to compel answers to interrogatories) '% JW \

! The Joint Intervenor (intervenor) in this proceeding filed objections

to interrogatories from the Applicant and Staff and motions to compel answers,

and a memorandum in opposition thereto have been received uy the Board.

; The intervenor oojects to request; seeking the identity of persons

having first hand knowledge of the basis of its contentions as well as the

f identity of pe,' sons who participated in answering the Applicant's and Staff's
.

interrogatories. In support of its objection, the intervenor alleges that'

,

Applicant and Staff have 'far greater access' to persons with knowledge
i

of facts regarding the intervenor's contentions than the intervenor and
'

since it intends to rely almost exclusively on documentation from the''

Applicant and Staff regarding its second contention, the need for the'iden-

! tification requested is minimal. Of greater import, the intervenor alleges
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that the individuals whose identity is sought-being present or fonner

employees of the Applicant or its contractors-would face the possibility

of reprisals for their activity.

In su9 port of its concern, the intervenor's memorandum references a

case of William Smart who was discharged by one of the Applicant's con-

tractors during the early construction period at the Callaway plant after

reporting safety related deficiencies in the contractor's work to FRC

Inspectors. The memorandum also included an affidavit containing further

details of the Smart case personally known to the affiant as well as

references to other' cases where harrassment of individual; ho complained

about aspects of nuclear power were alleged to have taken place.
.

The Commission's regulations dealing with the scope of permissible

discovery are found in 10 CFR 2.740 (b)(1):
.

" Parties.may obtain discovery regarding any matter, not privileged,
which is relevant to the subject matter involved in the proceeding, .

whether it relates to the claim or defense of the party seeking
-

discovery or to the claim or defense of any other party including
the existence, description, nature, custody, condition, and location
of any books, documents, or other tangible tnings and the identity
and location of persons having knowledge of any discoverable matter."

Inasmuch as intervenor advances here no assertion of privilege as a
; ,

bar to disclosure, it is clear the plain language of the regulation requires

disclosure of the identities of the persons requested unless the claims of

possible reprisals can be adjudged as a reasonable deterrent to their

publication. The Board does not view the other argument advanced by the

intervenor-that the need of the Applicant and Staff for the names requested

are minimal-as substantive, since it is the very purpose of discovery to

permit a broad search for relevant matters which can assist parties in the

development of their respective cases. It may be true that the discovering
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parties have greater access to knowledgeable persons than the intervenor

here. That would make such a duplication of effort burdensome but not
'

prohibited.

The examples of possible harassment submitted by the intervenor, other

than the Smart matter, are not relevant here since they have no direct

involvement in the Callaway plant or these cont ..tions. However, the events

connected to Mr. Smart have had substantial review in connection with this
,

plant and his discharge has received previous consideration from the

Commission, Appeal Board, Licensing Board and the Commission's Office of

Inspection and Enforcement. See Union Electric Company, (Callaway Plant,

Units 1 and 2), ALAB-527, 9 NRC 126 (1979). The Board assumes due to the

nature of the controversy, which at one point involved the possible suspen-

sion of Callaway's construction permit, that wide publicity occurred

as a result of Smart's discharge and that information regarding his fortunes

spread throughout the work force at the plant..

On2 of the contsntions of intervenor relating to failures in the

quality assurance program also involves alleged construction deficiencies.

However, it seems to us that even though the Applicant and Staff are

entitled to a complete disclosure of information through the discovery

process, there is no need for the Board to go through a lengthy evaluation

of balancing that entitlement against the intervenors attempts to protect

.

their sources of information from possible' reprisals such as were alleged

in the Smart controversy. The regulations do provide for the issuance of

protective orders on the motion of any party from whom discovery is sought,

and where good cause is shown, to protect any person from oppression or
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undue burden or expense. 10 CFR 2.740(c). Also see Houston Lighting and'

Power Company, et al, (South Texas Project, Units 1 and 2) LBP-80-ll,

11 NRC 477, 480 (1980). In accordance with these thoughts, therefore, and

in view of the previous controversy regarding this facility, the Board
,

;
'

believes the proper course is to suspend a'ction on the motions to compel

to provide the intervenor an opportunity to move for a protective order.

In connection with each specific interrogatory that the intervenor believes

requires protection, the motion should set forth factual summaries to
,

demonstrate the good cause showing required. It is also suggested that the

motion delineate the degree of protection the intervenor believes necessaryi

l to accomplish the result intended.

The Joint Intervenors are granted a ten days period from receipt of

service of this Order to file any motion for a protective order and other

parties are granted ten days after receipt of service of such motion to
.

file a response, if any. In the event a motion for a protective order is
.

not filed by the intervenor, the motions of the Applicant and the Staff to
'

compel answers to its interrogatories are approved and the Joint Intervenor.

shall respond to the interrogatories forthwith.
,

On May 30, 1981, the Intervenor, John G. Reed, moved the Board to ,

compel discovery from an official of the Federal Emergency Management Agency.

That motion is denied herein as non-parties to NRC proceedings cannot be

discovered through request for document production or interrogatories.

Accordingly, a motion to compel discovery based on such request has no
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standing. Pacific Gas and Electric Company, (Stanislaus Huclear Project,

1 Unit 1) ALAB-550, 9 NRC 683, 690. (1979).
~

ORDERED

FOR THE ATOMIC SAFETY AND ,

LICENSING BOARD -

* Au++ T FV-fu~
Tames P. Gleason, Chairman
ADMINISTRATIVE JUDGE

'

Dated at Bethesda, Maryland,

; .this 7th day of August, 1981. ,
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