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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICEllSING APPEAL BOARD
~

In the Matter of )

SOUTH CAROLIliA ELECTRIC & GAS Docket No. 50-395
'

COMPA14Y

,
(Virgil C. Summer Nuclear Station,
Unit 1) )

NRC STAFF MOTION FOR DIRECTED CERTIFICATION
OF LICENSING BOARD ACTIUll REGARDING

RETENTI0li 0F INDEPENDENT CONSULTANTS

I. INTRODUCTION

The Staff feels compelled, by virtue of its special role as a party

to adjudicatory proceedings and in the licensing process, to seek

appellate review of a highly unusual Licensing Board decision to retain

independent consultants to assist in and testify on seismicity issues in

this proceeding. The Licensing Board has failed to adequately explain ~

.

the reasons necessitating such a course. See Pacific Gas and Electric

Co. (Viablo Canyon Nuclear Power Plant,- Units 1 and 2), ALAB-504, 8 NRC

406 (1978). Even though there is uncontroverted testimony in the record

that the seismic design for the safe shutdown earthquake (SSE)M and

operating basis earthquake (OBE)U s adequately conservative and appropriatei[

.

|
'

, .
y For the SSE, the maximum horizontal ground acceleration for

structures founded on rock is 0.15g and 0.25g for soil foundations.

y for the OBE, the minimum horizontal ground acceleration is 0.10g for
rock and 0.15g for soil. .

.

_____ __
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and the Advisory Committee on Reactor Safeguards (ACRS) had already

issued a favorable letter report on !! arch 18, 1981E the Board Chairman
,

has embarked on a course which now gives every appearance of including the

retentionofcertainnamedprospectiveBoardconsultants(T. 3790-3800).

The Board Chairman has done so without first giving an opportunity to-

either the Staff or the Applicant or any party to respond to his
..

concerns. This is extremely puzzling because most of the Board

Chairman's concerns seem to be with regard to the Staff review of the

issue. Nevertheless, and notwithstanding the provisions of 10 C.F.R. Part

2, Appendix A, 6V(g)(1), the Board Chairman , expressly disclaimed any

interest in having the Staff (or Applicant) present a further explanation

or discussion of these matters (T. 3791). Moreover, the Board Chairman

either did not pose these precise questions relating to his areas of

concern during the Staff's direct testimony on seismicity issues or did
,

not express his concern with the seven-member panel of Staff experts and '

consultants' responses during their testimony at the June 24, 1981

evidentiary session. This is noteworthy because both the witnesses for

the Staff and Applicant on these issues were examined extensively by the

Board, particularly its Chairman, who remarked that, if he seemed to be a

very critical examiner, it was because the Appeal Board had forced such a

role on the Board (T. 989).

In a July 27, 1981 conference call between the Board and parties,

the Board Chairman indicated that he had made initial arrangements to

y See Appendix 0 to Staff Safety Evaluation Report, dated February,
1981.
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retain Drs. E. Luco and 11. Trifunac to perform an independent review of

the record and was interested in retaining one or more named employees of

the U.S. Geological Survey for a similar purpose. Dr. Trifunac was a

consultant to the ACRS in this case agarding seismicity. His report to

the ACRS was received as a Board exhibit. He did not file a dissent to

the ACRS letter report herein. Dr. Luco has had no previous involvement
,

with the Summer analysis. The precise procedures governing the review

process and a date for the resumption of further hearings on the matters

were not firmly established.O The Board has already sent certain

portions of the record to Drs. Luco and Trifunac for their review. The

Staff is furtner informed that the Board is preparing to subpoena several

USGS employees to testify in this case against the wishes of the USGS.

The course of action on which the Board is now clearly embarked is

highly unusual and is procedurably inexplicable, even after full measure

is given to the discretion which is generally afforded to a presiding

board regarding the conduct of a hearing. As far as this proceeding is

concerned, the Board's actions will almost assuredly result in undue

delay,the necessity for which i.as never been adequately articulated by the

Board. The problems presented by the Board's actions, however, transcend

the substantial adverse impact on the culmination of this proceeding. The

vagueness of the reasons given for the Board's decision to invoke the

assistance of independent consultants while bypassing opportunities for

y During tnis conference call, Staff counsel asked the Board to
memorialize its decision on this entire matter. The Board did not
commit to do so.

.
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Staff witnesses to respond to the Board's concerns, and the uncertainties |

it generates, should not be countenanced in any NRC proceeding.
.

As stated, the Board is now implementing its decision to retain

independent consultants. It is apparent from the evidentiary record, the

July 27, 1981 conference call, and the recent events concerning the

Board's submission of information to Drs. Luco and Trifunac for review

and its plans to subpoena USGS witnesses, that further efforts to have

the Board reconsider its decision would be futile. Thus, the Staff is

left with the option either of letting the situation continue with its

unnecessary deleterious effect on the ongoing proceeding or to seek

appellate relief. Not seeking relief at this time is an unacceptable

option because relief is needed before the Board's plan is fully

implementeo.

For the foregoing reasons, which are elaborated or: in the discussion

which follows, the Staff respectfully urges the Appeal Board to review at

this time the Licensing Board's decision to use independent

consultants on seismicity issues pursuant to 10 C.F.R. 9 2.718(i).E

Additionally, it appears from statements made by the Board Chairman (E.g.

T. 989) that his actions may have been influenced by the Appeal Board

decision on June 1,1981 in this proceeding (ALAB-642). The appeal which

5/ A party seeking certification under 10 C.F.R. b 2.718(i) must
estdblish that a referral under 10 C.F.R. 6 2.730(f) is proper.
See, e.g., Puerto Rico Water Resources Authority (North Coast
Nuclear Plant, Unit 1), ALAB-361, 4 NRC 615 (1976). Section
2.730(f) provides, that when a prompt decision is necessary to
prevent " detriment to the public interest or unusual delay or
expense", a licensing board may refer a particular ruling promptly
to the Commission.

_ _ _ - _ _ _ _ - _ _ _ _ _ _ _ _ _ - - _ _
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gave rise to ALAB-642 did not concern seismic matters. Therefore, if the

Appeal Board elects not to direct certification of the present matter,
.

the Staff would request that the Appeal Board clarify the intendaent of

its ruling in ALAB-642 relative to this particular situation.

II. BACKGROUND*

Evidentiary hearings were held in the captioned proceeding on June
.

22-26, 29-30, July 1-3, 13-17. The record remains open on two

contentions: Contention 4 concerning seismicity and Contention 8

concerning emergency planning. Contention 4 raises the issues on which

directed certification is presently sought. The record remains open on

Contention 8 pending an evidentiary ruling by the Licensing Board on an

issue which the parties are in the process of briefing.

On June 22-24, 1981 evidence was adduced on Contention 4.0 The

Applicant presented its direct case on Contention 4 on June 22-23 through
.

'a six-member panel of expert consultants. The Staff presented its direct

case on Contention 4 on June 24 through a seven-member panel of Staff

experts and consultants. The Intervenor presented' no direct case in

support of Contention 4 and did not actively participate in cross-

examination of the Applicant and Staff witnesses.

| Tne Applicant's direct case on this contLntion consisted of direct

testimony and certain documentary exhibits sponsored by a panel

consisting of the following: Dr. Shelton S. Alexander (Penn State), Dr.

Robin K. McGuire (ERTEC), Dr. Chang Chen (Gilbert / Commonwealth) Dr.

6f Contention 4 states that the [ Final Safety Analysis Report] is
inadequate with respect to the description of seismic activity in
the area of the Summer plant site and that the monitoring of site
seismicity should be continued through 1983.

, _ -_ - _ . , . -. .-.
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Pradeep Talwani (University of Southern California), and Messrs. James G.

NcWhorter and William G. Smith (Dames and Moore). The Staff direct case
.

on this contention consisted of pertinent sections of its Safety

Evaluation Report (SER) and April 1981 supplem:nt thereto (SSER).

Appendix D to the SER consisted of a letter report from the Los Alamos-

Scientific Laboratory, (LASL) dated December 24, 1980 to the NRC Staff
.

primarily regarding reservoir-induced seismicity. Appendix E to the SER

consisted of a letter report from the USGS to the HRC Staff, dated

December 30, 1980, concerning regional geology, particularly the
,

significance of the Charleston 1886 earthquake. These exhibits were

sponsored by a panel consisting of the following: Dr. Phyllis Sobel, Mr.

Richard McMullen, Dr. Andrew Murphy, Mr. James Knight (NRC), Dr. Carl A.

Newton (LASL), and Mr. nobert H. Morris and Dr. Gregory S. Gohn (J3GS).

The seismic design for the Summer facility was established during
.

the construction permit stage on the basis of tectonic seismicity and '

,

geology. During the course of construction, the Mnnticello Reservoir was

impounded adjacent to the site to provide, among other things, cooling

water for the nuclear plar.. The reservoir was filled between December

3,1977 and February 8,1978. See, e.g., SER, Section 2.5.3. The effect

of reservoir-induced seismicity (RIS) on the seismic design emerged as a

central issue on Contention 4. The questions raised by the Board

Chairman at T. 3790-3800 appear to center primarily around this issue.

Significantly, however, those questions did not encompass the structural

engineering aspect of this matter which, in the final analysis, is most
I important from the standpoint of plant safety.

___ _. _ - __ _ _ . _ _ _ _ __ _ _ _ _ _ - . . - - _ , , .- ~ _ _ _ _ _ _ _
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As relevant to this matter, the maximum magnitude earthquake

associated with the impoundment of the Monticello Reservoir was a local
.

magnitude 2.8 event recorded on August 27, 1978. See SER, Section 2.5.3.

The Applicant witness who analyzes seismic data being monitored in the

area believed that this may be the largest reservoir-induced event (or-

approximately the largest) which will be experienced (Talwani, T. 886-88,

909). The Applicant took the position that the upper bound for

reservoir-induced seismicity at Monticello is a local magnitude 4.0

event. See, e.g. , Alexander testimony, following T. 728 at 11-12. The

Staff took the official position that the upper bound for reservoir-

induced seismicity is a lor >'. magnitude 4.5 event. One member of the

Staff believed that a local magnitude 5.0 to 5.3 event was the maximum

potential reservoir-induced event. See, e.g., SER Section 2.5.3. The

ACRS " generally support [ed] the use of a near field magnitude of about 5

for evaluation of the plant" after acknowledging the agreement of its

consultants that there did not exist a strong basis for choosing a specific

near field event. The ACRS consultants ir.cluded structural analy:;is

experts as well as seismologists. The ACRS went on to state:

Because it is difficult to judge that the probability of significant
exceedence of the original SSE is sufficiently small, the ACRS has

| requested, and the Applicant has provided, information that indi-
cates there is sufficient margin in the original design to cope
safely with accelerations considerably larger than the SSE of 0.15g,
including those which might arise from a near field, magnitude 5

| earthquake.

The Applicant's results to date regarding seismic design margin are
; reassuring. The ACRS recommends that these studies by the Applicant

be extended to include all systems and components whose function is
| important to the assurance of the continuing removal of shutdown

heat. Such studies need not be completed prior to operation of the
Summer plant." See March 18, 1981 ACRS letter report at 2.

|
!
|

/

L
_
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The referenced studies have been extended by the Applicant. The

Applicant has generated additional information since the ACRS letter and

provided testimony reasonably demonstrating that there is sufficient

margin in the original seismic design to safely cope with ground acce-

lerations which might arise from a near fielo local magnitude 5.0-5.5
,

,.

event. See, e.g., Chen testimony. following T. 733; Chen, T. 999-1000.
.

The NRC Staff independently reviewed this information and is in agreement

with the Applicant on the adequacy of the plant seismic design. See,

e.g., SSER, Sections 3.7.2,18 (Item 1); Knight T. 1069-70, 1084, 1087,

i 1105. The Iniervenor offered no testimony on this matter.

III. DISCUSSION

1. General

The Staff acknowledges that there are circumstances under which a
'

Licensing Board ray properly seek clarifying testimony from its own '

consultants. These circumstances are discussed below. Such

circumstances do not exist here. The Staff has been, and remains, fully

prepared to address the concerns expressed by the Board Chairman and

answer any other questions the Board may have relative to its review in

this matter and position on the issues. That is its responsibility in
'

NRC adjudications. The Staff review of seismology and geology in the

present case was conducted over more than two years. Obviously, the
.

entirety of its review, including all the information it considered prior

to arriving at its positions, cannot possibly be fully incorporated in a

Safety Evaluation Report.

.

_ ~ _
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The proper role of the licensing board 'is that of an impartial, trier

of facts which decides a case on the basis of evidence; presented by the

parties of record. See 10 C.F.R. 6 2.718. A licensing board 4hould not
-

be permitted to retain " independent consultants" to-perfona an '

independent review duplicative of the Staff's review where the testimony

of record is uncontroverted and unchallenged.- At the very least a Board
.

ought to be required to either make an " exceptional circumstances" '

,

finding similar to that provided in 10 C.F.R. 6 2.720(h)'when it desires

to call additional NRC personnel or adequately explain the unikuc~ factors
'

necessitating such a cours'.

For example, with regard to health and safety matters which are not

in controversy in contested proceedings, " boards are neither required nor

expected to duplicate the review already performed by the Staff and ACRF,

and they are authorized to rely upon the testimony of the Staff, the -

Applicant, and the conclusions of tha ACRS, which are not controverted by

any party". 10 C.F.R. Part 2, Appendix A, 9V(f)(1). While the matter of .

reservoir-induced seismicity pertains to a matter in controversy-in..this

proceeding, the testimony regarding the effect of such seismicity upon

| the seismic design of the Sumer facility is uncontroverted. Similarly,

if the Board has uncertainties about the testimony, the appropriate
.

method is to seek clarifying testimony from the parties wnich 'the Board

has declined to do. See 10 C.F.R. Part 2, Appendix A, 9V(g)(1).

2. Applicable Authority

The Appeal Board has recognized that a Licensing Board may use its

subpoena power under 10 C.F.R. 6 2.718(b) to call Board witnesses where

it finds "a genuine need for their testimony." Consumers Power Company

|
I

|
'

- . . , .. - .- - - - -
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(MidlandPlantUnits1and2),ALAB-382,5NRC603,607(1977). The

question in Midland was whether the Commission's policy against financial
.

assistance precluded the Licensing Board from calling the witness the

intervenors were unable to sponsor, but who had prefiled testimony the

Board considered valuable to the record. Noting that the decision

whether or not to call a witness rests in the " sound discretion of the,

tribunal alone," the Appeal Board ruled that a Licensing Board in its

search for truth may in a "clcse case involving a key safety or

environmental matter" hear evidence important for the " resolution of a

significant contested issue." Id. at 608. In general, Boards are not

required to do independent research or conduct a de novo review of an

application when matters are uncontroverted. Instead they may rely on

uncontradicted evidenc presented by the applicant and HRC Staff as well

as the conclusions of the ACRS. Consumers Power Company (Midland Plant
- :

Units 1 and 2), ALAB-123, 6 AEC 331, 334-35 (1973); See 10 C.F.R. Part 2,

Appendix A, 9V(f)(1).

The D.C. Circuit has also held that the role of the Licensing Board

is not to compile a record but to review the adequacy of the record

already compiled by the NRC Staff. Union of Concerned Scientists v. AEC,

499 F.2d 1069,1076 (D.C. Cir.1974). As the Court stated, "Whether the
.

. .

proceeding is uncontested er contested, [the Licensing Board'sJ mandate

is to review the sufficiency of the record and the adequacy of the
.

analysis to support the necessary findings." Id. at 1077. Thus, the

Board's function is somewhat analogous to an appellate court applying the

{

,
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" substantial evidence" test. Id.Lt1076.2/
.

Moreover, there are considerable limitations on the power of a
,

Licensing Board to subpoena NRC personnel as Board witnesses. Under 10

C.F.R. 92.720(h)(2)(1), the attendance and testimony of an NRC employee

cannot be required unless there is a showing of " exceptional-

circumstances, such as a case in which a particular named NRC employee,

has direct personal knowledge of a material fact not known to the

witnesses made available by the Executive Director for Operations. .."
* '

.

For the perposes of this section, NRC personnel includes persons acting

as consultants to the Commission. 10 C.F.R. h2.4(p).

During the period when hearings were condheted by a single hearing

examiner (lawyer), the Staff of the then Joint Conaittee on Atomic

Energy recommended the addition of two technical members, in part,

to obviate the need for independent expert assistance to be available to
.

.presiding officers. See Joint Committee on Atomic Energy, 87 Cong.,1st

Sess., Improving the AEC Regulatory Process, Vol.1 at 45-50, 69-75

(Comm. Print March 1961), Joint Committee on Atomic Energy, 87 Cong.,

1st Sess., Views ard Comments on Improving the AEC Regulatory Process, at

1-11 (Comm. Print J"ne 1961). This recommendation was enacted into law

in 1962 by the addition of Section 131 to the Atomic Energy Act which
.

l/ The D.C. Circuit admitted that the ana" 'y is imperfect because the
Licensing Board "looks not only to the information in the record,
but also to the thoroughness of the review." 499 F.2d at 1076.

_ _ .
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authorizes the use of Atomic Safety and Licensing Boards.E

The congressional concern about preventing the need for repeated
,

reanalyses by outside experts, and the provision in the present rules

regarding obtaining the aid of special assistants, tend to indicate that

Licensing Board's should refrain from relying on independent experts.

which they choose, particularly in the absence of compelling reasons to

do so. The loss of impartiality that could result from the Board's role

as the proponent of a particular viewpoint when the adequacy of the seismic

design is uncontroverted would compromise the integrity of the adjudicatory

process.

The Licensing Board in the present proceeding has failed to make a
,

finding of " exceptional circumstances" or otherwise provided a cogent

explanation for the neec to retain outside consultants. Furthermore, the

Staff is not aware of any case directly on point that justifies the
,

Licensing Board's action. -

For example, when the Appeal Board reversed the Licensing Board's

ruling denying subpoenas for two ACRS consultants (Drs. Luco and

Trifunac) in Pacific Gas & Electric Company (Diablo Canyon Power Plant,

Units 1 and 2), ALAB-519, 9 NRC 42, 44 (1979), it made the requisite

finding of " exceptional circumstances". Those circumstances included the
'

discovery of an active fault closer to the site than initially thought

and the accompanying increased likelihood of more severe events. As a

8_/ In this same connection, the present regulations also attempt to
reduce the necessity for relying on outside experts by including
among the presiding officer's power the authority to appoint special
assistants from the Atomic Safety and Licensing Board Panel.
10 C.F.R. 9 2.718(k).

- .
. _ _
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consequence of this intervening discovery, the ACRS report to the

Commission expressed reservations about the seismic reevaluation done for
.

the plant. In addition, the two ACRS consultants whose testimony was

sought in Diab 1o had formally dissented from the collegial opinion of the
_

'*
ACRS and sharply criticized the plant's seismic design. Id. at 43-46.

Later the Appeal Board granted the intervenors' request to reopen the,

record after the October 1979 Imperial Valley earthquake in California to

consider the new seismic data. ALAB-598, 11 NRC 876 (1980).
.

The exceptional circumstances which existed in Diablo do not obtain

in the present proceeding and the seismic considerations in the two

proceedings are vastly dissimilar. While seismic design is a crucial

safety concern, seismicity in South Carolina cannot reasonably be

compared with the earthquake experience in California. Only one of the

prospective witnesses being sought by the Licensing Board (Dr. Trifunac)
:

has participated in the review of the plant's design. However, he did not

register a dissenting opinion to the conclusion of the ACRS.

Furthermore, no active fault has been discovered in the proximity of the

plant, no major earthquake has recently occured, nor has the ACRS

expressed any reservations about the adequacy of the plant's seismic.

design.

Among the questions that the Licensing Board believes should be

addressed by further testimony is the range of magnitudes of

reservoir-induced events and the derivation of g values (T. 3790). There

was considerable discussion of these matters during both ACRS sessions and

in testimony in the evidentiary hearings herein. The range of professional

opinion on these topics and its impact on the seismic design is already a
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matter of record. In this context, these concerns appear more akin to the

"run-of-the-mill disagreements among experts" that the Appeal Board in

Diablo implied would not constitute " exceptional circumstances." 9 NRC

at 46.

The !!idland decision, ALAB-382, supra, also fails to provide a.

direct precedent for the Licensing Board's decision to obtain independent
.

consultants to review the testimony of record. In Midland, the Licensing

Board was not directed to elicit the testimony of an outside expert.

Rather, the Appeal Board declared its approval of a Licensing Board's

discretion to subpoena a witness who had prefiled testimony the Licensing

Board had previously read and considered valuable to the resolution of a

significant contested issue. 5 NRC at 608.

IV. CONCLUSION

In light of the above, the Staff requests the Apneal Board to

instruct the Licensing Board to refrain from its intended course of

action relative to the retention of outside consultants without first

attempting to elicit whatever information it desires from the

wi'nesses proferred by the parties to this proceeding.

Respectfully submitted.
.

k.

,

Steven C. Goldberg
Counsel for NRC Staff

A
E M 7 / w (/Mitz' . Young

Counsel for NRC Staff

Dated at Bethesda, Maryland
this 7th day of August, 1981.
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