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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD .

In the Matter of )

SOUTH CAROLINA ELECTRIC & GAS Docket No. 50-395
COMPANY )

Virgil C. Summer Nuclear Station,
Unit 1 )

NRC STAFF BRIEF AND STATEMENT OF POSITION
CONCERNING PROFERRED TESTIMONY OF DR. MICHIO

,

'

KAKU ON CONTENTION 8

1. INTRODUCTION

On May 28, 1981, the Intervenor submitted prefiled testimony of Dr.

Michio Kaku on Contentions 8 Il and 10 U . On June 25, 1981, the Staff

served a motion to strike the prefiled testimony of Dr. Kaku on both

Contention 8 and Contention 10. The motion stated that the prefiled

testimony of Dr. Kaku on Contention 8, in its entirety, patently _

constituted a challenge to the Comission's emergency planning

requirements relative to the establishment of a ten mile plume exposure

pathway emergency planning zone (EPZ). See 10 C.F.R. ! 50.47(c)(2), 10

C.F.R. Part 50, Appendix E. Section IV.

If Contention 8 states that:

The Applicant has made inadequate preparations for the
implementation of [its] emergency plan in those areas where the
assistance and cooperation of state and local agencies are required,

y Contention 10 challenges the validity of the favorable cost-benefit
balance in light of the alleged un(''* estimation of the long term
health effects of permissible level of radiation.
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Dr. Kaku did not state a position on the precise size and

configuration of the ten mile EPZ for Summer as a function of local

exigencies, but rather, stated that, as a generic : natter, a ten mile EPZ

is inadequate. The express purpose of Dr. Kaku's testimony was stated as

follows: "To show that substantial scientific objections can be raised

contesting this ten mile limit". The prefiled testimony continued:

"A logical, compelling case can be made that a ten mile evacuation
radius does not take into account the full impact of a class 9
accident at the plant." Prefiled Testimony at 1.

The prefiled testimony proceeded with a discussion of certain

generic class 9 accident studies and certain alleged power plant

incidents to support his theory that a ten mile evacuation limit is

inadequate. The prefiled testimony contains no site specific discussion

of local conditions ralevant to emergency planning, such as demography,

topography, land characteristics, access routes, and jurisdictional
.

boundaries. See 10 ''.F.R. 9 50.47(c)(2). Nor did the prefiled testimony

discuss the Applicant's emergency plans themselves and thus was further

objectionable on relevancy grounds. In fact, Contention 8 is nowhere

addressed in Dr. Kaku's testimony.

After entertaining gument from the parties at the June 30, 1981

hearing session (T. 1693-1727,1733-35), the Board ruled to strike Dr.

Kaku's prefiled testimony on Contention 8 on the grounds that it

constituted a challenge to the Commission's emergency planning

requirements regarding the establishment of a ten mile plume exposure

pathway (EPZ) (Tr. 1727-31,36).
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The Board excluded the prefiled testimony of Dr. Kaku on Contention

10 on the grounds that it was unduly repetitious of the direct testimony

of Intervenor witness Dr. K.Z. Morgan on the same subject (T.1727).

On June 30, 1981, the Intervenor distributed a new introductory page

to the prefiled testimony of Dr. Kaku on Contention 8. This page

disclaimed any purpose in challenging the adequacy of the ten mile EPZ

but rather stated that the prefiled testimony should be regarded as

challenging the ability of the emergency plans to cope with a severe

cicss 9 accident. The substantive portions of the prefiled testimony

were unchanged. The Applicant and Staff argued that the " revised"

testimony was little more than cosmetic (T. 2311-18). These parties
Efurther argued that the prefiled testimony represented an unthly

attempt to litigate the consequences of a class 9 accident without the

requisite showing of "special circumstances" in contravention of the
.

Commission's interim policy statement regarding the consideration of severe

accidents in individual licensing proceedings. " Nuclear Power Plant

Accident Considerations Under the National Environmental Policy Act of

1969" (45 Fr. 40101, June 13, 1980). Renewed objections were also made to

the relevancy of the entire prefiled testimony to the contention at issue
'

.

I

i

y The Intervenor was given an opportunity at the November 25, 1980
prehearing conference to seek to introduce a justiciable contention
regarding class 9 accidents within 30 days from the publication of
the supplement to the draft environmental statement in which the

| consequences of severe accidents at the Sumer facility were to ber

discussed pursuant to the Commission's new policy guidance. See

also Section 2.714(a)(1) regarding consideration of untimely
filings. No such contention was advanced by the Intervenor.

.
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(T. 2311-18). The Board reaffirmed its ruling to exclude the prefiled

testimony and indicated that it would provide the intervenor with the

opportunity to make an offer of proof and the other parties an

opportunity to voire dire or cross examine Dr. Kaku (T. 2102).

The offer of proof of Dr. Kaku's prefiled testimony was made on July

16, 1981. During the pendency of the offer of proof the Board reversed

its ruling and decided to admit Dr. Kaku's testimony over the continued

objections of the Applicant and Staff (T. 3621). The Staff moved the

Board to immediately refer its ruling to the Appeal Board pursuant to

10 C.F.R. 9 2.730(f) O (T. 3624-25). The Board denied this motion

(T. 3626).

Voire dire of Dr. Kaku was conducted by the Applicant and Staff on

July 16-17, 1981 (T. 3350-3705). After voire dire, both the Applicant

and Staff renewed their motions to strike Dr. Kaku's testimony on the
,

original grounds as well as on additional grounds suggested by the votre

dire (T. 3706-3723). Dr. Kaku was permitted to personally respond to the

Applicant and Staff motion (T. 3730-3743). After hearing additional argument

on the issue, the Board decided to reserve a ruling on whether to accept

Dr. Kaku's prefiled testimony in whole or in part until it afforded the

parties an opportunity to file written briefs and statements of position on

y This section provides that a licensing board may refer a ruling to
the appeal board when in its judgment a prompt decision is necessary
to prevent harm to the public interest or unusual delay or expense.
The Staff argued that both factors would be present if the Board's
evidentiary ruling was not reversed.
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the matter (T. 3761). The Board ordered that the parties briefs be filed

by August 3,1981 with reply briefs due by August 17, 1981.

II. DISCUSSION

The Staff objects to the prefiled testimony of Dr. Kaku on

Contention 8 on the following principal grounds: relevancy, impermissible

challenge to the Commission's emergency planning regulations, contrary to

the Commission's policy statement and interpretative case law on the

consideration of class 9 accidents in individual licensing proceedings,

and of the lack of adequate expert qualifications and foundation.

1. Relevancy

Contention 8 is delimited in scope. The Board acknowledged this in

its order admitting contentions dataa August 7,1978. E The contention

does not challenge the conformance of the Applicant or state and local

emergency plans with the applicable requirements in Section 50.47 of the
'

Commission's regulations. See 10 C.F.R. 5 50.47(a)(2). Rather, the

contention challenges the adequacy of the Applicant's efforts to

coordinate its emergency plan with the state and local emergency plans.

Contention 8 has never been amended.

In an operating license proceeding, the Board shall, as a general

matter, decide only those contentions placed in issue by the parties.

See 10 C.F.R. 6 2.760a. It is the responsibility of the Staff to make

whatever additional regulatory findings are required to justify the

5f in that order tne Board explained that Contention 8 questions the
ability of the Applicant to implement its emergency plan in a
specific area rather than question the adequacy of the written
emergency plan itself.

,
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issuance of an operating license under 10 C.F.R. i 50.57. Id. ; Sumer_,

ALAB-642, NRC ,SlipOp.at25(June 1,1981). Whatever merit this

contention had in 1978, it definitely lacks merit in 1981. Testimony by

the Applicant, Staff, Federal Emergency Management Agency (FEMA), and

state and local officials all attest to the close collaboration and

cooperation enlisted by the Applicant with the responsible state and

local emergency planning officials and organizations. The principal

organizations in this latter regard are: the Department of Health and

Environmental Control (DHEC) (Shealy, T. 1829-43,2230-2281),the

Emergency Preparedness Division of the Adjutant General's Office (Wise,

et. al . , T. 2207-2230), Lexington County (Andonaegui, T. 2119-2137),

Fairfield County (Douglas, T. 2159-2198), Richland County (DeLaoch, Boyd,

T. 2047-2100), and Newberry County (Longshore, T. 2001-2046). The generally

favorable joint emergency exercise held at the plant on May 1,1981 further
.

evidences the level of preparation made by the Applicant. Moreover, the

area of concern underlying Contention 8 (namely, coordination between

onsite and offsite emergency preparedness) existed prior to the

promulgation of the current regulations.

IgnorP any reasonable interpretation regarding the scope of

Contention 8, the intervenor argues that the emergency plans must be

tested against some hypothetical severe class 9 accident such as that

allegedly postulated by Dr. Kaku in his prefiled testimony. Apart from

the fact that this proposition contrr.venes the Comission's emergency

planning requirements (the second oajection to its introduction), the

prefiled testimony of Dr. Kaku presents a scenario which, at best,
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already assumes that the emergency plans fail and emphasizes solely the

author's hypothesis about what would happen in that event. Dr. Kaku's

prefiled testimony is little more than anti-nuclear, anti-NRC rhetoric.

If this is unclear on the face of the prefiled testimony, it is abundantly

clear f rom Dr. Kaku's strident " speech" in reply to positions taken by the

Applicant and Staff regarding his prefiled testimony. (T. 3730-43). This

proceeding is not a forum on nuclear power. Dr. Kaku's testimony contributes

nothing to the adjudication of the admitted issues in the proceeding.

Even leaving this matter aside, the prefiled testimony of Dr. Kaku

fails to fulfill the apparent purpose for uhich it is being offered by

the intervenor: the ability of the affected emergency plans to cope with

a hypothetical class 9 accident scenario. Th5 accident scenario offered
|

in paragraph 14 of the prefiled testimony is not susceptible to a

reasonable degree of proof. In the first place, the " scenario" lacks
,

sufficient depth and detail to be able to realistically test the

specifics of the onsite and offsite emergency plans. The assumptions

underlying the " scenario" are not stated. The " scenario" assumes no

operator action at all. The plant conditions from the initiation of the

hypothetical accident to its conclusion are not provided nor are other

relevant parameters (such as the size, sequence, direction of any release,

weather conditions, etc.). What precisely occurs at the plant and when (from
<

a mechanistic standpoint) must be detailed. The " scenario" displays no

familiarity with the circumstances under which the four emergency

classifications are declared which the witness admitted he did not know

|

|
!

!
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(T. 3673). Inconceivably, the " scenario" does not postulate the

declaration of an emergenqy until 50% of the core has melted (See entry

for 2:00 p.m.). Even then, the " scenario" fails to postulate the

initiation of a general emergency, but rather simply a site emergency. -

In fact, the "scenarin" does not appear intended to test the emergency

plans at all. Rather, the scenario presents Dr. Kaku's supposition

about the consequences of an accident for which we are asked to assume

either that no emergency plans are in place or they are not implemented

at all. If one indulges in that presumption, no " test" of the plans is

worthwhile. In actuality, the plans are designed to initiate protective

measures on the basis of plant conditions suggesting the possibility of

harm to the general public, not after such harm has occurred (See, e.g.,

Kevern Testimony at 7-8). Finally, contrary to the disclaimer by the

intervenor, af ter the entry for 6:00 pm in the " scenario", all of the
.

activity is postulated to occur beyond the ten mile EPZ and not within it.

There is just no practical way that this " scenario" or anything like it could

yield a meaningful test of the emergency plans.

Although the emergency plans were not written to cope with a

specific hypothetical class 9 eccident, the efficacy of the onsite and

offsite plans were tested in a May 1,1981 exercise required to be held

periodically under 10 C.F.R. s 50.47(c)(14). The Applicanc, Staff, FEMA

and principal state and local officials testified about their involvement

in the drill and its results. The purpose of the drill is discussed in

attachment D (inspection report 81-09) to the prefiled testimony of Staffi

witness Kevern (T. 3281). The particular emergency exercise scenario is

|

|

_-
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cited on page 3 and 4 of that document. The emergency began as an unusual

event and progressed through sequentially escalating classes of a general

emergency. At this stage, the plant had experienced a simulated class 9

accident (Kevern, T. 3473). The Staff and FFMA noted deficiencies in the

drill but that it generally demonstrated the adequacy of the onsite and

offsite emergency plans (See Kevern testimony, Attachment D at 12;

Ricnardson testimony, Attachment C at 3). A test of the plans' ability to

cope with the plant conditions postulated by Dr. Kaku would be a needless

duplication of this exercise. FEMA has also made favorable findings and

determinations regarding the adequacy of the state and local emergency

plans. See letter from J. Dickey, FEMA, to B. Grimes, NRC, dated

June 1, 1981 (Staff Exhibit 5).

The Intervenor also posits that it is incumbent upon all emergency

planning officials to fully comprehend both the probability and ,

consequences of a major nuclear accident to effectively discharge their

responsibilities under the emergency plans (T. 3726). The Commission's

regulations do not contain such a requirement and while this notion may

have some superficial appeal, there is no expert testimony to

substantiate such a proposition. In any event, the two days of

testimony by key state and local emergency planning officials displayed

varying degrees of familiarity with risk of accidents. However, the

Department of Health and Environmental Control has been denominated as

the primary state agency expected to possess such knowledge in order to

apprise and counsel the other emergency response organizations in

initiating appropriate protective action to safeguard the public in the

event of an emergency situation.
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2. Challenge to Comission's Emergency Planning Regulations

The Commission's present emergency planning requirements were

promulgated after a lengthy rulamaking process which included extensive

opportunity for public comment and several public commission briefings.

45 F.R. 55402 (August 19,1980). The background to the present rule and

the consideration given the broad oublic comments received on proposed

rule are fully explained in the referenced Federal Register entry. In

essence, the Commission's regulations establish sixteen p?dnning standards'

which onsite and offsite emergency plans must satisfy. 10 C.F.R. 9 50.47(b).

These standards in turn, emanated from the planning standards and evaluation

criteria developed in NUREG-0654, entitled "Criteris For Preparation and

Evaluation of Radiological Emergency Response Plans and Preparedness in

Support of Nuclear Power Plants", Division 1 (November,1980). A number of

accident descriptions were considered in the development of this criteria, ,

including the core melt accident release categories of the reactor safety

study (WASH-1400). NUREG-0654 at 7.

As relevant to receipt of Dr. Kaku's prefiled tes'.imony, the

regulations provide for the establishment of a ten mile plume exposure
,

:

| pathway EPZ within which a range of protective actions, including

evacuation, must be developed. 10 C.F.R. 95 50.47(b)(10), (c)(2), 10

C.F.R. Part 50, Appendix E Section IV.O The exact size and configuration

of the EPZ for an individual facility is determined by considering " local

6/ The bases for the designation of a 10 mile plume exposure EPZ are
provided in NUREG-0654. Among the considerations identified are
the fact that "for the worst core melt sequences, imediate life
threatening doses would generally not occur outside the zone" and
that " detailed planning within 10 miles could provide a substantial
base for expansion of response efforts in the event that this

;
' proved necessary." NUREG-0654 at 12; See also 45 F.R. at 55406

(emergency planning zone concept).

. - - ---- -- -- .
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emergency needs and capabilities as they are affected by such conditions

as demography, topography, land charactertistics, access routes, and

jurisdictional boundaries". 10 C.F.R. 6 50.47(c)(2). The plans must also

contain a standard emergency classification scheme and action level

scheme. 10 C.F.R. 5 50.47(b)(4). Periodic drills are required to

evaluate major portions of emergency response capabilities. 10 C.F.R. !

50.47(b)(14). As indicated earlier, the first such drill was held at the

plant on May 1,1981, which included the declaration of a general

emergency and was favorably reviewed by both the NRC and FEMA.

Plant specific demonstration of the ability to cope with some

hypothetical class 9 accident is not among the sixteen planning standards

set forth in the regulations or otherwise required pursuant to 10 C.F.R.

s 50.47. Moreover, given the extensive rulemaking process which

culminated in the enactment of the Commission's present emergency
.

planning rules, including a consideration of the class 9 accident

scenarios presented in the reactor safety study, it is manifestly clear

that the emergency plans need ncc be prepared or reviewed in relationship

to any particular accident scenario, class 9 or otherwise. Giving due

regard to all comments and material received, the only reasonable

axtensive rulemaking record compiled byconclusion to be drawn from *

the Commission is that the current emergency planning requirements

provide an adequate le'.'el uf energency planning protection to the general

public and that compliance with the provisions of 10 C.F.R. 9 50.47

provide reasonable assurance that adequate protective measures can and

will be taken in the event of a radiological emergency. See 10 C.F.R. s

50.47(a)(1).
!

!
i

1
._ __
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Not only do the emergency planning rules not require the

consideration of a specific hypothetical class 9 accident scenario as a

predicate for the acceptability of any individual emergency plan, but

where, as here, the proferred testimony postulates an accident

necessitating evacuation up to and including 50 miles, this constitutes an even

more blatant attack on the Commission's emergency planning rules which

establish a 10 mile plume exposure pathway EPZ. Such a challenge can only

be pursued under the procedures in 10 C.F.R. 6 2.758. Apart from purely

legal and policy reasons, there are practical reasons as well for not

considering specific class 9 accident scenarios in connection with

individual nuclear license applications. There are a potentially

'nfinite number of class 9 accidents which fertile minds can postulate.i

Each scenario, in turn, has a variety of parameters associated with it,

such as timing, the nature and amount of a particular release, wind
.

direction, weather conditions, etc. It is virtually impossible for any

single hypothetical accident scenario to test all facets of the onsite

and offsite emergency planning at a given facility. Nor can the

involuntary participation of the general public be required. Therefore,

it is futile to embark upon such a course of action here. Rather, it is

reasonable, and a requirement in the regulations, that the adequacy of

the emergency plans once developed are tested against accident scenarios

leading up to and including a general emergency. See 10 C.F.R.

9 50.47(b)(14). This was done on May 1,1981 at the Summer facility with

the results already noted. ;ii exercises will be conducted on a yearly'

basis.
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3. Consideration of Class 9 Accidents in Individual Licensing

Proceedings

In its June,1980 statement of interim policy regarding accident

considerations under NEPA, the Commission altered its previous policy of
,

not considering the effects of class 9 accidents in NRC environmental

impact statements prepared in connection with construction permit and

operating license applications. 45 F.R. 40101. The Commission expressly

indicated that this change in policy should not be construed as any lack

of confidence in any conclusions reached in previous impact statements

regarding the environmental risks of accidents nor, consistent with its

pre-existing policy, absent a showing of special circumstances as a basis

for expanding any ongoing proceeding. 45 F.R. at 40103. The Commission

then renewed its directive to the Staff that it identify to the
,

Commission any cases that could warrant additional consideration of the
,

consequences of serious accidents. Id. In this latter regard, the

Commission's policy statement merely reiterated the Commission's position

that individual consideration of class 9 accidents be confined to those

cases presenting "special circumstances". See Offshore Power Systems

(Floating Nuclear Power Plants), CLI-79-9,10 NRC 257,(1979); Public

Service Company of Oklahoma (Black Fox Station, Units 1 and 2), CLI-80-8,

11 NRC 433 (1980). In the Black Fox decision, the Commission identified

those kinds of "special circumstances" that might warrant additional

consideration as follows: " higher popultion density, proximity to

man-made or natural hazard, unusual site configuration, unusual design

features, etc., i.e., circumstances where the environmental risk from

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _
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such an accident if one occurred would be substantially greater than for

an average plant." 11 NRC at 434-35. The issue of when or whether

special circumstances are present which would warrant more extensive

consideration of class 9 accidents has also received adjudicatory

consideration since the Comission's statement of interim policy. See,

e.g., Arizona Public Service Co. (Palo Verde Nuclear Generating Station,

Units 1, 2 and 3), et al. , 0.0.-80-22,11 NRC 919 (1980); Houston

Lighting and Power Company (Allens Creek Nuclear Generating Station, Unit

1), Licensing Board unpublished) (September 15,1980). In a decision in

which Judge Linenberger participated, the Board therein succinctly

concluded that "the Comission made it abundantly clear in the Black Fox

decision and in its statement of interim policy that the Staff al7ne is

to bring to the Commission's attention those cases that might warrant

consideration of the environmental impact of the more severe kinds of
.

very low probability accidents that are physically possible and that the

decision to proceed with this consideration rests with the Commission and

not with its adjudicatory tribunals." Slip op at 4. The Staff firmly

believes that such a situation does not obtain in the present case.

Summer is a typical Westinghouse pressurized water reactor. There are no

unique design characteristics. Nor are there Loy unique siting

characteristics. In fact, from an emergency planning standpoint, the

Summer site is extremely desirable. The ten mile plume exposure pathway

EPZ is comprised of a sparsely-populated rural area of only 10,000 people

which by all accounts (Applicant, Staff, FEMA, state and local officials)

can be evacuated well within two hours. Accordingly, there are no

|

1

- _
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"special circumstances" which warrant further consideration of class 9

accidents in this case. In any event, that would be a decision that

would rest in the first instance with the Staff, rather than this Board,

with the Commission as the ultimate arbitor.

In addition to the above, several other factors warrant some

discussion in connection with this matter. First, even if a showing of

" spacial circumstances" could be brought to the attention of the Board

and Staff in this matter, the interver.or has failed to do so in a timely -

manner. Pursuant to the interim poifcy statement, the Staff issued a

supplement to the Summer draft environmental statement in December, 1980.

At the November,198? prehearing conference, the Board afforded the

intervenor 30 days from the issuance of that supplement within which to

seek to introduce a con 6ention regarding class 9 accidents. As

previously noted, the intervenor failed to do so.
.

Second, in attempting to suggist some design deficiency in the

Summer facility, Dr. Kaku refers to the fact that certain Westinghouse

|
computer codes have not been finally reviewed and approved by the Staff

(T. 3638). However, Dr. Kaku acknowledged that these computer codes are

used in the analysis of other nuclear facilities, not only the Sunvaer
;

facility (T. 3638). In any event, the Staff basis for accepting the computer

codes at this time is provided in the safety evaluation report (Staff

Exhibit 1), Section 15.1.2. (T. 3751).

Third, Dr. Kaku argues that, if uncorrected, welding problems

identified by several former construction workers could aggravate a

potential accident condition at the plant. He cites the August 1978

deposition testimony of Messrs. Fort and Whisennant as an example. The

-- . _. , _
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investigation into the allegations of these individuals and the absence

of any safety problems associated with those allegations was the subject

of extensive testimony by both the Applicant (Nauman testimony, following

T. 1388, at 15-26) and Staff (Office of Inspection and Enfc cement [I&E]

testimony following T. 2814, at 9-12, Attachment C). The I&E

investigation revealed no items of non-compliance. I&E testimony at 12.

Though unnamed in the prefiled testimony, it also became apparent on

voire dire that Dr. Kaku was concerned with the allegations of Mr.

Crider, another former construction worker, concerning undersized socket

welds (Tr. 3639). These allegations were the subject of separate

investigations by both the Applicant (Nauman testimony at 26-40) and

Staff (I&E testimony at 12-13,18-19,21). Both the Applicant (Nauman

testimony at 37) and Staff (I&E testimony at 19: Girard T. 3522-24)

confirmed that there were some undersized socket welds made. The
!

-

Applicant conservatively reinspected 100". of the socket welds and

repaired those requiring it. (Nauman testimony at 39). The I&E audited

the repaired welds and was satisfied that the problem had been corrected

(I&E testimony at 19, 21: Girard T. 3522-24). Moreover, witnesses from

the Office of Inspection and Enforcement testified that similar welding

problems had been experienced at other sites (Girard, Murphy, T. 3525).

These witnesses further testified that based on an examination of the ,

history of failed socket welds, none were attributable 'to undersized ,

welds and that weld size has a large fraction of safety associated with

it (Girard,-Murphy, T. 3525-26). In sum, even if this Board had

jurisdiction to require additional consideration of class 9 accidents,

there are neither plant specific nor site specific grounds for doing so.
-

F

~ -
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4. Inadequate Qualifications / oundation

Dr. Kaku is a theoretical physicist by education, experience and

prcfession. Notwithstanding his apparently keen interest in the matter,

Dr. Kaku did not comment on the then proposed emergency planning rules:

(T. 3646). As relevant to his prefiled testimony, it was established

during voire dire that Dr. Kaku believcs the Commission's emergency core ,

cooling system rule (T. 3677,3731,3738) and post-TMI requirements are

inadequate (T. 3677 79), It is also established that Dr. Kaku had never

been to the site (T. 3631), never read the onsite or offsite emergency

plans (T. 3644) and never read the Commission's emergency planning

,

regulations or NUREG-0654 (T. 3628-29). Dr. Kaku was similarfy

unfamiliar with ti.e circumstances under which the various emergency

classifications would be declared or emergency action levels initiated

under the Sumr.er emergency plans (T. 3673-74) and was unaware of either .''

the existence or outcome of the May 1,1981 emergency exercise (T. 3645).

Dr. Kaku did not take the specific energency plans into account in the

preparation of his prefiled testimony. (T. 3675).

As further relevant to portions of his testimony, Dr. Kaku was

unfamiliar with elementary terms of nuclear engineering, such as nucleate
L

boiling (T. 3694-95). Moreover, Dr. Kaku cited favorably from

information presented in two old accident risk reports, WASH-740 (1957)

and WASH-1400 (1975), neither of which have any regulatory status and, in

the case of the former, assumed no emergency planning measures, and in

the case of the latter, assumed some emergency planning but not the
'

equivalent of the new rules (T. 3644,3651-52).

I

e - , . . - . , , - .
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Accordingly, the Staff expressed the view at the hearing that Dr.

Kaku should not be allowed to offer an opinion on a variety of matters in

which he is admittedly an expert and which bear no nexus to the Sumer

application (T. 3607-3719). Dr. Kaku has never testified as an expert in

an NRC licensing proceeding. Thus, the precedential value of the Board's
,

ruling herein cannot be overlooked. In light of the irrelevance of his

testimony and the above considerations, the Staff submits that Dr. Kaku's

testimony is not competent and its admission will not further the

development of the record on Contention 8.

III. CONCLUSION

For the above reasons, the Staff objects to the admission of Dr.

Kaku's prefiled testimony on Contention 8 and recommends that the record

be clor.ed on this isue. In light of the unwarranted delay and confusion

its admission would introduce into the proceeding, if the Board accepts ,

the testimony, the Staff renews its motion to refer the ruling to the

Appeel Board pursuant to 10 C.F.R. s 2.730(f).

Respectfully submitted,

{& kY,

Steven C. Goldberg
Counsel for NRC Staff

Dated at Bethesda, Meryland
this 7th day of August,1981.
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