RELATED CORRESPONDENCE

UNITED STA'ES OF AMERICA
NUCLEAR REGUIATORY COMMISEION

Before the Atomic Safety and Licensing Board

In the Matter of
LONG ISLAND LIGHTING COMPANY Docket No. 50~-322

({Shoreham Nuclear Power Station,
Unit 1)

MOTION OF THE
SHOREHAM OPPONENTS COALITION (SOC)
FOR RFCONSIDERATION OF BOARD'S
DISMISSAL OF CFRTAIN REGULATORY
GUIDES CONTAINED IN 30C'S CONTENTION 19

Pursuant to 10 CFR Part 2.730(b), SOC submits this motion for
reconsideration and admission of certain Regulatory Guides

dismissed from Contention 19 by the Board in its Memorundum and

Order dated July 7, 1981. Based upon its review of that Order,

SOC believes that the Board has significantly misunderstood the
nature cf the parties' (LILCO, NRC staff and SOC) negotiations on
Contention 19 and the nature of the issue which those parties
asked the Board to determine in its July 7, 1981 Order. SOC
further believes that the Regulatory Guides excludeé by the Board
in its July 7, 1981 Order have been excluded arbitrarily (see
discussion in Section III..‘lgggg). Accordingly, SOC asks the

Board to reconsider its exclusion of those Regulatory Guides and

to admit each of them for further discovery and final )
I))C)?
particularization as part of SOC's Contention 19. S
/
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I. THE 1Ssug PRESENTED TO ThZ BOARD

As noted by SOC in its "Motion...for Acceptance of
Particularized Contention 19" (March 18, 1981), and the responses

of Staff (April 7th) and LILCO {(April 2nd), a series of informal

Contention 19, SOC further stated its belief that a number of the
remaining Regulatory Guides would ultimately be resolved in
similar fasi.ion (see 872C Motion at page 3) after additional
informal discovery and meetings among the parties,

However, the parties could not agree on the scope of
Contention_IQ (i.e., were each cf the remaining 46 Regulatory
Guides “recent” within the meaning of the Board's March 5, 1981
93935). Accordingly, SOC, Staff ang LILCO agreced that it would be
most efficient for the Board to determine whether SOC's
interpretation or Staff's or LILCO's interpretation of the term

"recent” in the Board's original March 5, 1980 Order was correct

T ———————

SO that the parties could complete the discovery process with an
understandlng of the ultimate scope of the Contention. As
described by LILCO at PP. 3-4 of its Reply to socC's March 18, 1981

Motion on Contention 19:




"As indicated by SOC, the parties proceeded tc have a
number of meetings over several months to work out an
accep.able contention. Those meetings did succeed in
reducing the number of regulatory guides in dispute but
it became clear that agreement could not be reached ou
the scope of the contention envisioned by the Board.
The parties decided to set their differences aside,
particularize a contention and then present it to the
Board for resolution of the disputed issue." (emphasis
added)

Thus, a review of tre responses by Staff and Applicant makes
it clear that the parties desired a resolution "of the disputed
1ssue” by the Board before investiing substantial additional time
1 further discovery and unnecessary particularization. In view
of the Board's decision that SOC's interpretation of the term

"recent" was correct (Board's Memoranaum and Order at page 5), it

therefore follows that each of the Regulatory Tuides submitted by
SOC in its March 18th Motion should have been admitted for further
discovery and subsegquent particularization.

By dismissing some of the Regulatory Guides on yrounds that

the parties themselves had worked hard to resulve, the Board has

seriously un:ermined confidence in the informal discovery

process.,

II. ADEQUACY OF PARTICULARIZATION

At page 6 of its Memorandum and Order dated July 7, 1981, the

Board admonished SOC for failing to particularize a ..umber of

Regulatory Guide: by offering more specific technical bases and a

clearer nexus to Shoreham. 1In the pages thac. Jollowed, the Board




excluded certain Regulatory Guides from Contention 19 where it
determined that a certain degree of specificity and nexus to the
Shoreham were lacking. We believe the Board has fundamentally
misunderstood the reasons why the parties submitted Contention 19
to the Boarad in the form and at the time that it did and that
accordingly, the Board's rejection of certain Regulatory Guides is
in error.

As previously noted, the parties jointly agreed to refrain
from further informal discovery on the remaining 46 Regulatory
Guides until they received guidance from the Board as tc which
Regqulatory Guides were deemed by the Board to be "recent". As
noted in the SOC March 18, 1981 Motion as well as in the replies
of Staff (see page 4 of Staff's Reply dated April 7, 1981) and
LILCO (see page 1 of LILCO Reply dated April 2, 1981), the parties

were in agreement that the version of Contention 19 submitted to

the Board by SOC on March 18, 1981 was adequately particularized

and Shoreham-specific. As stated by Staff at page 4 of its Reply,

"The Staff is generally of the view that SOC, as
required by the Board, has adequately specified in
Attachment A which Regulatory Guides it believes have
not been met for Shoreham ané why it believes they
should be met." (Emphasis in original)

It is, therefrre, unfortunate zhat the Board has chosen to
criticize SOC for a lack of specificity when in fact, SOC, Staff
and LILCO had agreed that the contention submitted on March 18th
was adeguéelcly particularized and the parties desired further
guidance from the Board on the meaning of "recent" before

investing additional time in discovery and particularization.






At page 6 of its Order, the Board also cited the need of
parties to know the precise issues to be litigated so that they
can p;epare to meet those issues. However, with regard to
Contention 19 and in order to meet the test set forth in the River

Bend Jdecision (In the Matter of Gulf State Utilities Company,

ALAB-444, 6 NRC 760, 771 et seq, 1977), SOC must be permitted to
discover certain facts from Applicant and Staff in order to
determine the nature of Agplicant's compliance with the Regulatory
Guides and the basis for Staff's acceptance of any alternate
measures proposed by the Applicant. The Board's Order on Conten-
tion 19 would preclude SOC from discovering the facts necessary to
state its contention with the specificity desired by the Board.

If SOC cannot meet that test after it has discovered the necessary
facts, SOC is certain that either Staff or LILCO, or both, will

move gquickly for summary disposition where appropriate.

I11., THE BOARD'S EXCLUSION OF CERTAIN
REGULATORY GUIDES FROM CONTENTION 19 WAS ARBITRARY

SOC has reviewed and compared the Board's reasoning in
excluding certain Regulatory Guides from Contention 13 while
admitting otners. SOC has been unable to discern any consistency
to the Board's rationale for excluding some while admitting
others. For example, a review of the Board's rulings on subparts

A, B and D (pages 8-9 of the Board's July 7, 1981 Order) reveals




little, if any, difference in SOC's presental .on of the
contention, yet the Board rejected A and D while admitting B, with
the caveat that SOC would show why B was "necessary to safety" a-
the hearings.

Similar arguments can be made based upon a review of the
Board's decisions on subparts G, I and K. The Board's ruling on
subpart L poses another problem. The Board denied SOC the right
to reparticularize this contention since the pertinent information
has been available since July, 1980 and SOC has had "sufficient
time to complete this contention" (3ocard Order at pace 12).
However, the Board apparently igncred the fact that the parties
have been engaged in informal discovery since that period of time
and subpart L was submitted to the Board to determine if the Board
deemed it "recent” within the meaning of its March 5th, 1980 Order
so that the parties would invest the time needed to discover.
certain facts and frame a more particularized contention. The
Board's attention is further directed toc subparts P, R, S, T, X
and Y, as further representative examples of what SOC :eels ic an
inconsistency or arbitrariness in the Board's exclusion of certain
Regulatory Guides from Contention 19,

We wouldAfina11y4Lvte that with regard to subpart FF, the
Board performed its own examination of the Regulatory Guide in

order o determine that that subpart was admissible. Had the

Board chosen to apply this reasoning to any number of other




s

Regulatory Guides, the result would have been the same-- admission

of the Regulatory Guide in guestion. E
From the outset of its intervention in this proceeding, SOC ;

has strongly believed, and the Board has agreed, that an

examinacion of the design and construction of Shoreham, measured

against the standards and gcals of recent regulatorv guides, was a

Critical issue in these proceedings. The parties have voluntarily

made substantial progress in accomplishing that goal and it is

unfortunate that the Board should terminate that process. SOC,

Staff and LILCO met in Washington, D.C. on July 27 and 28 to,

resume the informal discovery process and SOC intends to continue

in that fachion so long as it proves to be useful for all

concerned. Should the Board agree with SOC and admit those

Regulatory Guides exgluded by the Board by its July 7th Order, soC

will expeditiously attempt to obtain what remaining facts are

needed to particularize or resolve “he remaining 46 regulatory

guides well in advance of the commencement of hearinqs.l/ In view

of the importance of Contention 19 and the fact that the parties

have made such progress in voluntarily resolving their concerns,

it is unfortunate that the Board's Order will srevent the parties

from reaching the merits of Contention 19 in i-s entirety.

1/ Since the Board's ruling SOC has been advised that the first
Shoreham SER supplement and the ACPS review have been
Substantially delayed, at least until September, and hearings are
not scheduled to begin until January of 1982. It would thus
appear that the parties have ample time to complete discovery and
particularization of Contention 19 and to submit summary
disposition motions where appropriate, well in advance of those
hearings.



CONCLUSION

For the foregoing reasons, SOC respectfully requests that the

Board reconsider and admit those Regulatory Guides aismissed from
Contention 19 by its Order dated July 7, 1981 and that it admit

Contention 19 as filed by SOC in its Motion dated March 18, 1981,

Respectfully submitted,

TWOMEY, LATHAM & SCHMITT
Attorneys for the

Shoreham Opponents Coalition
33 West Second Street

P.O. Eox 398

Riverhead, N.Y. 11901

Dated: July 30, 1981



