UJITED STATES COURT OF APPEALS
FOR THE SECOND CIRCUIT

sHO= THAM OPPONENTS COCALIT

A\ !/; :  GUPPLEMENTAL AFFIDAVIT

Petitioner, : IN SUPPORT OF PET

[[‘Uv Q\ . FOR EXTRAORDINARY
ﬂa.u D -against- . INJUNCPIVE RELIEF

PENDENTE LITE PURSU

Okl rl CLEAR REGULATORY COMMISSION, : TO THE ALL WRITS
Vet wass woURROCY) DENTON AS THE DIRECTOR OF

NUQUEAR REACTOR REGULATION, AND THE:
LONG’ ISLAND LIGHTING COMPANY,

Respondents.

STATE OF NEW YORK)

COUNTY OF SUFFOLK)

STEPHEN B. LATHAM, belng duly sworn, deposes
I am a member of the firm of Twomey Latham &

attorneys for the Shoreham Opponents Coalition

petitioner herein. Since the filing of SOC's petition

this Court, there have been certain developments at the

agency level, which petitioner wants to bring to the

attention.

The Ns.ure of the Petition Before this Court

SOC has petitioned this court for injunctive relief

pending juidicial review of agency actior by federal
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respondents, More specifically, SOC has applied to the
federal respondents for a) a hearing on the Long Island
Lighting Company's request for an extension to 1its
construction permit for a uuclear reactor at Shoreham New
York, and b) a proceeding to determine whethet the existing
permit should be modified, suspended ¢ revoked. SOC's
prtition described a set of issues which it proposed to raise
in both the hearing on the ccustruction permit extension and
the proceeding requested‘hy SOC to determine whether the
existing permit should be modified, suspended or revoked.
SOC had filed applications with the Nuclear Regulatory
Commission ("NRC") on December 31, 1980 and January <3, 1981.
Thereafter, LILCO filed two responses in opposition to SOC's
requasts. LILCO continued construction under an automatic
extension of its NRC permit. After receiving no action from
federal respondents, SOC wrote again to the NRC on April 14,
198, demanding a vuling on its applications. On June 18,
1931, after two more months of inaction by federal
respondents and continued construction by LILCO, SOC filed
its petition with this Couirt seeking injunctive relief
pendente lite and also filed an action for mandamus in the
United States District Court seeking an order directing the
federal respondents to rule on SOC's applications before the

NRC.



Subsequent Developments Below

On July 7, 1981, SOC received copies of two NRC
documenis prepared on June 26, 1981 in response to SOC's
petition before the agency. Copies are submitted herewith as
Attachmeni.s 1 and 2.

The first of these uocuments is a memorandum from the
NRC's Executive Director to the Commissioners ("SuCY
81-395")., The Executive.oirector, on behalf of the NRC
Staff, recommended that+'S0OC's request for a hearing on
LILCO's request for a construction permit extension be
referred to the Atomic “Safety and Licensing Board ("ASLB"),
which is considering LILCO's operat.ng license application.
The memorandum further recommends that, after yet another
coportunity for the Applicant and Staff to respond to SOC's
six month old hearing request., the ASLB should be instructed
that, if SOC's request meets certain criteria, the hearing on
the construction (e.mit extension should be granted but
Jeferred and consolidated with the proceeding on LILCO's
application for an operating license (Attachment 1, page 2).

NRC Staff has projected that hearings on thie operating

license will not be scheduled until January, 198Z, one year



after 50C's request for a nearing on the construction permit

extension. (Letter of H. Denton, NRC, to W. Uhl, LILCO,
dated March 13, 1981,)

The NRC memorandum states that now, because of SOC's
federal court litigation concerning its petition to the NRC,
"early action [on SOC's request for a hearing] is
appropriate” (Attachment 1, page 3)

The second NRC document is a "Director's Decision Under
10 CFR 2.206" denying SOC's December 31, 1980 and January 23,

.
1981 reques:s for a proceeding to determine whether the LILCO
L}
construction permit should be modified, suspended or revoked.
The decision states in part that
"Even where unresolved safety questions are raised after
issuance of the construction permit, institution of
proceedings to suspend the permit is not required,
because permitting continued construction of the piant
despite unresolved safety questions does not of ‘tself
pose any danger to the public health ané safety,”

(Attachment 2, page 4.)

Implicit in the decision's reasoning is that a
proceeding would never be instituted to modify, suspend or
revoke a construction permit, despite the specific provision

of NRC regulz.i°ns establishing such relief, since

construction work does not endanger the public.



The brief decision by the Dircctor would normally become
a final NRC order until 25 days after the date f issuance.
However, on July 7, 1981, the Commission extended its period
for review of the Director's decision until August 4, 1981
(Attachment 3). Thus, the order will not become reviewable

until August 4, 1551,

Reasons For Granting The Writ

The petitioner, SOC, will not repeat the reasons and
'
citations of authority for granting the requested relief
which are set forth in the original petition. The documents
recently issued by the NRC h. e not changed the situation
desccibed in SOC's application to this Court.

The belated ruling by the Director of Nuclear Reactor
Regulation on SOC's petition under 10 CFR Section 2.206 will
finally becoi.e reviewable by this Court in August. However,
construction of the Shoreham plant under the old construction
Permit continues apace while the NRC drags out even further
its response to SOC's request for the statutorily required

hearing on LILCO's application for a construction permit

extension. See 42 U.S5.C. Section 2239; Sholly v. NRC,

F2d # 15 ERC 1231 (DP.C. Cir., 1930); reh. denied, No.



80-1784 (March 4, 1981) (en banc,, cert. granted U.s.
» 49 U.S.L.W. 3882 (May 26, 1981).
SOC believes that, at a minimum, ji*= request for a

proceeding should have been granted under 10 CFR Section

2.206 to investigate whether the construction permi! should
be modified, r voked or suspended. SOC will seek review of
that decision, which denies all re'ief under 10 CFR Section
2.206, after the order beccmes final.

More important, the NRC's ongoing failure to take any
action on SOC's r-equest for a hearing on the construction
permit extension current\y deprives petitioner of due process
and, as expedited construction proceeds toward completion,
the NRC's continuing failure to act causes further
irreparable injury to petitioner's right to fue process.

A hearing on LILCO's application for an ex' ansion to its
permit will be meaningless once remaining construction has
been completed in whole or substantial part. At that point,
this Court's review of final agency actinn on any of SOC's
requests would be a moot exercise, For the foreaoing reasons
and those stated in the petition for injunctive and other

relief, the petition should be granted,

) /)

Steplign B. Latham

Sworn to before me this
13th day of July, 198

JANICE M. OLSEN
NOIARY PUBLIC, State of New York
# 1227177, Suftolk Count

Torm txpies March 30, 19



UNITED STATES

NUCLEAR REGULATORY COMMISSION
WASHING TON, D. C 20855

..'..
June 29, 1981
Steghen B, Latham, Esq. W. Taylor Reveley, IlI, Esq.
Twomey, Latham & Schmitt tiunton & Williams
33 West Second Street 707 East Main Street
P.0. Box 398 Richmond, Virginia 23212

Riverhead, New York 11901

In the Matter of
Long Island Lighting Company
(Shoreham Kuclear Power Station, Unit 1)
Docket We¢ 50-322

Gentlemen:

Enclosed find copies of the following WRC Staf‘ documents which were
prepared in response to the "Petition of the Shoreham Opporants Coalitior
(SOC) to Institute Proceedings on Whether Good Cause Exists to Extend t.e
Completion Date of the Shoreham Nuclear Power Station, Unit 1."

1. Director's Decision Under 10 C.F.R. 2.20c (77-81-9)
N SECY 81-395

Since you already have copies of Enclosures 1 and 2 to SECY 31-395, | have

-

not forwarded additional copies. Enclosure I to SECY 81-345 is the
Director's Decision, a copy of whicn is enclosed.

Sincerely,

Bernard 1. Bordenick
Counsel for NRC Staff

Enclosures:
As Stated

cc: (w/enclosures)
See Page ?

ATTACHMENT 1




cc:

Louis J. Carter

Or. Oscar H. Paris

Mr. Frederick J. Shon

Edward M. Barrett, Esg.

Jeffrey L. Futter, Esq.

Raiph Shapiro, Esq.

Fowi d L. Blau, Esg.

Jeffrey Cohen, Zsgq.

Irving Like, Esq.

Energy Research Group, Inc.

Joel Blau, csq.

Navid H. Gilmartin, Esq.

Atormic Safety and Licensing
Board Fanel

Docketing and Service Section

Mr. J. P. WKovarro

MHB Technical Associates

Hon. Peter Cohalan

tzra 1. Bialik, Esg. N

Atomic Safety and Licensing
Appeal Board



June 26, 1981

For:
From:

Subject:

Purgose:

Issue:

Discussion
and
Recommendation:

CONTACT:

The Commissioners

William J. Dircks
Executive Director for QOperations

Disposition of Pelition Of The Shoreham Opponents
Coalition (SOC) To Institute Proceedings On Whether
Good Cause Exists To Extend T e Completion Date Of
The Shoreh»m Nuglear Power Stction, Unit )

This paper: (1) transmits 2 Director's decision denying
a request made pursuant to 10 C.F,R, 2.206 to suspend the

Shoreham Nucliear Powe= Station, Unit 1 construction
permit pending a hearing on Permittee's appiication to
extend the latest completion date specified in the
construction permit, and (2) requests a Comission
decision on the SOC regquest for a hearing,

Whether, and if so under what circumstances, SOC's
request for a hearing should be granted,

Long Island Lighting Company is the holder of a
construction permit iss =d on April 14, 1972, for con-

struction of the Shoreham Nuclear Power Station, Unit 1.

This faciflity is pres: "tly under construction [approxi-
mately 872 complete) on the north shore of Long Island
in the Town of Brookhaven, Suffolk County, New York,

On November 26, 1980, the Applicant timely requested
an extension of the latest completion date (from
December 31, 1980, to March 31, 1683). Applicant
asserted that construction has been delayed by the
following events beyond its control:

J.Wilson/B.Bordenick/S.Burns, NRR/OELD

28408/28648/27268



The Commissioners

Scheduling:

. 1. New regulatory requirements,

2. Evolving Interpretation ¢f [xisting Regulatory
Requirements.

3. Late Delivery of fouipment,

4. Unexpected Difficulties in Completion of
Required Plant Modifications.

On January 23, 1981, SOC filed with the Director, Nuclear
Reactor Regulation, a document entitled "Petition of the
Shoreham Opponents Coaliticon (SOC) to Institute
Proceedings on Whether Good Caus2 Exists to Extend the
Completion Date of the Shoreham Nuclear Power Station,
Unit 1." (Enclosure 1). The Petition asks for & hearing
on the Applicant's construction permit extension request,
Additionally, it seeks to have 'the Shoreham construction
permit . . . suspended" and then "revoked" or "in the
alternative re-{ssue(d) . . . subject to ., .
conditions, . . ." Applicant on Feb*uary & and
February 27, 1981 responded to the Petition setting forth
its opposition to the SOC requests (Enclosure 2)., The
steff later determined to hold the petition in abeyance
when Applicant and SCC ur de took discussions for purposes
of reaching a settlement of SOC's intervention as to the
OL application. These settlement discussions subsequently
proved fruitless, For the reasons set forth in the
Director's Denial of the suspension or revocation aspects
of the petition (Enclosure ), the petition has been
denied as to the 10 C.F.R, 2,206 aspects. With respect
to SOC's request for a hearing on the construction permit
extension, the staff recommends that this request be
referred to the Atomic Safety and Licensing Board (ASLE)
which is considering the operating iicense application to
which SOC has been admitted as a late intervenor, After
an opportunity for the Applicant and the staff to respond
to the SOC hearing request, the ASLB should be instructed
that, 1f it finds that the petition meets the
requirements of 10 C.F.R, 2.714, the two proceedings (on
the CP extension and on 0! issues) should be consolidated
for hearing. The use of this procedure will conserve
staff and Licensing Board resources and avoid the
possibility of separate hearings being conducted
concurrently.

On June 17, 1981, SOC filed a "Complaint for Declaratory
Relief and for Writ of Marce~us" in the United Statecs
District Court for the Eastern Di.trict of New York and 2



The Commissioners -3 -

"Petition for Extraordinary Injunctive Relief Pendente
Lite Pursuant to the A1l Writs Act" in the United Stetes
Court of Appeals <or the Second Circuit. Both suits
involve the SOC Petition discussed in this paper.
Accordingly, early actior. s appropriate.

- N\ ™\
i /\ )X -
._/,&& «}\/"(/L
William Q. Dircks
Executive Director for Operations

Enclosures:

1. Petition Of The Shoreham Opponents
Ccalition (SOC) To Institute
Proceedings On Whetner Good Cause
Exists To Extend The Completion
Date Of The Shoreham Nuclear ,Power

tation - Unit 1 .

2, Permittee's Responses To SOC Pleadina
0f January 23, 1981

3. Director's Decision Under 10 C.F.R, 2.20¢



UNITED STATES OF AMERICA
NUCLEAR REGULATOQRY CUMMISSION

OFFICE OF NUCLEAR REACTOR REGULATICN
Harold R. Denton, Director

In the Matter of ) Docket No.
)
LONG ISLAND LIGHTING COMPANY ) (10 C.F R,
(Shoreham Nuclear Power )
Station, Unit 1)
DIRECTOK'S DECISION UNDER 10 C.F.R, 2.206
In filings dated December 31, 1980, 2nd January 23, 1981,

Shorenam Opponents Coalition (SOC) requested
.
of the Atomic tnergy Act of 1954, as amenced,

NARC's Rules of Practice that the Director cf ‘'wcl

institute a proceeding to determine whether good cause exist

the construcsion permit for the Shoreham ‘luclear

SOC 31so requested “that, to protect public health and safety,

Shoreham construction pemit be suspendec pending

nearing [on the comstruction permit extension]." Fetiti

1981). The Long Island Lighting Company (LILCO) had requested

<

1680, an extension of Construction Pemit "o, CPPR-85 to March

B8y separate memorandum, the NRC staff has made recommendations
Y

Commission with respect to SOC's request for & hearing

23,

1980.

1981).
Under 10 C.F.R,

See Attachment A to Petition (Jan.
would nave expired on December 31,

Power Station,

on at 1

the

pursuant to section 1&2
and 10 C,F.R 2.206 of the

egulaticn

)

s to extiend

Unit 1,

the

the outcome of the

{1 2
(Jan. 23,

on liovember 26,
31, 1983,
to the

on the extension

The construction pemit

2.109, which

derives from section 9(b) of the Administrative Procedure Act. 5 U.S.C.

,
nti

£58(c), the permit remains in effect u
nas been finally determined.

ATTACHMENT 2

the application for its renewai
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of the construction pemmit. 2/ The remainder of this decision is corzerned
with SOC's request that [ -uspend construction of the Shoreham facility
pending the outcome of the proceeding on extension of the construction
permit.

SOC ¢laims that suspension of the permit shouid be ordered "to protect
public health and safety". At no point in <rhe petition does SOC give
reasons why pub”  healtn 2nd safety would be threatened imminently if
permit suspension were no: ordered. Tc be sure, SOC lists a nurber of
matters wnich 1t believes sn5u1g be considered in connection with the
2pplication “or permit extensidn, ¥ Thece ratters cuncern, however, primarily
issues that go to the guestion of whether LILCO should be granted an operating
license for the Shoreham plant. Whether or not these matters are litigable
in a proceeding on perwit extension, they do not reveal any threat to pubiic

health and safety that stems from the facility's construction., Rather, 3JC

2/ A copy of this memorandum has been served with this decision on 500 and
LILCO. SOC's petition lists a number of items which SOC believes should
be litigated in a hearing on the construction permit extension or should
ve imposed as conditions on any permit extension., Because SOC has
requested that these matters be litigated in the permit extension pro-
ceeding, the Staff will respond to these matters in the proceeding on
permit extension, not under 10 C.F.R, 2.20€, See Pacific Gas & Electric
%%ﬁ (Diablo Canyon Muclear Power 9lant, Units T & 2), LLI-E1-6 (lay B,

1).

3/ In part, the petition styles these matters as arguments for “revacation”
of the construction permit. Petition at 4-20 {(Jan. 22, 1981). However,
SOC wants these matters litigated in the construction pemit proceeding.
If these matters are litigabie in that proceeding and if SOC's views
prevail, extension would be denied anc thereby the permit would be
terninated.




- ¥

has alleged only that operation of the facility would be uncafe or environ-
mentally unsound, because of the facility's siting, the risk of severe
accidents, and the need for additional safity systems and analyses. Thus,
the petition does not raise a'legations thet mignt provice a basis for
suspension, perhaps even immediate suspension, of construction: e.g.,
construction of the facility has been inproper under existing requirements
or implementation of the quality assurance program has been !WédEQuafE.-i/
The only =exus between any of tne matters raised by SOC and its reguest
for immeci.te suspension of the permit i5 SOC's recuest that suspension of

»
the permit be ordered pending 4 determinaticn of the feasibility of

'l "

evacuation after a severe accident during operation of the facility.
SOC's citation to a recent Appeal Board decision is inapposite as a basis

for SOC's request. Northern Indiana Public Service Co. (2ailly Generating
s 3

Station, Nuclear 1), ALAB-619, 12 NRC 588, 5£0-702 (1580). The Baflly
decision suggests only that it may be apprcopriate to consider site suit-
abili%y contentions in a proceeding on construction permit extension, not
that suspension of construction pending resolution of such issues i1 the
permit extension proceeding is appropriate. The feasibilitv of evacuation,
as it relates to emergency planning, is relavant to the as.essrent of

whether the plant should operate. Althoug: that issue must be resolved

4/ See Proposed General Statement of Policy and Procedure for Enforcerent
Actions, § 1V.C., 45 red, Ren. 66, 56, hbyio/ (I 7, V980,

{ Ut Iy

£/ Petition at 20 (Jan, 23, 1981).




.4-

before operation of the facility, evacuation considerations pose no
imminent threat to public health ang sa‘ety that would warrant imediate
suspensio. of construction.

Suspension of construction is not mandated, therefore, by law or
Commission policy. As noted above, a construction pemit or any other
Commission license generally remains effective under a timely application
for renewal unti) the Commiss on has finally determined the application. 5/
The permittee pursues construction work uncer a construction permit at
1t own risk pencding approval qf permit extension or of the application to
Operate the plant, b7 Even whele unresolvec safety questions are raiseq
after issuance of the construction permit, institution of proceedings %o
suspend the permit is not required, decause "permitting continued constructior
of the plant cespite unresolived safety questions does not of itself pose any
canger to the pudblic health ang safety”, L

Sefore LILCO Mdy receive an operating license, it will be required
to do ar, thing necessary to ensure sa‘e Operation of the plant. The cost
or difficulty associated with inplementing neeced actions to ensure safety

are not relevant consideration to this gency. The safety standards which

N
!/

an applicant must meet to obtain a, operating license zre unconditional, =

&/ 10 CFR 2,109; 5 yu.s.cC. $58(c).

Z/  ee Power Reactor Development Co. v. International Union of
ETec™ 1cal, Radio & Machine workers, 367 U.S, 396 (1961).
8/ Porter County Chapter of the lzaak walton League, Inc. v. NRC,
606 *.2a 7383, 1389 (D.C. Cir. 15797,
9/ Public Service Co. ¢ New Hampshire /Seabraok Station, Units 1 & 2),

ALAB-023, 12 NRC 670, 677-73 { 1980).



To the extent that SOC has raised matters w

an extension of the construction permit 1s

license is issued, these matters will be gi

those proceedings. [ do not fina further

2
<.

appropriate at this time under 10 C.F.R,
As SOC's petition does not provide an

suspension of construction, SOC's petition

remaining matters in the petition concernin

n

189 of the Atomic fnergy Act for a hearing
‘

the Commission “or action. A'copy of this

Secretary for the (ommission's review in ac

.

40

?

C.F.R, 2,

thse

~y

accordance with 10 06(c),

final activ, of the Cormission 25 days afte

he Commission on its own motion institutes

-
~

that time.

Harold
Office cf

Jated ‘n Bethesda, Maryland
this 26th day of June, 198)
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Units 1§ 2).*t17 g1-6 (lay 8,
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ven appropriate consideration in
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6.

acequate basis for immediate
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Jenton, Uirector
Nuclear Reactor Regulation

lo Canyon Nuclear Power Plant,
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Units 1 & 2),

oc 81-5, 51 ip Op. at 2-4 (May 7, 1281).



