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RESPONSE TO MOTION BY INTERVENOR

MIAMI VALLEY POWER PROJECT FOR RESUMPTION OF
/7IDENTIARY HEARING ON CONTENTION 13 AND

MCTION

FOR ADDITICNAL RELIET

on April 21,

James H. Feléman, Jr., as counsel

for intervencr, Miami Valley Power Prociject ("MVPP") moveé %o

. < - 11 1 -
recren the evidentiary hearing on Contention 13 relating to
3 : . % . . . -~ . = k - 1 -
the financial guacililicaticons ¢f tlhe ~Aro.lligcants to cperate
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'ew ané material evidence un-

te intervenor at the :;:e
he last evidentiary hearin
just been made available %o

. - & &, 5 k
venor and for the further re n that
such informaticn may irlicate that
- p- 2 .
witnesses for the applicants may have
LR - % * - 5 d
perjurec themselves a“~ the last evi-
cdentiary hearing concerning contention
% 1/
- . -
-it
5 : > R e - :
1/ Motion by In venor Miami Valley Power Project
i
v : e < - =w - ~ -
for Resumpti ef Evicdentiary Eearing on Contention
- ’ s 9 | *
13 (April 21, 198l).
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MVPP also moved for a continuance reqarding the filing of
its proposed findings of fact and conclusicns of law.
Applicants submit that this moticn is completely with=-
out basis and should be denied. The alleca.ion was made in
flagrant disregard of Mr. Feldman's obligaticns as an attorney.
Further, the pleading should be stricken < - .andalous, and
the Atomic Safety and Licensing Board shculd impose sanctions
against !Mr. Feldman.
The stated basis for the mection was a claimeéd dis-
crepancy between an alleged statement by an otherwise un-

dentified member or members c¢f Applicants' witness panel

.J.

LAl

tion 1l3: "Defendant's [sic] answereé that ther

or Conten

'

would be little or no costs [to provide replacement power in
the event ¢of a total shut=down ¢f the Zimmer 2lant] since

the power from Zimm

. - o L 3 : 9 - - - - z
reserve capacity and an Apzil 2, 198. letter Zrom E. A.
- *%?e . . el - - * 2 - -~ .
Borgmann, Vice Presicent, CG&Z, to Harold Denton, Director,

& » : v -~ H - & - - 4 | <
counsel for MVPP gives ne reccrc citaticn Ior the allegec
— P % 4 ' . . - - »
statement by Applicants' witness <or witnesses ncr ev

- - -

identifies which member of the five-memier panel is claimed

2/ Ap .icants' Proposed Findings cf Fact and Conclusions
= ¢ Law in the Form of an Initial Decisicn was £iled

on April 24, 1981, Paragraphs 22 through 142 give
general background as tc the issue of the financial
gualificaticns of the Applicancts.

3/ Memcrandum in Support of Moticn by Intervencr Miami
Valley Power Pzoject for Resumpticn of Evidentiary
HBearing on Contention 13 ’April 21, 1981l).



to have made such statement. In a hearing spanning three
days covering cver 700 transcript pages, it is cutrageous,
where such a serious charge is mace, that there is absclutely
no effort made to document or specify the alleged perjury.
This alone wculd be sufficient to deny the motion.
A review of the transcript has failed to confirm that

any of the Applicaats' witnesses macde the alleged statement.

Tc the contrary, testimony of the panel is entirely con-

4 4

sistent with tae information contained in the April 2, 1981
letter. Mr, Feléman's charges appear tc result from his
nability ¢ comprehend the evidence of recor

During the course of the hearing, Mr. Bcrgmann stated

cower from the Applicants' other units would replace the cut-
4/ With regard to the invocation of a perjury charce as
e a substitute for the failings of ccunsel, the Supreme
Court stated in Erous:cn v. United States, 409 U.S. 332,
360-61 (1972):
The cases support petiticner's posi-
tion that the perjury statute is nct
tc be loosely constueé, ncr the
s*a:;: inveked simply because a wily
witness succeeds in cderailing the
Suesticner-- s$0 lcng as the witnhess
eaks the literal tzuth. The burden
is on the guestioner tc pin the witness
down to the svtecific object of th
questioner s inguiry. United States
v. wWall, 371 F.28 358 (CAs .567);
United States v. Slutzkv, 79 F.24
04 (CA3 1935); Ga.ancs v. United
S-ates, 49 F.2¢é £78 (CAs 1331);
Tnitec States v. Cckbert, 227 F. Supp.

15 (SD Cal. 13964).



put frow Zimmer, as opposed to power purchaseéd from other

oL
companies. However, it was never stated or suggested that
such replacement power would not be more costly 0 Applicancs’

custcmers than that preduced by the Zimmer Staticn. In

LA

act, in response tc a question by Dr. Hooper, the witness

answered that there would be costs to the Applicants' custcmers
associated with such use of older generating facilities.

The following cclloguy tween Dr. Hooper anéd Mr. Borgmann
cdemonstrates this clearly:

JUDGE EHCOPER: 1I have cne clarifvi
guesticn *f Mr. Bergman(n]. te
we were talkinc about situations w
an ac~ident where there coulé a
long down time, and I believe at
you salid that Cincinnati Gas a
lectric couléd absorb the lcad a
ittle ¢r nc cost and withous an
ces because of the relativel
mall fraction of power vou had
76 with this 2lant. What cther
rescurces wouléd be used in th
situation, Mr. Borgman(n]? what
cther power rescurces would vou be
substituting?
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If the accident would occur in these
pe:iods of time, you could conceivably
Keep eguipment runnin ;or a vear cr
maybe 18 months to carry vou through
that pericd of time, because yeu do
have the built-in reserves, nonitoring
facility system in the system.

JUDGE HOOPER: I understand yocu have
these reserve factors in the facility,
but I'd like tc know what they are.

MR. -ORGMnN : It would be a combina
tion of clde: coa; fired units and som
cas turbines. We have a combination of
500 megawatts combusti[on] turbines

we use in the summer, we have two 40-
year-cold ccal-fired, conver eﬂ ‘boilers
which we bring in for peak periods cf
time. Then we have scme late .940
coal~fired units which right ncw are
intermecdiate~-type units. They are nct
used continuously, so that weould be
the type of ecuipment that would come

on. There woulé be scme incremental
cost cifferences in the Kilowats nours,
but 1t would not outage fowers. &,

Thus the testimony is that clder units

woulé be utilized anéd

LA 1]

uel charges would account
creased ccocsts Lo be eventually macde up by the cust

Again, Appli

(B8

inconsistent statement made by its witnesses. Th

1981 letter shows that the mcnthly rerlacement en

-

cn the systen

cants' review ¢f the transcript reveals no

LR

is $5.3 million calculated using a rezlacement fuel

95% coal and 5% o0il. Thus, there is no incconsisten

the witness panel's statement and the Acril

v between

T : 3 1
it cannot De even arguec that replacement power

a matter which first arcse at the latest hearing

6/ Tr. 4293-95 (emphasis supplied).




The matter of

édiscussed as ear

ep‘aceme 1t pPower costs

ly as August 2,

has previ

1979 in the

Contention & relating to compliance with 10 C.F
Appendix I. In response to a zcard guestion,
tatec that if Zimmer were nct operating, replac

generated from the

increased

costs of

Applicants' own system, coul

$169,138 a day,

contexst

ously .ceen
of
.R‘ Par’ 50'

the Applicants

- -
-

ement power,
éd result in

ates remarkably

well with the §$5.3 million month figure given in the April
1/
2, 1981 letter.

MVPP has alsc iled completely :0 satisfy the Commis~-
sion's requirements for recpening the recoré. Th est as
recently set fcrth by the Arpeal Scaréd in Pacific Gas and
Electric Company (Diablo Canyecn Nuclear Power Plant, Units 1
ané 2 ALAB-598, 11 NRC 876, 875 (June 24, 1980) is as

Sollows:
(1) Is the moticn tinely? (2) Does
it address significant safety (cr
avironmental) issues? (3) Micht a
different result have been reached
had the newly proferred material
been consicered initially?
See a.sc Duke Pcocwer Company (William 3. McGuire Nuclear
Station, Units 1 ané 2), Dccket Ncs. 50-369% and 30-370
"Memorandum ané Order Ruliag on Mctions to Recpen Recoxd,”
(April 10, 1979) (slip op. at ll-l4); Duke Pcwer Comsanvy
(Perkins Nuclear Station, Tnics 1, 2 and 3), Docket Nos. STN
7/ Applicants' Respcnse to the Atcmic Safety anéd Licensing

Board's Twe Questicns Relating t¢ 10 C.P.R. Part 50,

Appendix I, following Tz. 2%37; $169,138 per day x 30

days/menth = $35.1 million/menth.



50-488, 50-489 ané 50-490, "Order Relative toc Motions tc
Reor=n the Reccrd for Additicnal Hearings" (April 112,
1979) (slip op. at 4).

Petiticner here has failed to meet any of the three

S previously ncted,

o

requirements £or recpening the record.
analyses ¢f cost factors have long been part of the record
of this proceeding and could and should have been fully
addressed earlier. As there is nc inconsistency between
statements macde at the hearing ané the April 2, 1981 letter,

there is no new information which can serve as the basis for

recpening. Informetion regarding replacement power costs
cculd have easily been cbtained as part of the discovery

process. Ncor does «y such infcormaticn bear upon a significant

.

safety or envircnmental issue. MVPP dces not even Take a

2 o sl ” iyl i
cost the Applicants' custcmers $5.3 millica per month wouléd
: : £3 sz 14 25 3 & 314
even significantly affect the ability to finance the facility,
.4

1 1 1 3 & £441 &4 i 3 S -Tad & iat
iet alcone xeer them Srxom fulfllliing the NRC's financial

reguirements.

: e ¥4 NPT p x4 2
The reckless accusation c¢f pesJury, WwWaLCh 18 unisuppcertec
P R " ™ woai v
Y any sSpeclililc Clitation, 18 scanca.ous anc should dDe stricken.

Mgtrovclitan Ediseon Co. (Three Mile Islané Nuclear Station,
8/ Scandalous matters are those casting an excessively
Pl acdverse light on the character 22 an incividual or
pazty. Budget Dress Corocration v. l:.ternat.cnal
Ladies' Garment workers' (nion, Arl-CIO, 235 F.R.D.
Ve, 508 (S.D.N.X., 1939).

l(l)



Unit No. 2), ALAB-474, 7 NRC 746, 748-4S5 (May 3, 1.978);

Tennessee Vallev Authority (Eartsville Nuclear Plant, Units

1A, 2A, 1B ané 23), ALAB-409, 5 NRC 1391, 1396-97 (1977).
Moreover, the unsupportec allegaticn is cause for
disciplining Mr. Feldman pursuant tc 10 C.F.R. §2.713(¢) by
permanently suspending him £rom participaticn in this pro-

ceeding.

The accusations made acainst Applicant witnesses are
particularly egregious inasmuch as the members ©f the panel
are respected members of their community, four of them being
officers ¢f their respective ccmpanies and, as a practical
matter, it is impossible fcr them adecuately tc é
themselves against such an insidiocus allecaticn.  Mer
allegaticns c¢£ pessible perjury cause injury, and once made

S 2 T 2 ' : . L .
ublic and pickeé up by th~ press, as happenei here, there

‘o

is no adeguate remecy. With conseguence: so severe and.so
irreversikble, as should be cbvious t¢c any cne, particularcly

2 member c¢f the bar, allegaticns shouléd not have been macde

” . . ) Sk

except after close scrutiny ané investigaticn which leé %o
. .

the conclus v

8/ In this regard, see lLouisiana Pcwer & Licht Company
AT & - =) e om mmmes s v BB 2 -
\ a-er-v- S-ea..'?t L8t e O -a---«--[ Wirame @) ) Pl oibae
- - /. -ﬁ:\
6 AEC d‘- ’ 320 0—102 §o- LA I )

10/ See ASA Code cf Professicnal Respeonsibility ané Ethical
considerations, Cisciplinary Rule 7-102 which was adorpted
by the Ohic State Supreme Court in October 1970.



Uncder 10 C.F.R. §2.708(c), an attorney's signing of
pleading constitutes his perscnal representaticn that he
believes the matters represenzed therein %o be true. In
alleging that the applicants' witness may have committed
perjury, Mr. Feldman thereby represented that a factual
Dasis existed for such an allegation. The accusation of
perjury is an extremely serious matter, as perjury is a

felcony punishable under the ¢z ..."~al laws cf the United
1Y/
-

States pursuant to 18 U.S.C. §l621. As the Appeal Board

ll/ 18 U.S.C. §162]1 states:

§1621l. Perjury gererally
Whoever=--

(1) having taken an cath
befcre a ch,e--u. tribunal,
cfficer r perscn, in any
case -n which a2 law cf th
United States zuthcrizes an
cath tc be acdministered, that
he will testily, declare, de-
pose, or certily truly, or that

ten testimony, declara-
epositicn, or certificate
him s.bs rised, is true, wi;l-
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be £ined not more than $2,000 or im=-
riscned noct more trhan five yvears, or

bc eh. This section is applicable whether

the statement or subscription is made

within or without the United States.
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stated in a different context, "[c]ounsel appearing before
this Boazd (as well as other NRC adjudicatcry tribunals)
have a manifest anéd iron-clacé obligcation of candor."

Public Service Companv of Cklahoma (Black Fox Station, Units

1l ané 2), ALAB-505, 8 NRC 527, 532 (November 2, 1978). This
Board, as in its discretion sees £it, shculd exercise its
authority pursuant to 10 C.P.R. §2.713(c) to reprimand,
censure cr susgené Mr. Feldman from participation in this
proceeding.

FPinally, given the facts as develoreé here, there is

absclutely no reascn for tolling the time for submission of

For the above statec reascns, MVPP's reguest for
relief should be denied. Furchermcre, the sleading should
be stricken ané Mr. Feldman sut:ect tc the renalties ¢f 10
C.F.R. §2.713(¢c).

Respectiully submicted,

CANNTE 2 MOORE
CCONVER & MOOR

Mesmesr %aav = -
- - vess2l ) W

1)
¢ R 5 it ’
/7 ;~§:25;kd}f’\~/vél’r___
O
Marx J. Wetterhann
Csunsel for Applicants
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