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NEMORANDUM OF THE PEOPLE

() OF THE STATE OF ILLINCIS IN OPPOSITION
1

TO NOTION FOR SUMMARY DISPOSITION !
ON THE REKAINING CONTENTIONS '

The People of the State of Illinois (" People") tender

this memorandum in response to Kerr-McGee's Motion for Summary *

Disposition on the Remaining contentions. This memo 2andum incor-

porates a statement of facts as to which there is a genuine dis- '

() pute as well as a number of exhibits which are offered in support
;

of the People's position.
.

STANDARD OF REVIEW

O
Motions for summary disposition are analogous to

motions for summary judgment under Rule 56 of the Federal Rules

of Civil Procedure, and federal court decisions interpreting Rule
56 may be relied upon in NRC proceedings. Texas Utilities

Generating Company (Comanche Peak Steam Electric Station, Units 1

and 2), LBP-82-17, 15 NRC 593, 595 (1982). Under both practices,

the mere existence of a material issue of fact, whether raised by
.

the opponent or by a gap in the movant's showing, defeats the4

motion at least in part and entitles the opponent to a hearing.
Carolina Power & Light Company (Shearon Harris Nuclear Plant,

Oi -1-
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Units 1 and 2), LBP 84-7, 19 NRC 432, 437 (1984). Summary judg- ;

ment is also inappropriate even where the parties agree on the
C) basic facts, but disagree about the inferences that should be

.

drawn from those facts. See, e.g., International Union of._ Brick- '

layers v. Martin Joska, Inc., 752 F. 2d 1401, 1405 (9th Cir.,
C) 1985). The novant, and not the opposing party, has the burden of '

showing the absence of any disputed issue. Cleveland Electric
,

Illuminating company (Perry Nuclear Power Plant, Units 1 and 2),
I) ALAB -443, 6 NRC 741, 753-4 (1977).

To defeat a motion for summary disposition, the party
opposing the motion need not show that he wou)d prevail on thr;o.
factual issues, but only that thera are such issuas to be tried.
Pacifi_c Gas,& Electric Co. (Stanislaus Nuclear Project, Unit No. I

l; 1), LBP-77-45, 6 NRC 159, 163 (1977). Triable issues can be I'() 4

raised not only by evidence or argument that directly and logi- 1

Ically challenges the basis for summary disposition, c)eveland
!

Electric Illuminating Co. (Perry Nuclear Power Plant, Units 1 &
O

2) , LBP-82-ll4, 16 NRC 1909, 1913 (1982), but also by illustrat-
1

\

i

ing a gap in the novant's showing. Carolina Power & Light I

company (Shearon Harris Nuclear Plant, Units 1 and 2), LBP-84-7,
O

19 NRC 432, 437 (1984). Sufficient reason exists to hold a hear-
ing whenever there is enough doubt in the record to require !

" reasonable minds to inquire further." Dairyland Power Coopera-
O

tive (LaCross Boiling Water Reactor), LBP-82-58, 16 NRC 512

(1982); Cleveland Electric Illuminating Company (Perry Nuclear

Power Plant, Units 1 and 2), LBP-83-46, 18 NRC 218, 223 (1983).
O

O' -2-
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The People will show that Kerr-McGee has failed at
,

,

every turn to meet the standards required of it under these well !

t) established principles. As a consequence, summary disposition
must be denied as to each of the remaining contentions.

: ;

!
I. Contention 2(a) (1)

O

Contention 2(a)(1) provides:

With respect to levels of inorganic contami- .

nants in the on-site wastes, the applicant has
q' ) conceded (Stabilization Plan 3.43) that be-cause the sludge and tailings piles are non-

homogeneous, averaging the results of the sam-
pies does not yield numbers which are neces-
sarily representative of the mass of the was- '

tes. The applicant did, however, use averages
'n in calculating the concentrations of inorganic#

contaminants released from the disposal cell.
In order to provide conservative and reliable
estimates of dispersion and dilution effects,

i

;

the applicant should base its calculation on
het spets in the wastes.

*

5)
There are several issues of material fact remaining

v!th respect to Contention 2 (a) (i) . First, the State disputam

Kerr-McGee's claim that its sampling of - the wastes at the West
C) - Chicago - site was either " exhaustive" or " random". Kerr-McGee's

own report notes that samples were " screened" prior to analysis.
Kerr-McGee's " screening" is not explained. There is no way for

I)- the State-or the Board to know whether Kerr-McGee's " screening"
was appropriate, and if so, whether it was done in accordance
.with appropriate protocol. The state notes that at Kerr-McGee's

O' direction, 906 EP toxicity tests were performed, but only 612 of
those samples were in used in its analysis of the wastes. Enno

Affidavit, par. 5 (Exhibit C). Why were nearly 300 samples
O' excluded from analysis? What hazardous wastes appear in those

,

y -3-
,

4

- _ ___ _ _ _ _ . _ _ _ _ _ . __ m , __ -- -. __ - _ . . . - . . . _ _ . . . , ,-



_ _ _ _ _ _ _ _ _ _ _ ~ -

' '

l

,

' samples that Kerr-McGee is attempting to hide? Kerr-McGee has i

provided no answers to these questions.
;

D Second, the State disputes Kerr-McGee's claim that the !

" mixing" or " averaging" of wastes will eliminate site hazards. j
Kerr-McGee's mixing theory ignores clear evidence of channelized

)
flow at the site. (Discussed in Section II., below).

Finally, the State cannot take any comfort in
,

} Kerr-McGee's calculation and use of " composite" leachate and j

" maximum" leachate. Kerr-McGee's calculation is based upon
!samples that were screened for unexplained reasons using i

) undefined protocol. M ., par. 4. The State and this Board have
no way of . assessing Kerr-McGee's calenlations without the raw

; data from the unscreened samples. -

Accordingly, there are significant issues of material
j

fact remaining that preclude summary disposition cn Contention :

2 (a) (1) .
) )

II. Contention 2 (a) (ii)
.,

contention 2(a)(ii) provides:

) The applicant's dispersion model assumes uni-
form dispersion of leachate from the disposal
cell and does not take into account the pos-
sibility of channelized flow. Given the his-
torical experience concerning channelized

) flow at the Sheffield, Illinois low-level
radioactive waste disposal site, and given
the inhomogeneous character of the West
Chicago Kerr-McGee subsurface, the possibili-
ty and impact of channelized flow must be
addressed.

)

'

y -4-
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Significant issues of material fact remain with respect'

|to Contention 2 (a) (ii) . The State disputes Kerr-McGee's claim

that the West Chicago site differs from the Sheffield site with
respect to parameters that affect channelized flow. Enno

Affidavit, par. 11 (Exhibit C). The State notes that channelized) flow occurs, to some degree, in every aquifer. The extent of the

channelized flow below a site is dependent on three conditions: I

J

') l.- The environment of deposition of the !
sedimentat

2. Selective secondary modification to
those sediments; and -

3. Hydraulic conditions of the site. !

; The environnent of deposition of the E-stratum at the
f

| Khrr-McGee sits is glacial outwash alluvium. The environment of
deposition of the Toulo mand namber at the Sheffield low level

radioactive waste site is identical to the Kerr-McGeesite. M. ,
,

I par 11.

.

The sand units at both sites are Wemi-confined to un-.

confined. Each sand unit acts as an underdrain for its respec- '

P

tive site.) Both sand units are located near the hydraulic fringo
,influences of bedrock valleys. In short, the similarities

between the sites are greater than their differences.

) . In addition to site similarities, Kerr-McGee has ig-

nored the drastic variability in pump test data. The pump and

slug test data submitted for the E-stratum indicates that there

are six fold variations in the hydraulic conductivity across the

J _3-
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site. This is indicative of channelized flow in the E-stratum. L

Id., par. 12.
|

The potential impact of channelized flow on Kerr-

McGee's modeling is drastic. If the groundwater migrates from
,

). the site through preferential flow channels, the dilution /
'

dispersion effects anticipated by Kerr-McGee would be substan-
tially reduced. Kerr-McGee's model is not cable of characteriz'

} ing this type of aquifer behavior. Id., par. 13.
,

:

There are significant issues of material fact remaining
,

that preclude summary disposition on contention 2(a) (ii) .

III. Contention 2(d) *

'
,

Contention 2(d) provides:

The applicant's proposed groundwater monitor-
ing system is insufficient to detect the kind ,

and quantity of contaminant uigration. Among
; other things, the stabili:ation plan does not
: describe the methods for sample collection,
j preservation, analysis, and custody: the plan '

unhelpfully states or.2 y that " standard pro-
cedures will be followed for sampling and,

analysis." Plan, 7-3. Similarly, the plan,

does not. describe how groundwater data ob-
tained from samples will be statistically an--

,

alyzed; without proper statistical analysis,
significant changes in groundwater quality can

:
L go undetected. (The plan states only that '

i "Results will be examined for trends by a pro-
i

fossional hydrologist." Id). Nor does the
plan s indicate the depths, loca-

j tions, pecificallyand screen length of monitoring wells;
without this information the applicant cannot
show that the screen settings are related to
the probably path contaminants would take us
they migrated off-site. Nor is the number of
wells certain.

)
Furthermore, the proposed system does not in-
clude analysis for organic waste constituents
or indicators of organic waste constituents.
such analysis must be undertaken because

,

-6-
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residuals of organic solvents used in the in-
dustrial process may be present in leachate.-

The applicant-has not shown that it will in-
K

[O stall a background groundwater monitoring sys-
tem capable of establishing the quality of

- groundwater which has not already been con-
; taminated by leachate from the site.
t Groundwater contamination maps in the FIS in--

dicate.that pollution originating at the Kerr-
O' .' M Gee site spreads off-site in all directions.

Samples from improperly located background
wells may yield water that has been contami-

b_ nated by site pollutants rather than waterthat is representative of the general area.

d The applicant does not propose to monitor
groundwater for an adequate length of time
following closure. Regulations under the

[ Resource Conservation and Recovery Act, 42
U.S.C. SS 6901 ej seq. (" RCRA"), require, in
this. case, post-closure monitoring for 60

O Y***** * **"*" Si"*" th* f* * th** th* P" -posed disposal ' site is in the area, RCRA'smonitoring requirements should be treated as a
minimum only.

g There are significant lonuse of material fact with

respect to Cnntention 2(d). The first deals with the adequacy of
Kerr-McGee's groundwater monitoring plan. Kerr-McGee's prcposal

has bee.n reviewed extensively by the Z111nois Environmental Pro-y

ayO tsction Agancy ("IEPA'') . It is the opinion of the IEPA that if
it

'

the Kerr-McGea site were being proposed for a comparatively
benign sanitary landfill, Kerr-McGee's monitoring plan would not

O de approved. Enno Affidavit, par. 1s. But xerr-McGee has nota

proposed a sanitary landfill. Instead, it is proposing the

burial of several thousand cubic feet of hazardous waste.
O

-

Secondly, Kerr-McGee's monitoring program proposes the

use of monitoring walls that are kinked and of questionable in-
"

g tegrity. Enno Affidavit, par. 16 (Exhibit C). It also proposes

the use of existing wells for background sampling. Kerr-McGee

O ~''
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has not addressed the probability that all of the existing wells
have influenced the temporary storage of wastes at the site forn

~

the past several years. M., par. 17.

Thirdly, Kerr-McGee has ignored evidence of contamina- i

'

O tion in the A and C-strata. M., pars. 18, 19. Further, Kerr-

McGee's plan neglects the fact that organic solvents were used at

the site for ore processing, as well as copper, cyanide and zinc.
O Ld., par. 20. In short, Kerr-McGee's monitoring plan ignores

evidence of existing contamination and is limited in constituents

tested for and location of contamination.

O
Finally, Kerr-McGee proposes a relatively short

monitoring period of 10 years. A ten year monitoring period pro-

| vides vary little protection against long term decay of the dis-
'O
| penal cell. M.. par. 21. The chance of 2eakt.go from any cell ,

is etatist.teclly reduced during the first ten years when it is
still new. No doubt Kerr-McGee had those r.tatistico in mind when

'O'

it proposed the ?.0 yea'- limit on its mon %orint rirsponsiktlities.
I Sanpling rase.lts alread-f show the existence of hazardous waste at
! the site that fall under RCRA. If analysis of all of the raw
10

data collected by Kerr-McGee demonstrates that RCRA hazardous

: wastes are being deposited in the cell, then all of the RCRA
!

j. monitoring requirements apply.
10.

There are significant issues of material fact remaining
that preclude summary disposition on Contention 2(d).

D-

!O.
-8-
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IV. Contention 2(h)
'

- Contention 2(h) provides:73v

The decommissioning proposal does not include
specific and adequate measures for excluding

,

human beings from the site over the long term.

() Given the 14-billion-year half-life of thori- '

um, the NRC's acknowledgment that perpetual ;

care of the site will be necessary, and the i

site's proximity to residences, commercial ;

establishments, and public schools, discussion '

of such measures is crucial to evaluating the
feasibility of onsite disposal.

)
Kerr-McGee's argument with respect to this contention

boils down to two theories, neither of which are buttressed by

Cupporting affidavits: first, that the thickness of the cell
.O

csv r will make it unlikely that casual digging would proceed far

Cnsugh to penetrate the wastes, and second,. that the appearance.

'

Ld of ^ the cell would serve to alert intruders that the cell is not a
n3tv.ral . formation. These theories are based upon two unstated

'

but nonetheless crucial assumptior.s: that intruders naturally

occhew man-made structures, and that ''chsual digging" will occur
O;.

; .it a v4euum.. Sotn of these assumptions are erroneous.
.

.

The appearance of the cell cover will not serve to ex-

C) clude humans from the site over the long term. To the contrary,
'

tho prssence of uniformly thick layers of topsoil, cobbles, sand

cnd clay will actually invite intrusion by people seeking a rea-

O dy-made source for these materials. Thiers Affidavit, par. 5

(Exhibit A). In addition, the fact that West Chicago is located

in o heavily populated area will greatly increase the probability

0 of intrusion. Id. Indeed, xerr-McGee has failed to keep in-

truders off the site in the past, even in the face of determined

'O
-9-
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efforts to prevent such intrusions from occurring. Denny trial

transcript, pp. 171-208; Harris trial transcript, pp. 1169-73
() (Exhibits D and E). The frequency of human intrusion will only

;

increase once active security measures are discontinued. '

:

Secondly, the thickness of the proposed cover does not I
O''

assure that intrusion into the wastes will not occur. Although

" casual digging" may not by itself expose and spread the tail-

ings, the combination of casual digging and rainfall surely will.
Thiers Affidavit, par. 5 (Exhibit A). Surface runoff will result
in the formation of gullies at points where digging has occurred.
Id. Once iniciated, gullies will continue to grow until they '

O
have reached a point well below the upper surface of the wastes.

| Id. Thus, causal digging will inevitably lead to intrusion on
the wastes themselves.

\O
I

! Xerr-McGee has not and cannot point to any measures it
,

J

l will take to exclude humans from the site o'ivr the long term. <

() Instead, it would have this acard believe that the design of tho
.

cell.itself is sufficient to prevent such intrusiona from occue-
ring. The People submit that a genuine dispute exists not only

() as to the assumptions made by Kerr-McGee in reaching this conclu-

sion.but also as to ths inferences which can ne drawn from facts
,which are not in dispute. Summary disposition of this contention

z) must therefore be denied.

V. Contention 2 (1)

Contention 2(1) provides
O

The applicant has not demonstrated that it ;
4

will adequately control radioactive dust
l' releases from both mobile and stationary

|
g - 10 -

,
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sources during stabilization activities, or
that the applicant's dust control measures

a will achieve NRC's ALARA requirement.

() At the outset, it should be noted that Kerr-McGee has

not supported its motion with respect to contention 2(1) by af-
fidavit and that its entire argument is based on the materials

() contained in Volume IX of the Engineering Report. The company's

motion with respect to this contention must the' : ore stand or

fall _on the strength of the statements set fortn in that Vo'r*?.

1
~

According to Volume IX, emissions of dust are to be

controlled through the use of water sprays, chemical dust sup-
pressants, and liquid asphalt dust-palliative treatments. Unfor-

tunately, the Report makes liberal use of such qualifiers as "if
conditions warrant", " as condition require", "as required" and
"as conditions warrant." IX Eng. Rep. 9-3, 9-18, 9-24, 9-25.

Since the Report does not quantify the level of particulate emis-
#

sions neceasary to trigger dust control menacres, one can only

f= assuse that the decisiun to use them will be left to the vagaries
M
|'' of individual discrstion.- Moreover, the Report merely calls for

-

" periodic'' menitoring of dust emissions. IX Eng. Rep. 6-23. The

ccope Lnd frequency of the company's mer.itoring plans are left

cntirely to the imegination. The People submit that Kerr-McGee's

" assurances" with reference to dust control are so vague as to be
neaningless.

3
Secondly, the Engineering Report makes no mention

whatsoever of the word " opacity." Since State regulations pro-

D hibit the emission of particulate matter from exceeding specified
opacity limits (Exhibit G), a plan to monitor fugitive emissions

) - 11 -
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!

for opacity is not only necessary but critical. Kerr-McGee can-

not correct a problem it is not even prepared to identify. *

O i

Finally, Section 5.2.2 of the SFES expressly states -

that the loading and unloading of wastes should be avoided during
high wind conditions. Volume IX does not contain any plan for

|

the cessation of activities during high wind conditions,
i

The People submit that the evidentiary material Kerr-

O Mco . relies upon to support its motion with respect to conten-

tion 2 (1) falls well short of " clearly demonstrating" that it
will adequately control dust releases during stabilization

0 activities, and that further inquiry is needed before the Board
i

can be in a position to rule on this contention. At the very
s

least, the People have clearly shown that reasonable minds can

g differ on the inferences arising from the facts set forth in the "

Engineering Report. As a cenasquence, sutetry disposition on
contention 2(1) must be denied.

'

O'
VI. Contention ?(m)

Contention 2(m) provides:
.

O The applicant has not demonstrated that radio- '

logical air hazards will be adequately moni-
tored after closure. Type and model of in-
strumentation, location of monitoring points,
and frequency of reading or sample collection
are not discussed. Because of the demographic

g setting of the proposed site, adequate post-' closure radiological air monitoring for an '

appropriate time period must be carried out.

On December 15, 1989, the United States Environmental

O Pr te ti n Agen y promulgated new regulations which require, in

part, post-closure monitoring of radon-222 flux from mill tailing

1

0 - 12 -
,

1

1
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impoundments. The regulations, which are codified in 40 C.F.R.
i

.

i

Part 61,.Subpart T, became effective immediately. 54 Fed. Reg.
!O >51654 (Dec. 15, 1989). A copy of Subpart T is attached to this j

memorandum as Exhibit F.

Ig 40 C.F.R. 61.223(a) specifically provides that post-

closure testing shall be in accordance with "the procedures
described in 40 C.F.R. Part 61, Appendix B, Method 115, or other

procedures for which EPA has granted prior approval." 54 Fed.

Reg. at 51702 (Exhibit F). Among the highlights of Method 115 I

aret
,

(
1. a requirement that a minimum of 100 '

measurements be taken after disposal
.(Method 115, Section 2.1.3); '

2. a requirement that measurements not be
taken within 24 hours of a rainfall

. (Mothod 115, Section 2.1. 4 (a)) ;

3. a requirement that measureraants not be
,

performed if the ambient tanparature is,

- below 35'F of if the ground is frozen .!

(Method 115, Section 2.1. 4 (c)) ;,

~

4. a requireraent that radon flux measure-
r ments involve the av. sorption of radon on

activated charcoal in a large-area col- '
.

| lector (Method 115, Section 2.1.6); and ;

) 5. a requirement that radon collected on the
charcoal be measured by gamma-ray '

spectroscopy (Method 115, Section 2.1.6).

A cursory review of Volume XI of the Engineering Report

reveals that none of the requirements of Subpart T or Method 115

are even addressed, much less met by Kerr-McGee's post-

stabilization air-monitoring plan. Kerr-McGee is not entitled to

summary disposition on this contention as a matter of law.

- 13 -
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VII. Contention 2(o)

Contention 2(o) providest;

iO
The applicant has not demonstrated that the
disposal onsite of 11,000 cubic feet of rare

i

earth compounds will not harm the environment. |
The applicant must address the toxicity and j
mobility of these compounds as well as their

1O potential effect on the clay liner, i

|

| There are significant issues of material fact with I

respect to Contention 2 (o) . Kerr-McGee asserts that the deposit
1

O of rare earths at the site will not present a hazard because they |

l will be mixed with other wastes at the site. Once again, Kerr-

McGee proposes that we use dilution to solve its pollution. As
1

10 previously discussed in Sections I and II, Kerr-McGee's premises
in this regard are misplaced. )

:

I

VIII. Contention 2(q) !
0

Contention 2 (q) provides* 1

|
,

Based on the calculations in the FES (Table j

5.5), the applicant has not showr that during
j

O stabilization activities it will : rect ap- ;
plicable radiological exposure an<1 caission

1
standards, because unjustifiable assumptions |

have breen mda whic:h of factively cinim!ze the !
calculated dose. Sp9cifically; l

10 i) The FES assumes that the individual at
l the nearest residence will spend only 10

-Ipercent of his time outdoors. However,
| since the applicant's earth-moving ac-

tivities are planned for the warm months,
it is unlikely that individuals, espa-

,O cially children, will spend 10 percent of
'

their time outdoors. Underestimation of 1

outdoor time results in underestimation i
of dose received. ;

ii) The FES assumes that radon and thoron
|C will be uniformly released over eight

.

j
weeks of earth-moving operations. To the

,

contrary, releases will most likely occur i
as puffs of high concentrations when

l

|O. - 14 -
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crusted waste materials are breached.
The assumption of uniform release serves
to minimize the calculation of dose i

*****"***O
Kerr-McGee's argument with reference to this contention

is based entirely upon conclusions set forth in Table 5.11 of the
1

O The People submit that these conclusions do not entitle
|

sFES.

Kerr-McGee to summary disposition.
;

)The STES does not, as alleged, properly assess the
|

O radiological impacts associated with the stabilization period. I

According to the Affidavit of David E. Bernhardt, the dose esti- !

mates for individuals set forth in Table 5.11 are based on annual
O as opposed to 50-year committed doses and do not account for the

dose a person would receive in subsequent years from exposure to
,

radiation in the subject year. Bernhardt Affidavit, pars. 4 and

O 6 (Exhibit B). The use of annual as opposed to committed doses
'

inherently under w;imatas the total dose for the year of expo-
,

r

sure. M., par. 6. Had those. doses been reported as committed |
|C doces, it is probable that the r2quirements of 40 C.F.R. 190 *

would not have been mot. M., par. 7.
'

In addition to the above, the SFES does not sufficient- ,

O
ly identify the raw data and assumptions used in calculating the

dose estimates. M., pars. 4-9. As a consequence, the accuracy
,

and validity of those conclusions cannot be verified.

It is clear from the materials provided in support of

this motion that the conclusions set forth in the SFES as well as
O~ in paragraph 4 of the Chambers Affidavit are not supported by ^

facts essential to establish those conclusions. It is also just

O - 15 -
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1

'

)
;as clear that summary disposition cannot be granted on this con-
|

tantion unless and until those facts are tendered. The Board has
O-

stated in no uncertain terms that "on ultimate issues of fact, we |
must see the evidence from which to reach our own independent
conclusions." cleveland Electric Illuminating company, supra, 17

n
V NRC at 62. Ruling otherwise would only abrogate the Board's j

responsibility as judges by " substituting the staff's judgment
for our own." M.

O
,

The People submit that summary disposition must also be
denied on contention 2(q).

O-
Ix. contention 2(r)
Contention 2(r) provides:

L

O- The applicant did not conduct any touts
utilizing representative tailingo solutions

:and representative clay materials to determine
whatner significant deterioration of per-
moability or stability properties will occur .'

in the proposed clay liner. Indeed, the ap-

O' plicant has not yet dec.ided what type of clay i

to-use at the site, thus makir.g such tests
impossible.

Volume VII of the Engineering Report states the.t ths

addition of 80 pounds of Ca(OH)2 per ton of tailings is the,

J

recommended method of preparing the tailings for disposal. VII

Eng. Rep. 7-10. However, there is no evidence whatsoever that

the tests run by Kerr-McGee used this concentration of lime.

Likewise, there is also no evidence that the recommended con-

centration of lime would have produced the pH levels described in
paragraph 6 of Dr.. Grant's Affidavit. Kerr-McGee has therefore

0
- 16 -
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~ failed to present this Board with any factual basis for determin-
)

ing,whether the tests described in that Affidavit utilized rep-
) resentative tailings solutions.

Contrary to Kerr-McGee's assertions, serious doubt

exists as to whether exposure to leachate will result in the
deterioration of the clay liner. Had the test used a truly rep- ;

:resentative tailings solution, the results could have predicted
|

that the liner would fail, or worse, that clay permeability will |

decrease to the point of creating a " bathtub effect." Thiers

Affidavit, par. 6 (Exhibit A). The effects of the leachate on
the liner are therefore still very much in dispute.

The People submit that Kerr-McGee has failed to elimi-

nate any real doubt as to whether exposure to leachate from the '

wastes will result in the deterioration of the clay liner. This

Board will have no way of determining whether the proposed liner

can witnstand this syposeira un:.uss and until tests are run using,

\ representative tailings solutions. Sinca further inquiry is re-

quired before the Board can make an informed decision on this

contention, summary disposition :r.ust be denied.
)

y

T
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1
i

| 1

CONCLUSION !

!
!In view of the above, the People submit that summary |

,.

) disposition must be denied as to each of the remaining
contentions.

'

j. Respectfully submitted, |

J
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STATEMENT OF MATERIAL FACTS As |
t

j TO WRICE TRERE IS A GENUINE ISSUE TO BE MEARD J

contention 2 (a) (i)_

1. The State agrees that Kerr-McGee has conducted a |

at the Kerr-McGee site. |1 program to characterize the materials
The State does not agree that Kerr-McGee's program was extensive

nor that all the wastes have been located and characterized.
,

) ' Enno Affidavit, pars. 4, 5 (Exhibit C).
!

!

2. The State cannot agree that sampling and analyses r

conducted by Kerr-McGee provides any level of confidence.
!

Kerr-McGee has screened the data using undefined procedures

Without raw data, the State cannot confirm that Kerr-McGee's data ;

i

ore accurate. M., par. 4.
!

3. Kerr-McGee's assertion that waste materials from
,

the cell- will be mixed and thereby " averaged", erroneously
k

assumes a point source release. M., pars 7, 8, 9, 11, 12, 13.

The State cannot agree that Kerr-McGee's " composite4.

-leachate" and " maximum leachate" are what Kerr-McGee asserts

since samples was screened using undefined procedures. I_d., par.
,

4.

Kerr-McGee's assertion that groundwater impacts are) 5.

not affected b'y inhomogeneity of the wastes ignores existing

f
evidence of channelized flow and assumes exaggerated dilution

k factors. M., pars. 9, 11.
,

contention 2 (a) (ii)

)
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O i

6. The State agrees that Kerr-McGee has described its
|

groundwater modeling in the Engineering Report.

'O
7. Simply put, Kerr-McGee's groundwater model fails to

i

take evidence of channelized flow into account. The variations i

in aquifer properties " accommodated" in Kerr-McGee's model do not ;.

C') '

account for six fold variations in hydraulic conductivity across
the site. Id., pars. 11, 12, 13.

;

O s. The geology and hydrogeology of the glacial
,

sediments at the West Chicago site do not differ from the '

Sheffield site with respect +> parameters that affect channelized

(y flow. Id., par. 11. |
7

9. The sands at both the Kerr-McGee and Sheffield
sites act as an underdrain. Id., par. 11. e

'

O
10. The State agrees that the geelogy and hydrogeology

,

of the West Chicago site is described in the Engineering Report.

'O 11. The purp and slug test data submitted by

Kerr-McGee for the E-stratum indicates that there are six fold
variations in the hydraulic conductivity across the site. These

() variations are indicative of channelized flow. Id., par. 12.

.

12. Kerr-McGee's own data provides evidence of

cy channelized flow.

O'

O
,
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Contention 2(d)
.. ,

O!
13. The State agrees' that Kerr-McGee's post-closure

f

- monitoring program is outlined in the Engineering Report. f

y 14. .The State agrees that Kerr-McGee's groundwater
monitoring. plan-described its plan for monitoring. ~ !.

15. The State agrees.that under its plan, Kerr-McGee
. intends to monitor groundwater for 10 years.

16. The State agrees that under its plan, Kerr-McGee
;g - will monitor. radiological and chemical parameters for 10 years.

17. The State does not agree that Kerr-McGee's

. sampling was exhaustive and was negative for organics.

O: .Kerr-McGee has screened its samples and failed to properly test
for organics that were'used in the processing of ore at the site.

.g._, pars. 17, 20.
.

O-
18. Kerr-McGee's sampling plan is inadequate. It does

not call.for monitoring of the A and C-strata and relies on the

use of wells with questionable integrity. M., pars. 16, 17, 18,
.

19.

19. Kerr-McGee's monitoring in limited to 10 years.
.

O -:
.Kerr-Mecee's plan will not test for cell's integrity in the long

term. g ., par. 21.

10.

.

.O'
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20. Kerr-McGee's monitoring program will not assure
.

theLprotection of A and C-strata and will not assure protection
Ch of all groundwater.in the long term. Id., par. 20.

r

Contention 2(h) |
\21. The~ shape and layering of the cell cover will not '

CY -

. erve: to exclude human- beings from the site over the -long term.s
.

'To'the contrary, the presence of uniformly thick layers of top-
soil, cobbles, sand and clay will actually invite intrusion by
people seeking a ready-made source of these materials. Theirs

y Affidavit, par. 5-(Exhibit A). In addition, the fact that West

Chicago is in a heavily populated area will greatly increase the
.O.'-

probability of intrusion. Id. Indeed,'Kerr-McGee'has failed to

|- keep intruders off the-site in the past, even in the face of
'

i Ldetermined efforts to prevent such intrusions from occurring.
O

I Denny trial transcript, pp. 171-208; Harris trial transcript, pp.
1169-1173; (Exhibits D and E). The frequency of human intrusion

j onto the site will only increase once the site is abandoned.

|,O '
,

L 22. The depth and-nature of the proposed cover give no
l
'

assurances that intrusion into the wastes will not occur.
(y Because'the cover is not designed to resist probable maximum pre-

,

cipitation (PMP), gullies will form, exposing the cobbles under-

lying the topsoil, and, in turn, the sand, clay and tailings
|

()W buried below. Thiers Affidavit, par. 5 (Exhibit A). The expo-

sure of any of these materials may be so attractive to passers-by
1'

that digging may proceed beyond the " casual stage" to a depth

C) determined by the needs, desires and persistence of the in-

.truders. Id. In addition, even " shallow" digging or rutting

C

|'
l'

. . _ _ _ __ _ _ _ _ _ ____ _ _ _ ___ ___________ _ _._- _. .
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caused by dirt bikes will accelerate the formation of gullies by
rains and runoff. -M. These gullies will continue to grow to-

. ward an equilibrium condition well below the upper surface of the
wastes. M.

. Contention 2 (1)
:OL

23. The People admit that Kerr-McGee's program for

dust control during stabilization is outlined in Volume IX of the
Engineering Report. However, the people deny any inference that

Kerr-McGee's demolition experience somehow imbues it with special

ability to control dust released during the handling of 400,000
cubic yards of waste material.

24.
The People admit that Volume IX of the Engineering

Report contemplates the use of water sprays and tarpaulins as a
O means of controlling dust emissions. The People also admit that

certain. unspecified chemical dust suppressants and liquid asphalt
dust-palliative treatments-will.be " considered" for.use. How-

O ---
ever, the People deny that Kerr-McGee's plans for monitoring the
air willLassure that excessive releases will be promptly detected
and corrected for the following reasons:

O

Volume IX of the Engineering Report does not objec-a.

tively quantify the level of particulate emissions necessary to
trigger dust control procedures. The decision to use these pro-

cedures is therefore left to individual discretion. In addition,

the Report merely calls for " periodic" monitoring of dust emis-
sions. IX Eng. Rep. 9-23. The scope and frequency of the compa-
ny's monitoring plans are left completely to the imagination.

!

o
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b. -35'Ill. Ada; Code 212.123 sets forth opacity
.

limitations for emissions of particulate matter (Exhibit G).
/("'

Kerr-McGee.has failed'to demonstrate that dust releases will not
: exceed'the| opacity limitations imposed by this regulation. More-

over, Kerr-McGee has not indicated that it plans to monitor dust ;
o. *

*# - releases-for opacity. Kerr-McGee cannot correct a problem it is
.

not even. prepared to identify.

)g c. Section 5.2.2 of the SFES admonishes that the load-

ing:and unloading of wastes'should be avoided during high wind

conditions. Volume IX of the Engineering Report does not contain

), " any provision for the= cessation of activities during high wind
tv
,. conditions.

Contention 2(m)
0: '

i

[ 29. The People deny there is no legal requirement that
,

2.arr-McGee conduct any post closure air monitoring to assure.per-

l ,s - .formance of-the cell cover.
a:

.

l

The Environmental Protection Agency recently '

l

promulgated new regulations governing the post-closure monitoring

S) of radon-222-flux from mill tailing impoundments. 54 Fed. Reg.

} 51654, 51702-03'(Dec. 15, 1989) (Exhibit F). These regulations,
l

which are codified'in 40 C.F.R. Part 61, Subpart T, became effec-

01 tive <ns December 15, 1989. 54 Fed. Reg. at 51654. Unlike the

regulations referred to in footnote 12 of Kerr-McGee's motion,

I. Subpart T has not been stayed.

O'
:.

|

'O ,
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30. The People admit that Kerr-McGee's post closure

radiological air. monitoring plan is_ set forth in volume XI of its
'

Engineering Report. However, the People deny that the measures

described-therein are in accordance with those required by-40
'~

C.F.R. Part 61, Appendix B, Method 115.

32. Kerr-McGee's-air monitoring plan'is fatally defec-
tive because'it fails to comply with 40 C.F.R. Part 61, Subpart T.

r

and Appendix B,_ Method 115. fed. Reg. at 51702-03, 51709-11.
f

Contention 2 (o)

33. The State agrees with paragraph 33 of Kerr-McGee's.-

statement of. facts.
,

~

34. The State does not agree that since the volume of,

~

rare earths is similar than waste thorium at the site, that-

; mixing of'the wastes should be considered acceptable.

35. The State is not convinced that Kerr-McGee's

treatment of the rare earths will result in " negligible" con-

centrations-of rare earths in the leachate.

36. The State does not agree with Kerr-McGee's asser-

; tion'in paragraph 36.

)- 37. The level of toxicity of any given constitutent

varies with concentration.

38. There is indeed a legitimate concern with respect

to the potentional release of rare earth compounds.

!

)
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Contention 2(a)

39. The People deny'that'the SFES properly addressed-

'the radiological impacts associated with the stabilization-period
for the following reasons:

~

a. The SFES does not sufficiently identify the raw

data and assumptions used in calculating the dose estimates set

forth in Table 5.11. Bernhardt Affidavit, pars. 4-5 (Exhibit B) .
'

-As a consequence, there is no way to verify the accuracy and
validity of staff's conclusions.- M. In addition, it appears

that erroneous assumptions may have been used in performing these
calculations. M.

b. The dose estimates for individuals set forth in
Table 5.11 are based on annual as opposed to 50-year committed

I doses and do not therefore account for the dose a person would

' receive in subsequent years from exposure to radiation in the
subject year. M., pars. 4 and 6. The use of annual as opposed

S- to committed doses inherently underestimates the total dose for

the year of exposure. I_d., par. 6. Had the doses been reported

as committed doses, it is unlikely that the requirements of 40
0 C.F.R. 190 would have been met. M., par. 7.

40. Paragraph 4 of the Chambers Affidavit fails to

indicate the raw data used in the Affiant's calculations. In

addition, the Affidavit does not set forth the assumptions used

in making those calculations beyond the assumption that the

maximally exposed individual is outside 100 percent of the time.

l

O
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( - As'a consequence, there is no way to verify the accuracy and
'

validity of the Affiant's conclusions.,.

O

-Contention 2(r)

s

43. The People admit that the clay-liner of the dis-
^CF'

posal cell is described in Volume IV of the Engineering Report.

44. The' People admit that the Report states that clay
(y utilized for the liner will be near surface clays presently ex-

.

isting'at the disposal site.

:
!

p 45. The disposal cell. design relies on the clay liner
C) to impede the migration of leachate into the groundwater. The

|' ' clay liner facilitates control of moisture, density and per-

_

meability. IV Eng. Rep. 4-1.

:O .

|- 46. The tests conducted by Kerr-McGee to assess the

impacts.of leachate on.the clay liner contrast with the approach

,$ . recommended in Volume VII'of the Engineering Report, which is to

' add 80 pounds of lime per ton of tailings. Thiers Affidavit,

par.16 (Exhibit A). The lime addad to the leachate solutions
|

3 should have been limited to-this concentration. Id. Had rep-

resentative tailing solutions been used'in the test, the results

could-have shown that the liner would fail, or that clay per-..c-

meability could decrease over the long term, creating a bathtub

effect. jg).

;O
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