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DEC 07 989

Mr. Dennis M. Crytchfield

Assocfate Director for Soecla) Projerts
U.S. Nuclear Ragulatory Commission
Office of Nuclear Reactor Regulation
Weshington, D.C. 20858

Dear Mr, Crutchfield:

Ir my July 27 and Octobe* 2, '989 letters to you, I discussed certain actions
we were taking to ensure thet complaints uader Se:tien 210 of the Energy
Reorganization Act are e®fectively belng iavestigated and handled and that
proper management decisions are being mace with raspect to safety concerass and
employment 1ssues that are ra'sed. I a'so responded to your incuiry about a
complaint filed by ( J, who was concerned that a May 25,
1985 memorandum from TVA's Ceneral Counse! to me could be improperly used as a
blackiist of individuals whe have raisec safety concerns. Since my Octoser 2
letter, there have been some developments with respect to this specific issue
and other Section 210 proceedings that we trought {ou should be aware of.
Accordingly, we are briefly summarizing thase developnents below to put the
allegations that have been raised in perspactive. We are continuing to review
the effectiveness of managerent activities in this area and to emphastize to
TVA enployees that TVP is ccrmitted to & policy agai~st Intimidation,
harassment, or any other form of improper fiscrimination, and will c¢ontinue to
teke aggressive actlor to prevent discrimiqation of any kiid against anyone in
ccnnection with thelr expression of safsty-related concerns.

In our investigation of { ) complaint we found no evidence
that the May 25 menmorandum hac heen imprcparly used against him or others.
Hewever, we did discover that a select!g supervisor, who otherwise knew tnat
( 1 hed filed a complatnt, improperly constdered that
Information in eva'uating him for other emiloyment positions. Accordingly,
even though the complainant would not hiava been selected for the vacant
pesition, we resolved his comglaint on & dasis that allowed him to continue
his employment with TVA. We alio took uis:iplinary action against the manager
involved.

There have been some additional developmenis on this same blacklist issue of
whick you should be amiare. 1In one case, the Unlted States Department of
Labor, following a full ‘nvestigation of 2 very s'milar complaint about ths
May 25 memorandum, rul2d in YVA's favor finding that there was no evidence of
any discrimination by TVA on tha basis of that merorandum. That complaint was
filed by a former empinyee, ( i ], who clatmed that the memorandun
was used as & blacklist &gainst him to elininate his TVA employment
opportunities énd provide unfavorable refa-ences to outside emnloyers

( J hes appraled this decision., HWe would note that [ )] nas
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Inftiatey at least 15 other lega! proceccings tnvdlving TVva, Including § cther
pending Department of Labor complaints. As you probably know, his most recent
pending complatnt charges NRC and TVA w 'h conspiring to viclate his rights
undo: :ho Energy Reorganization Act. T Departmert of Labor rejected the
complaint. 2

I referred 'n my Octaber 2 "otter to a finding by the Department of Labor's
Kage and Mour Dlvistar that TV had blachiisted another employee,

{ 1, by Ingluging her on the Miy 25 memorandum. TVA appesled this
finding pecause no allegation of this x'rd was ratsed fn her complaint and we
were not informed by the fnvestigator that *t was an fssue 1h the case. As a
result, that finding was re ected at out:ide the scope of that case by the
Auministrative Law UCFO- For the 1im!tcd purpose of showing whether any
pattern of disirimination existed, the judge d1d allow the complatnant to
introduce proof of amy such dlacklisting, at the evidentiary hearing, which 1s
now completed. NO proof was offered of iny blacklisting activity., | )
has filed two other D-gartmnt of Lebor compiaints (one ralsing solely the
black!isting clatm). Ina [ ] decision on both of these complaints,
the Nage and Wour Division did not find ciscrimination with respect to the
blackiisting complaint, but 3ic conclude that TVA harassed "her and her work

product” at an ( ] meetirg. Our ‘rvestigation did not show any 11legal
conduct at that meetirg or otherwise, 2nc we will appeal for a hearing by an
Administrativ: Law Jucge. | J hue a'so filed o Federal court lawsylt

¢laiming sex » g age ciscrimination with respect tc various personnel actiong
over the coursa of her career. The cou!, on our notion, has dented her ¢laim
of age c¢iscrimination In that suft,

The Na?e ang Hour Division &lsc ruled 'n TVA s faver on lona
complaint by [ 1, 4 former Tui emp oyee who had filed numerous prior
administrative complaints and two pendine court cases against TVA regarding
h's treatment as an employee. [ Jcla‘med that the termination of his
erployment by a reduction in “orce (RIF: when (

) was discriminatory, and that “le May 25 memorandum was 3 blacklist
¢irculated to 811 TVA managers fn an attempt to eliminate his TVA employment
opportynities. The Department of Labor teund that his ¢claims related tO the
RIF were the s bject of one of his perdirg court cases against TVA, and that 2
decision on that ¢laim would thus be “facppropriate.” (A1 of [ I's
other claims 1n that court case have be.r d'smissec, and he 1s appealing the
d'strict court's dismissal of ris other c(ase.) The Department of Labor
further found that "[tlhere wa: no evid rce to substantiate" [ 1's ¢lalm
that there had been ary acdverse action 4, anyone against him because of the
mention of his case ‘r the May 25 memorai dun.

These developments in relation to allegiitons of dlacklisting based on the
May 25 memorangum are consistert with a report 1ss.ed November 22, 1989, by
TVA's Inspector General following his Vuiest'gatior of the purpose and
g'stridbution of the memorandum. That ‘1 ess'gatior was conducted at my
request .  The Inspector General found no evidence that the memorandum wa!
created or used to blacklist tre IndiviJials idgentificd 1n the status repcrt
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attached to the memorandum. Rather, he (onc'yded that the memorandum was
prepared to provide Nuc'ear Power managerent with & tota) picture of recent
Section 210 cases and to Improve TVA's effectiveness In hangling such
complaints. No evidence was found that "VA management disclosed the document
outside TVA or that 1t was widely circulated throughout the nuclear utility

Ingustry a8 had been alleges by certalr complainants. A copy of the Inspe:tor *

GCeneral's report Vs enclose~.

We have recently rece’sed sew.ra) other rulings in proceedings filed by
employees ¢f Nuclear Power who cla'mes ttat TVA discriminated against them.

An Agminist at‘ve Law Judge for the Department of Labor, following extensed
giscovery, 'as ryied that TVA did nct citcriminate against ( l, a
former TVA contract employee at [ P | ) ¢latmes
that TVA terminated Ms employment tecacce he had teen black)isted by h's
prior employer for ra1s1n? safety concerns. The judge found that there s no
evidence of any blacklisting or giscrimiration by TVA or the prior employer.

In another case, three | 3.

( 1, 1 J, and [ ), filed
complaints with the Urited States Merit Systems Protection Board, alleging
that TVA improper!ly terminated them and refused to rehire them in retaltation
for thelr Insistence that TVA comply with sroper procedures and safety
regulations and thefr reporting of safe'y concerns to the NRC and TVA's
Employee Concerns Program. After a fyl) evicentiary hearing, the Merit
Systems Protection Board upheld their terminations and specifically found that
the terminations were not metivated by the employees' expressions of safety
concerns. Al) three complainants have s1sd filed Section 210 complaints with
the Department of Labor.

An Agministrative Law Judge of the Cepartment of Labor, after a ful)

evidentiary hearing, has ruled against { ), a former TVA [

P ) was terminated
from TVA employmens after he had fafled ¢n three occastons to pass & required
examination for qualificaticn as a ( ). He

tlaimed that he was terminated in retal atior for ralsing safety concerns and
because of age and race discrimination. The judge found no evidence of
retaliation with respect to [ )'s terminaticn.

In another case, the Mer't Svetems Protection Board, agaln after an

evident'ary hearing, upheld the termination of a Vuclear Power engineer at

{ 1, 1, who flled twe complaints--one with the Merit Systems
Protection Board and anozher with the Department of Labor ynder

Section 210--c'aiming that he was impreperly terminated and not hired for
other positions because he ratsed safety concerns. Me 31so challenged the

validity of Tva's decision to [ 1. The Merit
Systems Protection Board upheld ( ] and
held that | 1's terminatton was vallsd. A heaving was held on

{ 1's Department of Laber complairt in ( J, and we are awalting a

decision,
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In three separate proceedings, both the [epartment of Labor and the Merit
Systems Protection Bourd have rejected tte claims of angther |

] employee, | P ) claimed that he was
terminated and not selected for another jcs tion because he had reported
safety concerns to thm NRC and had part'cipated in garlier Section 210 cases
The Wage and Hour Division 0f the Deparirent of Labor found no discrimination
agatnst [ ) and he did not appes’, thus making the decision Pina
The Mer!it Systems Protection Board als: teund that his termination was
proper. Hhile his Merit Systems Protect «n Board proceeding was pending
{ ] ?1led angther complaint with :he Department of Labor again
charging that nis nomselection for another position when [

) was giscriminatory. The Wege and Hour Division of the

Department of Labor has denied that corplaint as well and | 1 has
appealed that dec'siar.

An Agministrative Law Judge of the Depar'ment of Labor has 1ssued a
recommended des'sion finding that TVA ¢i<¢riminatec against ( 10 I !
former contract employee. | J hed filed a complaint charging thay his
contract was not exterded becavse he had rovaaled safet, concurng [

). Hewever, thae decision included no findings of
giscriminatory acts by any particular 1/ manager, and TVA does not belleve
that any discriminatory acts occurred. for these amd other reasons, TVA plans

to argus before the Secretary of Labor tlat the recommended declsion was
incorrect.

The Department of Labkor has found discr tilnation In another complaint, Piled
dy ], who had complained uicut a number of allaged
discriminatory events. During conc'ltas ¢n, [ 1 nad demanded payment
of $110,000 plis attarneys vees to sett'c her complaint. The Department of
Ladbor found discrimimation in certain aciions which comprised her compla'nt,
including an unsuccesiful attempt to Ircirfere In & selection decistion
involving complatnant, but did not award her the damages she was seeking. Our
Investigation nad disclosed that even though TVA management in our view d1¢
not violate Seztion 210, certaln manager. acted improperly under TVA standards
with respect to the selection. For thiy reason and ‘n light of the fact that
no backpay or consequential damages wer: awarded, TVA d1d not appeal the
decision (nor 41¢ the complalaent). D's5 iplinary action was taken against the
two managers 1nvolved

There are several other complaints that "\A has elther resolved or 1§
artempting t0 resolve. We will be glad ¢ provide you with information on
those cases as well @t the cases discuci ¢ above, ‘ncluding coples of tre
various rulings that rnave been made

We think 1t would be Juseful to discuss w th you and James Lieberman TVA'3
actions tn this area more fully, and we ppreclate the opportunity to meet
with you on December '2. We w111 call ;ou to discuss the agenda for the
meeting. In addition, because of our concern that this letter not be viewed
bs those involved as 'n any wdy Infringing Jpon any privacy Interests that
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they may have, we request thas this letter not be placed 'n your Public
Document ROOM or otherwise be gisclosed 0 the public. However, ! am
onclos\n? with this letter an aggitions’ cop{ from which certatn 1gentifying
information regarding the atfected Indl. "guals has been deleted. This geletec
copy could be used for whatever public disclosure you belleve 18 necessary.

(m‘“‘ "ﬁ“ﬁ?'_‘ ',q-;
(" t" !(':' " wh

Oliver D. Kingsley, Jr.
Sertor Vice President,
Nuglear Power

Erclosure

¢c: Mr, James Lieberman (Enclosure)
Director, Office of Enforcement
U.S. Nuclear chu‘utor{ Cormigssion
Washington, D.C. 20858

. E. Ayers, MR 25 65C-C

$. Christensury, ET 118 33H-K

. Cobean, Jr.. L? 6N 3BAC

. Cuoto, LP SN 156B-C

Tppolito, Rockville Licensing (ffice
. Kazanas, LP 58 83E-C

. Medford, LP 6N 382-C

. Moreaditn, kT 12A 12AK

. Wallace, LP 3N 752.C

. Wilson, P 6N 38A.C
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ANTEQDUCTION

This investigation was based on a request from Oliver D, Kingsley, Jr., Senior
Vice President, Nuclear Pover (NP)., Kingsley asked the 0IC to investigate the
circumstances surrounding the purpose and distridbution of a May 25, 1989,
memorandum from Edward §. Christenbury, General Counsel, to Kingsley. That
memorandum concerned the handling of complaints filed under Section 210 of the
Energy Reorganization Act and attached a status report on pending and recently
resolved Section 210 cases. Kingsley stated that several former and current
TVA employees have (1) questioned the distribution of the memorandum and

(2) suggested the memorandum and its attachment could be used to "blacklist"
individuales who expressed nuclear safety concerns. Kingsley subsequently
asked the O0IG to investigate the alleged distribution of the memorandum

cutaide TVA.

1

SUMMARY_OF INVESTIGATION

Our findings are outlined below.

OQur investigation revealed po evidence of employee misconduct in
connection vith the General Counsel's May 25, 198% memorandum to the
Senfor Vice President of Nuclear Power.

There is no evidence the Ceneral Counsel's office (0GC) created the
wemorandum or NP managers fatended to use the memorandum to blacklist the
individuale identified in the status report attached to the memorandum,
Rather, OGC prepared the memorandum to provide NP with a total plcture of
recent Section 210 cases and improve TVA's effectiveness in handling such
complaints,

Eight employees filed a joint Section 210 complaint with the U.S.
Department of Ladbor (DOL) claiming TVA discriminated against them by
releasing the memorandum and status report containing their names. They
alleged the memorandum was widely distributed within TVA and the nuclear
industry, including Martin Marietta Energy Systems, Inc. Since DOL has
the statutory responsibility to address the issues raised in this pending

*tha AT Al1d was dnvnrntlagtn smvy enanl il lwrnant sy womavand m



» NP support personnel distributed the memorandum to the NP Vice Presidents
and, in some cases, to managers belov the Vice Presidents, NP, in
accordance with its customary procedures, also put the document on the
Records and Information Msnagement System (RIHS).2 The following
factors contributed to this wide distribution: (1) the document was not
marked administratively confidential by OGC gr NP or otherwise given
special handling (as a result, NP administrative personnel, in accordance
with the usual practices, put the document in RIMS), (2) OGC and NP have
differing opinions on which organization i{s responsidle for determining
vhether an OGC document should be treated as confidential, and (3) neither
TVA, NP, nor OGC have guidelines for determining when documents should bde
clessified as administratively conttdcntlul.’

* We found po evidence that TVA management disclosed the document gutaide
TVA or that it wves widely circulated throughout the nuclear utility
industry. (More specifically, we developed no evidence that the report
was distributed outside TVA, except to the Nuclear Regulatory Comr.ission
[NRC). However, we recognize because of the wide distridbution within TVA
that some TVA employees may have released it outside TVA.)

o NP and OGC have informed us that they have taken corrective actions to
prevent future disclosures of potentially sensitive DOL matters, &~4 NP
has taken corrective actions to help ensure the May 25 memorandum is not
used improperly.

The bases for these conclusions are outlined below.

CHE PURFOSE OF THE MAY 25, 1989, MEMORANDUM

In a July 27, 1989, letter to the NRC, Kingsley stated that soon after he
started vorking at TVA (during November 1988), he realized TVA's handling of
DOL Section 210 complaints needed i{mprovements. Kingsley stated there was a
need for greater management attention to, among other things, evaluating

2. RIMS i{s an automated document filing and retrieval system for Power and
NP. The organization which first receives a document is responsible for
putting the document on RIMS unless the originator of the document has
already placed the document in RIMS, (0OGC does not utilize RIMS.)

4 Poafrmennnn o tnlae anvnawms oo MW oY oot e Wt b ¥ ea shlas s ¥ .



end conciliating such complaints. Kingsley further stated that needed efforts
included maintaining up-to-date information on Section 210 cases, and 0GC
prepared the May 25 memorandum “"as an integral pert of this major ettort."‘

Douglas k. Nicthols, Assistant General Counsel, and Brent R. Marquand, an OGC
attorney vho helped prepare the memorandum, both stated the memorandum and
status report vere prepared to provide Kingsley (1) a total picture and status
report on recent Section 210 cases against TVA and (2) vays to more
effectively handle DOL complaints. Nichols also stated 0GC prepared the
memorandum vo ensure that individuals who filed DOL complaints did not receive
disparate treatment. Marquand further stated that OGC maintains a list of DOL
cases in order to respond to inquiries f:om various sources, including NP,
DOL, and ulc.’ According to Marquand, this particular status report was
prepared, in part, in response to the ECP's and 01G's parallel effort to
identify _ection 210 cuu.6 Nichols stated NP did not ask OGC to prepare
the memorandum.

0GC and NP managers denied they planned to use the memorandum or status report
to blacklist or othervise discriminate against the DOL complainants, and our
investigation revealed no evidence to the contrary.

4. Various entities within TVA, including the 0IG, OGC, NP Human Resources,
and the NP Employee Concern Program (ECP), also recognized there wvere
problems in TVA's handling of Section 210 complaints,

5. In this connection, Nichols also provided the 0IG a copy of a 1986 NRC
report on harassment, intimidation, and wrongdoing issues at TVA., Nichols
stated the report came from NRC's Pyublic Document Room. The report
contains & listing by pame of 12 DOL complaints against TVA.

6. During April 1989, the OIG asked Sue E. Wallace, NP Human Resource
Manager, for an update on the status of certain DOL cases., Subsequently,
Wallace decided to respond to the 0IG's request by developing a list of
il pending DOL complaints., Wallace further stated that developing a list
of DOL complaints was the first step in analyzing the impact of TVA
reorganizations on employees who had filed such complaints. On May 30--
five days after OGC sent {ts list to NP--Wallace sent the 0IG and 0GC her
list of DOL Section 210 cases. That document was marked "administratively
confidential.”



Distribution of the Memorandum Ii:ide TVA

Catherine L. Baugh, an NP administrative assistant, received the memorandum on
May 26, 1989, and distributed it to (1) Wallace (NP Human Resource Manager),
(2) the NP Vice Presidents, and (3) RIMS. Baugh stated she distributed the
memorandum to the Vice Presidents because {t dealt with new procedures for

handling DOL nctter..’

Subsequently, an NP secretary and tvo administrative assistants received the
memorandur and distriduted it to individuals who reported directly to the NP
Vice Presidents. These three support employees distributed the documents
further (i.e., to the NP Vice Presidents direct reports) because, in their
opinion, the direct reports needed to know adbout the procedural changes for
handling DOL cases. According to one of the support employees, two of the
direct reports' secretaries further distributed the document to their direct

reports.

Baugh stated the memorandum did not list any individual's names. (However,
she scknowledged she did not read the status report of DOL Section 210
complaints that was attached to the memorandum.) She stated the memorandum
vwas not marked confidential and {f the document had been classified she would

have given it special handlin;.'

Baugh stated she received no instructions or directions regarding her
decisions to (1) distribute the memorandum or (2) send the document to RIMS.
She stated po NP manager read the memorandum before she distributed it. (In
addition, the administrative assistants and secretary wvho distributed the
memorandum in their organizations stated they did not receive any instructions
about who should receive the memorandum.)

7. Nichols and Marquand stated there was nothing improper in distributing the
memorandum to the NP Vice Presidents.

8. Several NP administrative assistants and secretaries stated that the
documents NP receives are not given special handling unless they are
marked sensitive or it is odvious the {nformation is sensitive. Two NP
administrative assistants stated they would not have handled the
memorandum any differently than Baugh.



Subsequently, during June 1969, a TVA employee identified on the status report
told Mellon D. Robertson, the NP Human Resource Officer assigned to coordinate
the handling of DOL matters, that an “upper level" Nuclear Engineering
Assurance mansger (the employee refused to identify this manager) gave him a
copy of the memorandum and characterized the status report as a blacklist.
Robertson met with Wallace (NP's Human Resource Manager) regarding the
memorandum, and Wallace decided to retrieve the memorandum and status report,

Wallace stated it is fairly obvicus that lists of DOL complainants should not
be widely distributed, and she acted immediately to retrieve the copies.
Wallace stated she vanted to (1) assure employees that TVA would not
intentionally circulate a listing of individuals which could be perceived as
blacklist and (2) protect the personal privacy of the individuals identified

in the status report,

Wallace directed her secretary to retrieve the copies of the memorandum from
the Vice Presidents. Subsequently, the Vice Presidents' secretaries or
sdministrative assistants retrieved the copies of the memorandum and status
roport.° Wallace stated she did not think of retrieving the document from
RIMS until Kingsley received a July 20, 1989, NRC letter asking about the
document 's distribution., She, Kingsley, and Mark Medford (Vice President of
Nuclear Technology and Licensing) agreed the document should be retrieved from
RIMS and initiated steps to retrieve it,

On July 24, 1989, Baugh asked RIMS to delete the memorandum from the system,
On July 27, 1989, RIMS personnel confirmed that it had been deleted. However,
NP subsequently discovered the document had, in accordance with RIMS
procedures, only been deleted from the gomputer index and could still be
retrieved from RIMS by using the backup microfiche 1nd¢x.1° Subsequently,
RIMS deleted the document from the microfiche.

9. We could not determine whether gll the copies had been retrieved. For
example, one copy sent to Nuclear Training had not been returned at the
time of our investigation. Further, there was evidence that TVA
employees made copies of the memorandum and status report.,

10. As explained in TVA's August 10, 1989, letter to the NRC, TVA's normal
procedure for deleting documents from RIMS is to delete references to
them from the gcomputer-stored jndex. However, the document itself
remains on microfiche, and there is a backup microfiche index.



According to & Section 210 complaint filed ageinst TVA on behalf of several
individuals listed in the status report, the memorandum and status report were
videly distributed in the nuclear utility industry, including Martin Marietta.

Our investigation revealed no evidence to support this nllc.ation.ll

Several NP mansgers and OGC attorneys stated they had no specific knowledge
that the memorandum or status report vere distributed outside TVA. Only one
individual provided the CIG with the name of someone outside TVA who allegedly
had seen the May 25 memorandum. However, this individusl--a Martin Marietta
employee and former TVA employee--stated he had seen the memorandum while
emploved at TVA. According to this employee, he had pot seen the May 25
memorandum wvhile employed at Martin Marietta, He further stated he had no
knowledge of anyone outside TVA receiving a copy.

In an effort to obtain specific information about this allegation, the 0IG
contacted each individual listed on the DOL complaint and their attorney.
However, neither the individuals nor their attorney provided the 0IC any
information about their cllo;ntion.lz

IVA_PROCEDURES FOR CLASSIFYING DOCUMENTS ADMINISTRATIVELY CONFIDENTIAL

Our investigaticn revealed that (1) TVA does not have an agency-wide policy
for ciassifying documents or i{dentifying documents that should be classified
and (2) neither NP nor OGC have policies for classifying docunnt..13

According to Linda E. Blevins and Georgia S, Greene, Information Services
program managers, each TVA office is responsible for maintaining policy &nd
guidelines regarding classification of documents. Alva Jo LaMontagne, RIMS
Manager, stated the procedures for document classification are “"fragmented and

in some instances not current."

11. Our investigation did reveal that a TVA employee gave a copy of the
memorandum to the NRC,

12. OGC also requested the complainant's attorney to supply any facts
regarding circulation of the memorandum outside TVA.

13. TVA does have some procedures for handling documents after they are
classified.



Nichols (Assistant General Counsel) stated 0GC does Dot routinely zlassify

documents they send to senior TVA managers. He stated OGC has sent status
reports to senior managers for years without marking the documents
administratively confSGQntial.l‘ According to Nichols, 0GC marks documents
“sdministratively confidential" only when there are Privacy Act protection
considerations or the informstion is exempted from disclosure under the
Freedon of Information Act. Marquand (TVA attorney) stated OGC's litigation
departwent only marks documents as confidential {f they contain information
that is protected by the Privacy Act. (Nichols and Marquand both stated the
information contained in the status report is public information and has no
Privacy Act protections.) Nichols and Marquand alsc stated that the
recipients of OGC documents are responsible for determining hov to classify

and distribute those documents.

According to Wallace and NP support personnel, the originating office which
sends the documents (in this case 0GC) {s normally responsible for classifying
the document prior t~ dissemination. According to several NP employees, 0GC
does mark some documents administratively confidential and OGC documents that
are not marked confidential do not automatically receive special handling.

QGC AND NP CORRECTIVE ACTIONS

Although OGC has not officially changed its handling of DOL matters, Marquand
and Nichols stated 0GC i{s now more sensitive to DOL matters. They stated 0GC
is currently either marking DOL-related documents as administratively
confidential or conferring directly with the receiving office to ensure the
documents are properly handled.

NP is currently marking DOL-related documents as sensitive or confidential (if
the document is not already classified), and NP i{s not putting DOL-related
documents on RIMS,

In addition, according to letters Kingsley sent the NRC, NP has taken the
following actions in connection with DOL matters.

14, In & July 27, 1989, letter to the NRC, Kingsley stated that although the
memorandum could have been marked confidential, the Ceneral Counsel
frequently advises NP managers on the status of cases and other matters

without such merkings.
7
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Kingsley counseled the Vice President whose organization distributed the
May 25 memorandum about the need to be sensitive in handling DOL i{ssues.
He also instructed his support staff to review the process for receiving,
distributing, and filing correspondence of this type.

Kingsley met with groups of employees to emphasize (1) their duty to
express safety and quality concerns and (2) TVA will not discriminate
against them for expressing such concerns.

Kingsley released an internal press release to all NP employees confirming
TVA's pledge not to discriminate against employees for expressing
concerns.

RP established a specialized orientation program at the Watts Bar Nuclear
Plant to heighten managers' sensitivity to (1) employees who have
expressed safety-related concerns, (2) Section 210 provisions, and (3) DOL
procedures.

Kingsley directed his immediate subordinates to make clear to all
soncerned that the status report is not used to discriminate against any
of the individuals on the list.

NP implemented stronger internal procedures for handling DOL cases as
suggested in the May 25, 1989, 0GC memorzndum,



RECOMMENDATIONS

Based on the informetion developed during this investigation, the 0I1GC makes
the folloving recommerdations.

1,

The Vice President, Information Services, should consider the feasidiliry
of providing policy and procedural guidance to TVA organizations on
identifying and marking documents that should be treated as
administratively confidential, The OIC bases this recommendation cn the
following factors:

8. NP and OGC apparently disagree regarding which office is responsible
for determining whether an 0GC document should be treated as
confidential,

b. Neither of the organizations we looked at--NP and 0GC--had procedures
for identifying and marking documents administratively confidential.

¢. Decisions on marking documents administratively confidential seem to
be made on an ad hoc, individual basis.

The Senior Vice President of Nuclear Power and the General Counsel should
consider clarifying which organization is responsible for determining
whether to treat OGC documents as confidential. In this connection,
although NP and OGC are now more sensitive to DOL matters, they are still
relying on oral guidance t¢ maintain that sensitivity and to classify
documents properly.

Our investigation of this matter is closed.
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