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Florida Cities: 11/10/81

BEFORE THE UNITED STATES
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

In The iMatter Of

FLORIDA POWER & LIGHT COMPANY Docket No. 50-389A

(St. Lucie Plant, Unit No. 2) November 10, 1981

ANSWER OF FLORIDA CITIES IN OPPOSITION TO
"SUPPLEMENTAL MEMORANDUM OF FLORIDA POWER & LIGHT COMPANY"

Pursuant tc the Board's Memorandum and Order of October 22, 1981, Florida
Cities hereby submit their memorandum in answer and opposition to Florida Power
& Light Campany's ("FPL") supplemental memorandum of October 30, 1981,

concerning Florida Cities v. Florida Power & Light Campany, M. 79=-5101-Civ-llX

(3.D. Fla. October 2, 1981) and GAF Corp. v. Eastman Kodak Campany, 1981 Trade

CBS. ‘64‘205 (SODOL o‘{- mt 31 l%l)-

Introduction

The Order in Florida Cities granted FPL's notion for summary judgment on

Tallahassee's nuclear access claim. The Order is "subject to revision" in that
case, according to Rule 54(b) of the Federal Rules of Civil Procedure. The
Order is therefore not final. For that and other important reasuns explained
below, the Order does not give rise to collateral estoppel against the other
Cities or even against Tallahassee. Mor does the Order negate the collateral
astoppel effect of the Fifth Circuit's Gainesville decision or the FERC's
Opinion No. 57. Essentially, the Order holds that Tallahassee had "not shown a
firm interest in" (or a need for) FPL's muclear facilities and that accordingly

FPL s denying Tallahassee any nuclear access did not violate the Sherman Act.
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The Order does not apply to other Cities; all of the other intervenor Cities

(except Mt. Dora; have sought to and agreed to direct participation in St. Lucie

Unit No. 2 through PMPA. Certainly the Order does not apply to Cities inside
FPL's retail area, where FPL has been found to have engaged in "anticampetitive
conduct.” FPurthermore, Gainesville and FERC Opinion No. 57 demonstrate other
situations inconsistent with the antitrust laws (other than FPL's denying

Tallahassee nuclear access), justifying some relief even for Tallahassee as well

as for other Cities. Finally, the recent GAF v. Eastman Kodak case confirms

that Gainesville and FERC Opinion No. 57 give rise to collateral estoppel and

that the Order in Florida Cities does not.

ARGUMENT

THE COURT ORDER ON TALLAHASSEE'S NUCLEAR ACCESS CILAIM DOES NOT HAVE
COLLATERAL ESTOPPEL EFFECT.

A. The Order Is Not Final And Does Meet Other Criteria for Collateral
Estoppel.

1. Only final orders give rise to collateral estoppel. GAF v.

Eastman Kodak, at pp. 73748-73749. The Order in question was issued in a case

involving multiple parties and multiple claims. According to Rule 54(b) of the
Federal Rules of Civil Procedure, the Order is therefore "subject to revision at
any tine before the entry of a judgment adjudicating all the claims and all the
rights and liabilities of all the parties." It is subject to revision unless
and until the Court makes "an express determination that there is no just reason
for delay and .. an express direction for the entry of judgment." The express

determination and direction have not been made in the Florida Cities case. The

Order is therefore mot final. See, Republic of China v. American Express

Campany, 190 F.2d 334, 338-339 (2d Cir. 1951), nolding that orders which
otherwise seem final (such as an order discharging a stakeholder fram

independent liability) are subject to revision and are not firal under Rule
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54(b) or appealable, absent the express determination and direction. 1/ The
cases relied on by FPL (FPL October 30, 1981 Memorandum, p. 5) do not involve
orders that were subject t0 revision and thus non-final.
2. A losing party may be estopped in a subsequent action. Parklane
Hosiery Campany v. Shore, 439 U.S. 322 (1979) and GAF, supra (estoppel of a

losing defendant); Harding v. Carr, 83 A.2d 79 (Supreme ourt of fhode Island

1951), discussed at Cities' Septamber 14, 1981 Mamorandum, page 9 (estoppel of a
losing plaintiff). FPL cites no authority entitling a winning party to estop
different adversary parties (here, Cities other than Tallahassee), which have
not yet been the subject of an adverse order. When FPL moves the (Court to grant
summary judgment on other Cities' nuclear access claims, they 2/ will defend
their claims and the Court will decide. In the meantime, the Board should
proceed with the matters before it, unless and until it has some true hard basis

for deferring decision to another forum. Compare Kansas Power & Light Campany

v. Federal Power Cammission, 554 F.2d 1178, 1185-1186 (D.C. Cir. 1977), holding

that the Federal Power Cammission should pursue its consideration of a merger
application, including consideration of any anticompetitive behavior, at the
same time an antitrust case against the utility was proceeding in District
Court.

3. The Order in Florida Cities was issued under the Sherman Act,

which establishes different and more rigorous standards before relief may be
granted, than the standards governing this NRC proceeding. Therefore, the Order

against Tallahassee's nuclear access claim docs not estop Tallahassee or the

1/ Furthermore, an express "direction for the entry of judgment" would not turn
a non-final order into a final order. See, Acha v. Beame, 570 F.2d 57, 59-63
(2d Cir. 1978), holding that a Rule 54(b) "determination and direction" did not
render an corder final or res judicata, where the order otherwise lacked
characteristics of finality (there, an order granting plaintiffs partial sumary
judgment in a discrimination suit, where the issue of relief and other issues
ranained outstanding).

2/ Key West, Leesburg, and Vero Beach are not parties to the District
Tourt case and cannot be the subject of any FPL motion to the Court

for sumary judgment.
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other Cities here. See, Houston Lighting & Power Campany, (South Texas Project,

Units 1 and 2) LBP=79=27, 10 NRC 563, 569=71 (1979), nolding that where

as here, the lejgal standards of two statutes are significant-
ly different, a decision of issues under one statute does not
give rise to oollateral estoppel in the litigation of similar
issues under a different statute.

See also the cases and authorities in FPL's August 7, 1981 Response, pp. 89-90.

4. A determination that is inconsistent with another determination of

the same issue does not jive rise w collateral estoppel. See Parklane Hosiery

v. Shore, 439 U.S. at 330 and Starker v, United States, 602 F.2d 1341, 1349 (%th

Cir., 1979), disc ssed at Cities' Septamber 28, 1981 Memorandum, p. 26, footiote.
FPL invokes tr.2 doctrine of inconsistency t© arjue agaiist collateral estoppel
for Gainesville and FERC Opinion No. 57 on the grounds they are inconsistent

with the Order in Florida Cities (FPL October 30, 1981 Memorandum, p. 8). Yet,

FPL unblushingly argues in favor of collateral estoppel for the Order. To the
extent of inconsistency, neither that Order nor Gainesville nor FERC Opinion No.
57 should be given collateral estoppel effect. However, the facts stated in
Gainesville and found in Opinion No. 57 remain evidentiary (see Rule 803(8) of
the Federal Rules of Evidence), aeven absent collateral estoppel, and the facts
convincingly prove a situation inconsistent with the antitrust laws. Moreover,
as we axplain below, in crucial regards Gainesville and FERC Opinion No. 57 are

not inconsistent with the Order in Florida Cities. Gainesville and FERC Opinion

No. 57 retain their collateral estoppel effect and prove a situation
inconsistent with the antitrust laws for purposes of this case, at least for

Cities other than Tallahassee or possibly Mt. Dora. 1/

1/ There is another but more atroversial argument against collateral

estoppel. With regard to Sect * £ the Sherman Act, the Order rests on the
altermative grounde that (a) F 1 monopoly power in electricity, at pp.
7-8, and ‘D) that even if FPL 7 _poly power in the relevant market,
Tallahassee's nuclear access i . ails for want of a firm interest, etc., at

po. 8-11. Sowe authorities hold that, to the extent an order rests on

FOOTNOTE QONTINUED ON NEXT PAGE



-B =

8. The Order Does Not Apply Substantively To Other Cities.

The Order in Flcrida Cities states that FPL's nuclear facilities are not the

product of a conspiracy and are instead the product of "sound business judgment”
(pp. 8-2)., That is not enough to save FPL, however. In the words of the Second
Circuit:

The mere pos:ession of monopoly power does not ﬁ facto condamn a
market partacipant. But, to avoid the proscriptions of 2, the firm
must refrain at all times Sram conduct directed at smothering
campetition. This doctrine has two branches. Unlawful acquired
monopoly remains anathema even when kept dormant. And it is no less
true that a firm with a legitimately achieved moropoly may not wield
the resulting power to tighten its hold on the market.

Berkey Photo Inc. v. Eastman Kodak Campany, 603 F.2d 263, 275 (24

Cir. 1979), cert. denied, 444 U.S. 1093 (1980).

In their previous submittals to the Socard, the Cities have explained at
length how FERC Opinion No. 57, the Gainesville decision, and confirming
documentary evidence prove that FPL has engaged in "anticampetitive conduct.”
At least those decisions are determinative with regard to the "inside"

Cities. 2/ That anticampetitive behavior includes a long history of refusals to

FOOTNOTE CONTINUED FROM FREVIOUS PAGE

alternative independent determinations, neither gives rise to collateral
estoppel. See, The Restatement (Second) of Judgments $68.1 (Tent. raft No. 4,
1977) at Comment i:

If a judgment of a court of the first instance is based on
determinations of two issues, either of which standing
independently would oe sufficient to support the result, the
judgment is not conclusive with respect to either issue
standing alone.

See also, Stebpins v. Keystone Insurance , 481 F.2d4 501, 506~510 (D.C.
Cir. 1973), holding that a plaintiff suing for discriminatory refusal to employ
was not estopped fram proving his emplovability though his similar previous suit
against another campany had been decided against him on alternative grounds of
uemployability and failure to make a job demand. But campare GAF v. Eastman
Kodak, at 73750, nolding that relitigation of an alternative detarmination may
be precluded if the determination otherwise qualifies for collateral estoppel.

2/ Opinion No. 57 expressly found that FPL engaged in "anticampetitive '
sorduct.” 32 PUR 4th at 326, slip op. at 18 ("voluminous evidence .. relating

FOOTNOTE CONTINUED ON NEXT PAGE
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deal and attanpts to take over. As to those "inside" Cities, FPL plainly has
monopoly power in retail sales, wholesale sales, generation, and transmission.
32 PUR 4th at pp. 321-325; slip opinion, pp. 11-16. It is inconsistent with the
antitrust laws for a nuclear licensee to refuse o deal with camparatively small
entities in its monopoly area, where the refusal would have the natural effect

of maintaining the monopoly. Consumers Power Campany (Midland Units 1 and 2),

ALAB-452, 6 NRC 892, 1026~1031, 1094-1098 (1977).

FPL's anticompetitive wrongs extend to outside Cities -- at least insofar as
the outside Cities have sought t deal with FPL — because of FPL's yardstick
campetition, the Gainesville market division (further discussed in Argument II
delow), FPL's refusals to deal, and the consequent enhancement of FPL's retail
monopoly (as nost recently explained in Cities' Septamber 28, 1981 Yemorandum,
pR. 2-19).

The Order in Florida Cities grants FPL's motion for summary juigment on

Tallahassee's nuclear access claim, essentially because Tallahassee did not

demonstrate in the ourt's view a firm interest in FPL's nuclear facilities. By
contrast, the other intervenor Cities (other than Tallahassee and Mt. [bra) have
demonstratad a firm interest by agreeing to participate in St. Lucie Unit No. 2

through the Florida Municipal Power Agency.

FOOTNOTE CONTINUED FROM PREVIOUS PAGE

to anticampetitive conduct”) and at 34, slip op. at 40 ("In spite of the
anticompetitive conduct recounted above"). The former Fifth Circuit has just
issued its decision in Florida Power & Light Campany v. FERC, No. 30-5259 (5th
Cir. Movember 6, 1961), stating that a reference in a Comuission order to
Opinion No. 57 "did not amount to a finding [in the order under review] of any
specific anticampetitive activity or of any antitrust violaticn" s as to
Justify the remedy in the order under review. Slip opinion (attached), pp.
12820~12821. wnether or not Opinion No. 57 arguably justified the particular
transmission remedy in the subseguent order -- the FERC's powers to require
transmission are circumscribed -—- there can be no dispute that Opinion No. 57
expressly Sound a broad array of "anticampetitive conduct." Transmission relief
is more generally left to antitrust courts {see FPL v. FERC, at 12817) and to the
NRC under Section 105 of the Atomic Energy Act, 42 U.S.C. §2135 (see Toledo
Edison Campany and Cleveland Electric Illuminating Campany (Davis-Besse Nuclear
Power Station, thits 1, 2, and 3; Parry Nuclear Power Plant, lhits 1 and 2),
ALAB~360, 10 NRC 265, 287-295 including itam 3 in footnote 60 at 283-289 (1979)).

R = ol o o e e Sk e T e e b o g e
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C. T The Extent Tallahassee And Possibly Mt. Dora May Be Collaterally
Estopped By The Order, They Remain Mntitled To Sumary Disposition That
FPL Hdas Actad Inconsistently with The Antitrust Laws Apart Fram Its
Denying Those Two Cities Nuclear Access.

The Cities submit that FPL's broad anticampetitive ~onduct and purposes, not
alone its refusals to allow participation in its nuclear facilities, establish a
situation substantially inconsistent with the antitrust laws. Thus, Tallahassee
should be eligible for relief, apart from participation in St. Lucie Unit No.

2. 1/ The range of relief the Cities seek (same of which relates to St. Lucie
Unit No. 2) is highlighted in Cities' August 7, 1981 Response, pp. 39-52.
Tallahassee and Mt. Dora should be eligible, for exarple, for base load power in

the relief phase of this proceeding. Compare Gainesville, supra. See also

Consumers Power, supra, holding that various anticampetitive behavior (at

1051-1094), not limited to nuclear refusals to deal, may give rise to various
forms of relief whers an unconditioned nuclear operating license would maintain

the situation inconsistent; Toledo Edison, supra.

II. T™HE FIFTH CIRCUIT'S GAINESVILLE DECISION AND FERC OPINION NO. 57 RETAIN
THEIR COLLATERAL ESTUPPEL EFFECT

a. Fairly read, the Order in Florida Cities does not conflict with the

Fifth Circuit's decision in Gainesville or FERC Opinion No. 57 or, therefore,

deprive them of collateral estoppel effect. See, Parklane Hosiery v. Shore, 439

J.8. at 330, discussed above.

1. The Order in Florida Cities does not discuss Gainesville, but

holds that FPL's denial of nuclear access to Tallahassee was not the result of a
conspiracy (pp. 6=7). The Order cannot be read to contradict the Fifth Circuit
decision. At most it stands for a silent finding that the conspiracy ended and

is no longer actionable under the Sherman Act. tHowever, because of market lags,

1/ In a different regard, the District Court also found that Tallahassee may De
antitled to other antitrust relief. The Order in Florica Cities denied FPL's

motion for sumary judgment on Tallahassee's antitrust :laims related to natural
gas. (The Court also denied Tallahassee's cross-motion fOor sumary judgment on
its natural gas claims.) The Court held that those claims should be tried.
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the situation may remain inconsistent with the antitrust laws, even after the
conspiracy has ended and is no longer actionable directly under the Sherman Act.
Section 105(a) of the Atamic Energy Act, 42 U.S.C 82135, expressly authorizes
the MRC to take subsequent action following a court determination of a past
antitrust violation. This proceeding is not a Section 105(a) proceeding; but

the NRC's powers are broad, Toledo Edison, supra, and the statutory grovision

proves that post-judicial NRC reiief for a "situation inconsistent" is not

constrained oy the statute of limitations. The Gainesville decision may

therefore be invoked and appliad here.

2. ™2 Order makes an aiternative finding that FPL lacked monopoly
power. While that finding may plausibly apply to the geographical area that
would include both Tallahassee and FPL, it does not necessarily contradict and
cannot be read fairly to contradict the determinations in FERC Opinion No. 57
that FPL has monopoly power within the perimeter of its retail service area in
terms of retail sales, wholesale sal2s, overall sales, generation, and trans-
mission (32 PUR 4th at 323-325, slip opinion al pp. 13-16) and that FFL has
engaged in "anticaapetitive conduct" there (Argument IB, above).

3. The Order refers to electricity as the product market.

Presumably, the Order intended to distinguish between the electricity and the
production facilities such as nuclear power plants which produce electricity. 1/
The Order cannot be fairly read to contradict the decisions concerning product
narkets or product sub-markets such 2s the "wholesale power market,”
Gainesville, 573 F.2d at 294, or the "retail market" and the "bulk power mroduct
market" including “discrete firm requirements and coordination sub-markets," 32

PUR 4th at 321, slip oninion at p. 1ll.

1/ That nuclear power facilities may not be "essential” (Order at p. 11) does
not contradict the determination in FERC Opinion No. 57 that FPL's nuclear ani
gas-fired advantages enhance its ability to keep franchises and to take over
systems. 32 PUR 4th at 324, 330, slip opinion at pp. 15-15, 24.
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D. GAF's elaboration of the criteria for offensive collateral estoppel (at
73749-73753) confirms that Gainesville and FERC Opinion Mo. 537 have collateral
estoppel effect here. Both prior decisions are final and hold against FPL on
the sane litigated issues as to which relitigation is sought to be precluded
here. Contrary to FPL's contention (FPL's October 30, 1981 emorandum, pp. |
9-10) the plaintiff in GAF could not have easily joined in the grior action for
saome of the same reasons that the Cities could not have joined in Gainesville:
joinder would have enlarged, camplicated, and lengthened the prior case. See,

GAF v. Zastman Kodak, at p. 73751; see also, Cities' Septamber 28, 1981 Reply,

Pp. 20-27. By the swne token, the GAF decision proves that the Order in

Florida Cities does not give rise to collateral estoppel because it lacks

finality and for other reasons. See Argument IA, above.

Respectfully submitted,

Ropert A. Jablon
Alan J. Roth
Daniel Guttman
Joseph Van Eaton

w (] Rethn

N

Attorneys for the lLake Worth Utilities Authority,
November 10, 1981 the Utilities Camaission of New Smyrna Beach, the

Sebring Utilities Commission, and the Cities of
Law offices of: Alachua, Bartow, Ft. Meade, tmestead, Key west,
Spiegel & McDiarmid Kissimmee, Leesburg, Mt. Dora, lewberry, St.
2600 Virginia Avenue N.W. Cloud, Starke, Tallahassee, and Vero Beach,
Washington, D.C. 20037 Florida, and the Florida Municipal Utilities

Association
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FLORIDA POWER & LIGHT CO. v. F. E. R. C.

FLORIDA POWER & LIGHT
COMPANY, Petitioner,

Y.

FEDERAL ENERGY REGULATORY
COMMISSION, Respondent.

No. 80-5259.

United States Court of Appeals,
Fifth Circuit.®
Unit B

Nuv. 8, 1981

Electric utility filed petiticn seeking
review of orders of the Fedaral Energy
Regulatory Commission requiring it %o
file tariff including a policy statement
relating to availability of electric Lrans-
mission service. The Court of Appeais,
R Lanier Anderson, 'II, Circuit Judge,
held that: (1) Federal Energy Reguiatory
Commussion orders requiring utility,
which had a policy regarding availability
of wheeling but nevertheless negotiated
interchange transmission service agree-
ments on an individual basis with each
municipal utility when approached, to {ile
tanff including policy statement relating
w0 availability of electric transmission
service amounted to compelled wheeling,
which was beyond authority of Commis-
sion; (2) electric utility’s policy relating
%o availability of wheeiing services was
not a “practice” subject to filing require-
ments of the Federal Power Act; and (3)
absent findings of specific anticompeti-
tive activities or antitrust violations, Fed-
eral Energy Regulatory Commission was
without authority under Faderal Power
Act to compel wheeling.

Reversed.

* Former Fifth Circuit case, Secticn (1) of Public
Law 96-432—~October 14, 1980,

ATTACHMENT
12808

1. Electncity =]

While Federa! Energy Reguiawry
Commussion may not compei the trans-
mission of energy, it does possess authori-
ty to review transmission contracts and
o make modifications of those contracts
npon a determination that terms of such
a contract are unjust, unreasonable, un-
duly disemmunatory, or preferential and it
aiso has authonty to review any change
in such a contract. Federal Power Act,
5§ 205, 206(a) as amended 16 US.C. A
§§ 224d, 324e(a).

2. Carmiers =4

Under common law, a common carri-
er is one who hoids himself out as en-
gaged in busineus of providing 2 particu-
lar service to the public: common carrier
status has a quasi-public character, which
arises out of undertaking ‘o carry for all
people indifferently.

3. Carriers &=4

A carmier will not e a common carmi-
er where its practice is 0 make individu-
alized decisions in particular cases as w
whether and on what terms w serve

4. Carriers =3

Controiling factor in determining
carrier status is public profession or hold-
ing out.

5. Electricity =1

So long 1s an electric utility’s tari f
and policy statement remain on file, they
are to be treated as a statute, binding
upon utility and purchaser alike.

Symopaes, Syliabi snd Key Number Tlaslicalion
COPYRIGHT D 1981, by WEST PUBLISHING CO.
The Synopses, Syllae and ey Numoer Clasmfi
auon constitute no part of ‘he opimeon of Lhe urt
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6. Elsctricity =]

Federal Energy Regulatory Commus-
ion orders requiring utility, which had a
poiicy regarding availability of wheeling
but nevertheless negotiated interchange
transmission service agreements on an
individual basis with each municipal utili-
ty when apprached, w file tanff inciud-
ing peolicy statement reiating to availabil-
ity of electric transmission service
amounted 0 compelled wheeling, which
was beyond aucthonty of Commissior.
Faderal Power Act, § 1 et seq. as amend-
ed 16 US.CA § 792 et seq.

7. Stutules =219(1)

A reviewing court normally shoula
adhere W construction of a statute by an
agency charged with its execution uniess
there are compelling reesons that such
construction is wrong

3. Electricity =1

Zlectric utility's policy relating to
availability of wheeiing services was not
a “practice” subject i filing require-
ments of the Federal Power Act. Fader-
al Power Act. § 205(c) as amended 16
U.S.C.A. § 324d(e).

9. Electricity =1

Absent findings of specific anticom-
petitive activities or antitrust violaticns,
Federal Energy Regulatory Commission
was without authority under Federal
Power Act to compel wheeling. Federal
Power Act, § 1 ot seq. as amended 16
U.S.CA § 792 et seq.

1. Wheeing may be defined as the “transfer by
direct lransmussion or displacement [of] elec-
iric power from one utility to a sther over the
faciiiies of an intermediate utility.” Otter Tad
Power Co. v United States, 410 1U.S. 166, 368,
33 SCuL 1022, 1028, 35 L.Ed.2d 2859 (1973).

FLORIDA POWER & LIGHT CO. v. F. E. R C.

10. Estoppel =63

Testimony given by electnic utility
official concerning utility's policy with
regard to availability of wheeling serv-
ices did not estop utility from changing
its poiicy, particularly in light of fact that
there was no indisaiion that Federal En-
ergy Regulatory Commussion had relied
upon such testimony in rendering its final
decision concerning antitrust zllegations.

Petition for Review of an Order of the
Federal Energy Regulatery Commussion.

Before HENDERSON, ANDERSON
and SAM D. JOHNSON, Circuit Judges.

R LANIER ANDERSON. III, Circuit
Judge:

The auestion petiticner Florida Power
& Light Company (“FP&L™ asks us w
answer is whether the Federal Energy
Regulatory Commission (“Commission™)
has the authority to compei FF&L two file
a tariff including an FP&L rolicy reiat-
ing to the availability of ~.sctric trans-
mission service. FP&L’s position is that
filing such a tariff in effect wouid re-
quire FP&L to offer electric transmission
service to all customers and wouid con-
vert it ir*c a common carrier for such
service. FP&L argues that this amounts
o compe'led wheeling, which is beyond
the authority of the Commission.! The
Commission, supported by the interve-
nors,? counters thet no wheeling has been

2. The intervenor: are City of Gaineswille, City
of Starke, City uf Homestead, City of Kissim-
mee, City of St Cloud City of Key West, City
of Tallahassee, The Ft. Plerce Uulities Authon-
ty. The Lake Worth Uuliues Authomty, The
New Smymma Beach Utlites Commussion, and
The Sebnng Utlities Comrrussion Al are
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compelled at all sad that it has merely
enforced a provision of its reguiations
specifying the information w be included
in rate filings. FP&L's grievance arises
out of two orders which were issued as a
part of a larger, and still on-going, pro-
ceeding. Docket No. ER78-19, et al?
We conciude that FP&L has in elfect
been made to assume common carrier sta-
tus and that the Commuission had no au-
thority to order the tariff and policy be
flled. Therefore, we reverse.

I. FACTS

FP&L is the largest eiectric utility in
the State of Florida with 3 service area
predominantly in the eastern and south-
ern parts of Florida. Together with
Florida Power Corporation, Florida’s
second largest electric utility, FP&L's
transmission: {acilities cover neariy all of
peninsuiar Florida. Use of these irans-
mrssion {acilities is frequently necessary
for smaller municipally ard cooperativeiy
owned utilities, such as intervenors, w
obtain electric power to supple.nent their
own production or to obtain bhase-load
pYwer more econcmicaily than couid be

ciues in Flomda with municipal utilities or the
munapal utuity commussion for varous Flon-
da munmcipalities.

3. Pruceudings i Docket No. ER78-19, et al.
were imtiated in October, 1577, when FP&L
filad preposed limitations on the availability of
firm wholesaie requirements servics, Logether
with nouces of cancellation of such service to
specified wholesaie customers, and proposed
increases in the rates ‘or Uus wholesale re-
Quirement service. Locket No, ERTS-19, et al.,
was bifurcated into Phase |, dealing with the
anff avalability resiriction and the canceila-
on of service, and Phase iI, dealing with the
increase in rate. The two orders which we

review on this peution are not essential parts
of either Phase | or Phase Il and touch on
matters subsidiary to the guestions of those
Phases. Before issuing the two orders now
under review the Commussion issued its Phase
| deaision in Cpinion No. 57, Opinion and Order
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produced by the smaller utilities. The
nead {or smaller utilities to have access to
transimussion service has increased i
recent ;ears and, for some, economic sur-
vival may depend on such access.

In May, 1978, FP&L filad a rate sched-
ule for inlarchange transmission service
for the municipai utlity of Homestead,
Florida.* Shortly therealter, FP&L filed
a secoud such rate schedule for the mu-
nicipal utility of Fort Pierce, Florida}
These rate proceedings ‘were consolidated
with the rending proceeding in Docket
No. ERT2-19, et a’.

On June 8§, 1978, the Commissior. staff
moved W compel FP&L to {ile amended
schedules goverming the interchange
transmission service provided to Home-
stead and Fort Plerce. T-  .aff re-
quasted that the schedules be modified o
inciude 3 company policy, 2nunciated by
an FP&L vice president, Mr. Ernest Bi-
vens, regarding the avaiiadility of trans
mission services. This statemert of poli-
cy was sworn, prepared testimony filed in
Docket No. ERTT-175 as rebttal to cer-
tain staff assertions that FP&L had un-

Reversing [rutial Decision and Rejectiag Tanff
Avadability Lomiiauons and Notuce of Cancella-
uon, 32 Pub.U.Rep. 4th [PUR] 313 (Aug 3.
1975), resheanng denied Opinion No. 57-A,
Opiruon and Order Denying Reheanng [ssued
(Cctober 4, 1979), appeal dismussed sub nom.
Flonda Power & Light Co. v. FERC, No. 9=
2414, (D.C. Cir., Apnil 25, i980). An iuual
decision was issued by an adrmunistrative law
Judge in Phase Il on July 24, 1980. At the time
bnefs were filled n the instant petition. the
Commission had yet 1o issue an opinion with
raspect o Phase (1.

4. Docket No. ER78-328.
S. Docket No. ER78-378.

8. The sraff did not request that the schedules
be filed as a tanff. (Joint Appenaix [“JA"], pp.
2077-79).
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duly discriminated among potential users
of its transmission services.” Mr. Bivens
listed four critema on whicn FP&L condi-
tions the availability of transmission
services:

Q. Does the failure of FPL to file a
generally applicabie transmission
taniff reflect any intention by FPL
o preclude neighboring utilities
{rom obtaining transmission service?

A. Most emphatically not. We are
willing to provide transmission ser-
vice when:

1. The specific potentiai seiler and
buyer are contractually identified;

2 The magnitude, time and dura-
tion of the transaction are specified
prior to the commencement of the
transmission;

3. It can be determined that the
transmission capacity will be availa-
ble for the term of the contract; and

7. Docket No. ER7TT-173 is a proceeding arising
from a proposed rate offered by FP&L for lung-
l2rm transrussion service to the Utilities Com-
mission of New Smyma Beach. Flomdz, under
which FP&L would transmut New Smyma's
owned share of power and energy ‘rom Flornda
Power Corporation’s Cryvstal River No. 3 nucle
ar urut. Because of differsnces between this
ransmussion service and that offered to Home-
stead and Fort Plerce and differences in sup-
porting data. Docket No. ER77-175 was not
consolidated with Docket No ERTB-9, o al
An imtial decision in Docket No. ER77-175 was
ssued November 28, 978 and at the ume the
Srefs were filed in the nstant petition. the
Comrrussion had not vet reviewed that mual
decision.

8. The additional |6 schedules are as foilows:

Docket Customer

ER7TS-478 Lake Worth, Flonda
ERTR-508 Tampa Eecine Co.

ERTR-527 Homestead, Flonda
ER78-%66 Vero Beach., Flonda
ERTS-587 Tampa Blectric Co.

ZRT9 44 Tampa Electnic Co.
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4. The rate {or such service is suffi-
cient to compensate FPL for its
costs.

(J.A. p. 2207, quoting from Docket No.
ERT7-175, transcript p. 118). The staff
further requested that FP&L be required
to include tifis statement of policy in all
future transmission service agreements.

The Commission deferred action on the
staff motion for approximately a year
and a half. During the interim. FP&L
{illed 16 additional interchange transmis-
sion service schedules, each of which was
accepted for filing, suspended, and con-
soiidated into Docket No. ERTS-19, et a/®
Sorne of these filings were w0 amend pre-
viously filed rate schedules. Each of
these schedules provided for interchange
transmussion service at the identical, post-
age-stamp rate,' with supporting evi-
dence based on cost data from the same
1978 test year.®

Docket Customer

ERTS- 82 Homestead, Flonda
ERTS-IT Ft. Plerca, Flonda
ER79-1T2 FL. Plerce. Flonda
ER7TS-12 New Smyrna Beach, Monda
ER7T3-452 Jacksonwviile, Flonda
ER7S-322 Fr PMerce, Flonda
ERTO-554 New Smymma Beacn, Flonda
ER79-563 Laxe Worth, Flonda
ER73-574 Flonda Pawer Corp.
ERS0-3 New Smyma Beach, Flonda

FP&L attacked the Commussion’'s suspension
order in four of Lhe interchange transmussion
scheduies crnsolidated, namely, Docket “Nos.
ER78-325, 478, 308 and 566. The Distnct of
Columbia Clircuit has upheid these suspension
orders. Florida Power & Light Co. v. FERC,
617 F.2d 809 (D.C.Cir.1980).

9. The FERC's bnefl defines a postage stamp
ransmussion rate as the same umut rate per
Kiowatt, regardiess of distance, based on the
average cost of wheeling power anywhere over
a transmussion network. (FERC bmef. p. §).

10. FP&L asserts 1 its bnef (hat there were
vanauons n the serces prowvided under Lhe
agreements. For exampie, some agreements
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motion in an order issued December 21,
19794 The Commission ordered FP&L
o “file a tariff, in substitution for the 18
separate filings. .., incorporating the
provisions of the several transmission ser-
vice agreements at issue, inciuding the
four criteria governing FP&L transmis-
sion service availability which were recit-
ed in the testimony of Mr. Zrnest Bivans
in Docket No. ERTT-178. . " (JA, p.
212). The Commission justified the re-
quirement that a tariff be filed in lieu of
individual agreements on  several
gmounds. The objectives of Section 205(¢c)
of the Federal Power Act (“FPA™), 18
US.CA. § 824d(c) (West 1374),"* and Sec-
tion 35.2 of its Reguiations, 18 C.F.R
§ 35.2 (1980), as weil as administrative
efficiency, wouid better be served with a
singie tariff than by the maintenance of
numerous service agreements. The simu-
larity of the filed agreements and the
proximity of the filing dates indicated
that, as a matter of fact. the policy of
availabiiity did controi FP&L's decision
of whether to grant requested transmis-
sion. Also, because a postage stamp rate
is involved with each individual agree-
ment, FP&L wouid be required in the
future to demonstrate that any service at
a different rate to a new customer would
not be unduly discriminatory, making the
filings a tanff{ service in substance.

provided for emcrgency service for 72 hours.
while the Homestead and Ft. Plerce agreements
provided ‘or emergency service for 30 days.
(FP&L imitial bref, p. 2) The Joint Appendix
does not contan copres of these igreements,
but none of the parties contest this character-
zat.on. The Comrmission found the service
agreements “simuiar.”

I1. Order Direcuing the Submussion of 3 Trans-
mission Tanff i Substitution for Intividual
Rate Schedules, Docket No. ER78-15, e o/,
1ssued December 21 1979
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FP&L had objected vociferously to the
Commission’s requirement that Mr. Bi-
vans' statement of policy be iacluded in
the tanff. The Commussion held that
this policy statement was a “practice”
within the meaning of § 205(c) of the
FPA and § 35)(a), 18 CF.R § 38.i(a)
(1980), of its regulations. [t concluded
that because FP&L intended the Com-
mission to rely on this policy statement ip
Docket No. ERTT-17S, FP&L should have
anticipated these availability critera
would be published and given effect. Be-
cause the policy statement was from
FP&L itself, the inclusion of the state-
ment in the tanff would in no way ex-
pand Fi LL's transmission service obiiga-
tion, and thus id not amount to come
pelled wheeling.

FP&L timely filed a petition for
rehearing of this order. During the in-
terim between the criginal order and the
Commission’s decision on rehearing,
FP&L filed three additional interchange
transmission rate schedules.® The Com-
missicn similariy accepted these filings,
suspended each ‘or one day, and consoli-
dated each with Docket No. ER78-19, et
al. The Commission denied rehearing.'
In the cnly ampiification of the first or-
der, the Commussion refused w0 state
whether FP&L's policy statement was
one f{or only interchange transmission
service or for transmission service in gen-
eral

12. See footnate 22, infra. for the text of Secuon
<05(c).

13. New Smym. Beach. Flonda. Docket No
ERS0-i141., Tampa Sectric Co.. Docket No.
ERS0-i58, and Criando, Flonda, Docket No.
ERS0-(99.

14. Order Denying Reheanng, Accepung for Fil-
ing and Suspending Rate Schedules and Deny-
ing Mouon for Extension of Time. Docket No.
ERTS~19, e al, issued February S, 1980.
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{I. COMMISSION AUTHORITY TO
ORDER THE TARIFF AND POLI-
CY STATEMENT TO BE FILED

The crux of this controversy turns
upon what authority the Commission has
under the FPA to order the transmission
of electricity, and what authority it has
to controi the format of its filings. We,
therefore, begin with an analysis of the
FPA. The FPA, as originally enacted,
did not permit the Commission o compei
wheeling nor did it require utilities to
provide wheeling upon request.’* The
legisiative history of the FPA makes
clear that Congress did not iniend the
Commission to have power to compel
wheeling. See Otter Tail Power Co. v.
United States, 410 U.S. 366, 3756, 93
S.Ct. 1022, 1028-1029, 35 L.Ed.2d 359
(1973), as well as the dissent at 383-387,
93 S.Ct at 1032-1034, for a thorough
discussion of the relevant legisiative ms-
tory of the FPA, see aiso New York
State Electric & Gas Corp. v. FERC, 538
F.2d 288 (2d Cir. 1980), U.S. appeai pend-
ing; Richmond Power & Light of Rich-
mond, Indiana v. FERC, 574 F.2d 610
(D.C.Cir.1978). Bills introduced in Con-
gress, but never enacted, would have im-

15. In November, 1378, the Public Utility Regu-
latory Policies Act, Pub.L. Nn. 95-6i7. 92 Stac
3136 (1978), amending the FPA, sxpanded the
Corrunission’s powers t0 inciude the authomty
10 compe! wheeling in certain circumstance:.
Under new §§ 21! and 212 of the FPA. 16
U.S.CA §§ 824 and 324k (West Supp. 13980),
the Commission may require one utility 10 pro-
vide ransmussion services upon applicauon of
a second uulity if certain substantve and pro-
cedural requirements are rist. For exampie.
under § 824j(a). an electric utility may obtain
an order requinng a second utlity to wheel if.
after notice and a heanng it is determuned that
such service (1) is i the public interest, (2)
conserves a sigruficant amount of snergy, sig-
aficantly promotes the =#ficient use of ‘acilities
and resources, or improves reliability of any
siectne utlity system, (3) is not likely to resuit
N a reasonably ascertainable uncompensated
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posad the obiigutions of a common carner
upon utilities with respect to transmis-
sion of electricity.’® The Congress refus-
ed o pass these bills and, as evidenced in
the Senate Report of the FPA, chose wo
leave the decision on wheeling w the
“voluntary coordination of electric facili-
ties.” S.Rep. No. 621, T4th Cong., 1lst
Sess., at 19.

(1] While the Commission may not
compel the transmission of eiectraty, it
does possess the authority w review
transmission contracts under § 206(a) and
to make modifications of those contracts
upon a determination that the terms of
such a contract are unjust, unreasonable,
unduly discmiminatory, or preferential.
New York State Electric & Gas Corp. v.
FERC, supra; Richmond Power & Light
of Richmond, [ndiana v. FERC, 574 F.2d
at 620. It also has the authority to re-
view any change in such a con’ ~act under
§ 205. In performing these functions
with respect t a wheeling contract,
though, the Commission must “e especial-
ly careful not to overstep its authority
and require the involuntary wheeling of

economuc loss for the transmutting utility, (4)
Wil not place an undue burden on the transmut-
ung utility, (5) will not unreasonabtily impair the
reliability of the transmutting uulity, and (8)
will not impaur the abdility of any electric uulity
affected to rencer adequate service (o its cus-
tomers. Neither the Comrmussion nor the Com-
Tussion’s counsel attempt to justfy the orders
now on review under these provisions since the
procedures specified in the new §§ 21! and 212
have not been complied wath.

16. S.1725, T4th Cong.. Ist Sess., § 213, pp.
105~106, had the following provision:

It shail be the duty of every pubiic utility to
furnish energy to. exchange energy wiith, and
transimut snerg fOr any person upon reason-
abie request therefor
HR 5423, 74th Cong.. Ist Sess.. § 213, pp.
104~108, had an dentical provision.
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eiestricity, absent compliance with the
new $§ 211 and 212 of the FPA.

In two recent cases, the courts have
rejected ingenious arguments which
would have estabiished the Commission's
authority w0 require wheeling by indirect
means. In New York State Electric &
Gas Corp., the Commission ordered the
deletion from a wheeling contract of a
provision prohibiting a municipal utility
from selling wheeled power outside its
city limits. The Comrmussion attempted
o jstify this order on the ground its
order only removed a restriction on the
use of wheeled power and that no wheel-
ing was compelled. It attempted to dis-
associate its removal of the territorial
restriction from the amount of power the
wheeling utility wouid aitimately trans-
mit. The Commission contended that the
wheeling utility had not yet reached its
full capacity allocation under the con-
tract, and therefore, removai of the geo-
graphic restriction would not resuit in
involuntary wheeling. The Second Cir-
cuit did not accept this analysis. Finding
that the Commission’s orcer would com-
pel the utility w transmit an amount of
power over and above that contracted
for, the Second Cireuit concluded that the
Commission had exceeded its authority
by ordering involuntary wheeling.

In Richmond, a utility attempted un-
successfuily to convince the Commission
that rates proposed in a national, volun-
‘ary program o transmit ccal-generated
power from the mid-west to the oil-short
2ast were unreasonable because the utili-
ties had submitted rates only for volun-
tary wheeling. The utility argued that

17. Because some serace agreements were
unexecuted. the Commussion stated that the
service provided to those customers is indistin-
guishable ‘rom that avaiiable under a tamff.
We fail 1o perceive how the failure to fSle exe
culzd contracts indicates that FPEL was will-

the Commussicn's authority to reject un-
reasonable rate proposals and to set rea-
sonable rates included the power to con-
dition approval of the proposed rates on
involuntary wheeling. The District of
Columbia Cireuit concluded the Commis-
sion had acted psoperly, stating:

If Congress had intended that utilities
could inadvertently bootstrap them-
selves into common-carrier status by
filing rates for voluntary service, it
would not have bothered to reject man-
datory wheeling in favor of a call for
Just such voluntary wheeling.

374 F.2d at 520.

Counsei for the Commussion point to
four possible rationales for the decision at
issue: first, that the orders at issue in
fact do not constitute compelled wheei-
ing; second, that the decision is justified
because FP&L's policy statement consti-
tuted a “practice” and thus was properiy
required to be filed as part of a tariff
under the statute and regulations; thirc,
that the decision is justifiable as a reme-
dy for FP&L's past anticompetitive activ-
ity; and fourth, that FP&L is estopped
from changing its policy of availability.
We discuss 2ach argument in turn.'?

A. Do the Commission's Orders Re-
quire Involuntary Whaeling?

The Commission reasoned in the deci-
sion on review that its crder in no way
expanded the transmission service obliga-
tion which FP&L has voiuntarily under-
taken. In other words, the Commission
stated it had done nothing which requires
FP&L to wheel involuntarily since the

ing t0 offer wheeling on a tanff basis. Neither
the Commussion nor its counsel explained how
this couid occur. We find this statement by
the Comumussion in the orders on review puz-
zling and unconvincing.
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rari{f and poiicy ordered w be f{iled had
been adopted voiuntarily by FP&L. The
Comrmussion’s counsel giosses this justifi-
cation by insisting that there has been no
compelled wheeling because FP&L has
given no indication it desires to change
its policy. Commission’s counsel at oral
argument insisted that the question be-
fore this court is not whether the Com-
fMISSION MAy require Lransmission service
if and when a customer in the future is
refused wheeling services or whether the
Commission has the authority under
§ 205(a) o find the tanff unjust and
unreasonabie or to pass on any proposed
change under § 205(d). The Commis-
sion’s counsel maintains that these are
questions for another proceeding if and
when the Commission takes the {foregoing
action. Commussion’s counsel asserts that
all that has been done is to require FP&L
to file the tariff and poiicy as an infor-
mational aid both w0 the Commission and
to FP&L's potentiai customers.

We believe the Commission has failed
to perceive the thrust of FP&L's objec-
tion. FP&L does not compiain that the
Commussion has at this time issued an
order requining it 1o provide transmission
service to a particuiar applicant to which
it otherwise would not have wheeied. In-
stead, FP&L objects that the Commis-
sion’s actions have imposed upon it an
obligation to provide transmission service
beyond that which it has voluntarily as-
sumed. FP&L objects that in the future
it will be required to provide wheeling
for any utility requesting tariff service.
In effect, FP&L complains that it has
now been made a common carrier.

[2-4] Under common law, a common
carmer is one who holds himseif out as
engaged in the business of providing a
particular service to the public. United
States v. California, 297 U.S. 175, 56 S.Ct.
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421, % L.Ed. 567 (1936): State of Wasa-
ington ex rel. Stimson Lumber Co. v.
Kuykendall, 275 U.S. 207, 48 S.Ct. 41, 2
LLEd. 241 (1927). Common carrier status
has a quasi-public character, which arises
out of the undertaking “to carry for all
people indifferently . .. ." National As-
sociation of Regulatory Utility Comimis-
sioners v. FCC, 533 F2d 601 (D.C.Cir.
1976). A carmer will not be a common
carrier where its practice is W make indi-
vidualized decisions in particular cases as
to whether and on what terms to serve.
Ibid.; Semon v. Roval Indemnity Co., 279
F.2d 737 (5th Cir. 1960). The controiling
factor in determining carrier status is the
public mrofession or hoiding out. Semon
v. Roval Indemmty Co., suprs; 13 Am.
Jur.2d, Carriers, § 2 The Commission
made no findings in this regard, and did
not rely upon the common law rationale;
accordingly we express no opinion upon
the issue of what circumstances might
invoke the doctrine of common carmer
status established by common law.

[5] Several remarks are appropriate
in order to understand whether the Com-
mission’s actions amount to compelling
involuntary wheeling. First. the parties
agree as to the effect of filing a tanff
together with the policy statement
FP&L would have to abide by the terms
of the taniff and policy statement in of-
fering transmission service in the future.
So long as the tanff and policy remain on
file, they are w0 be treated as a statute,
binding upon FP&L and the purchaser
alike. Northwestern Public Service Co.
v. Montana-Dakota Utilities Co., 181 F.2d
19 (8th Cir. 1950), aff'd., 341 U.S. 246, T1
S.Ct. 692, 95 L.LEd. 912 (1951). Because a
tariff has been filed, FP&L may not devi-
ate from it in entering ‘nterchange trans-
mission service agreements with munia-
pal utilities without filing a change in the
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@anff. Those utilities requesting wheei-
ing uncer the terms of the tariff would
be entitled o receive ransmission service
so long as the availability criteria are
compiied with.* In other words, FP&L
would be required w serve all qualify'ng
customers until the Commission changes
the availability criteria A customer re-
fused such service could petition the
Commussion o find that FP&L's practice
with respect to its policy of availability is
unduly discriminatory under § 208(a) of
the FPA.

The parties, however, disagree as w0
the resuit of FP&L's having filed 23 indi-
vidual schedules with postage stamp
rates without a tanmff filing. The Com-
mission, citing Town of Norwood v.
FERC, 387 F2d4d 1306 (D.C.Cir.1978),
maintains that even without a {lled tanff
and policy statement, a utility which was
refused wheeling services in the future
by FP&L could petition the Commission
under § 206(a) to find such a refusai to be
discriminatory. Thus, the Commission
Teasons that no new restrictions have
been placed on FP&L by the filed tanmff
and policy. In other words the Commis-
sion argues, relying upon Town of Nor-
#00d, that the fact of the 23 individual
schedules aiready places FP&L in the
same position as if a tanff had been filed.
However, Town of Norwood does not so
hold. There an electric utility had en-
tered a wheeling contract with a fixed
rate provision, barring any change in the
rate. See United Gas Pipe Lipe Co. v.
Mobile Gas Service Corp., 350 U.S. 332, 78
S.Ct 373, 100 LE4 373 (1956); FPC v.
Sierra Pacific Power Co.,, 350 U.S. 348, 76

18. The form of a tariff as specified in he Com-
mission ruies includes conditions of availabili-
ty. I8 CFR. §§ 352 and 154.38M) Thus, by
ordenng Mr. Bivan's statement of avadlability
policy 12 be fled, the Comrrussion has incorpo-
rated FP&L's policy as the statement of condi-

S.CL 368, 100 L Ed. 388 (1956). The utili-
ty was willing to wheei power t5 a second
Cusiomer but at higher rates. The second
customer petitioned the Commission,
claiming undue aiscrimination. The
wheeling utility made no argument that
it was free w pick and choose to which
customer it would wheel. There was no
issue of involuntary wheeling. Instead.
the issue was the proper remedy for dis-
crimination in rates when one contract is
a fixed rate contract not subject tw
change by the Commission except by a
§ 206a) proceeding. In this regard,
FP&L has not argued that if more than
one wheeling agreement is filed, the
Comrmussion is precluded {rom determin-
ing that a difference in rates would con-
sttute undue discrimination. FP&L is
concerned to preserve its right in the
future w0 refuse wheeling services w0 ap-
piicants. No case is cited, and we have
found norne, in which a utility which was
refused wheeling services brought a peti-
tion under § 206(a) for the Commission to
find such a refusal discriminatory where
no tanff was on file'? We have serious
doubts that such a petition would be sue-
cessful in the absence of a tanff. In
FPC v Conway Corp., 426 U.S. 271, %6
S.Ct 1999, 48 L.Ed2d 528 (1976), the
Supreme Court heid that the Commission
may consider rates over which it does not
have jurisdiction in considering whether
proposed rates over which it does have
jurisdiction are discriminatory. In strong
dictum, however, the Supreme Court in-
Yicated that the Commission does not
“ave authority to remedy any discrimina-
tory action by requiring a change in rates

tuons of availability. (See Comsmssion brief of
Sept. 3, 1980, p. 14.)

19. Nor have we found cases where appiicants
which were refused any other service have
Srought a claim of undue discrimination to the
Commission where no tanff was on fle
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over which it has no jurisdiction. The
Court stated there:
The prohibition against discriminatory
or preferential rates or services im-
posed by § 205(b) and the Commuission’s
power to set just and reasonable rates
under § 206(a) are accordingiy limited
0 saies “subject to the jurisdiction of
the Commission,” that is, to sales of
electric energy at wholesale. The
Commussion has no power to prescribe
the rates {or retail sales of pewer com-
panies. Nor, accordingiy, wouid it
have power 0 .:medy an alleged dis-
criminatory or anticompetitive rela-
tionship between wholesale and retail
rates by ordering the company % in-
crease its retail sales.
426 U.S. at 276~77, 96 S.CL at 2003. Any
applicant which was refused wheeling
services by FP&L would have to over-
come this dictum in bringing a § 206(a)
petition before the Commuission, and also
would have to overcome the legisiative
history and case !aw indicating that the
Commission is without power to compel
wheeiing.®

[6] The parties do not dispute that in
the future, if FP&L wishes to aiter its
policy of availability, it will, if there is a
. -iff, have to follow the § 205(d) and (e)
procedure of filing the proposed change
with the Commussion. The Commission
under this procedure may investigate
such a change and reject it as unjust and
unreasonable. FP&L, thus, has lost the
{reedom to alter its policy of availability
with respect to wheeling. Moreover, the
parties also ayree that the Commission
under § 206(a) would have the authority
to investigate sua sponte FP&L's tanmff

20. The Comgrussion and intervenors compiain
that FP&L is arguing {or license to discriminate
in offering wheeling serices. Of course, noth-
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and policy of avaiiability to determine
whether any feature is unjust, unreason-
able, unduly discmminatory, or preferen-
tial. If such a determination is made, the
Commission may adjust the tariff and
policy. The Commussion in the orders on
review clearly indicated that in the fu-
ture it may require FP&L, either in
Docket No. 77-175 or in some other pro-
ceeding to amend its turiff if it is found
to be unjust or unreasonable. (J.A. p.
2210.) This wouid include FF&L's policy
of availability. Thus, if there is a tanff,
the Commission couid in the future alter
FP&L's policy to one undesired by
FP&L's management.

We agree with FP&L that the Commis-
sion’s order does in effect impose common
carmer status upon FP&L. While the
tanff is on file, FP&L would be obiigated
to provide the tariff service to all custom-
ers. In a significant sense, its duties and
liabilities have changed.  Although
FP&L had a policy regarding the availa-
bility of wheeling, FP&L, nevertheiess,
negotiated interchange transmission ser-
vice agreements on an individual basis
with each municipal utility when ap-
proached. There is no indication in the
record that FP&L has voluntarily agreed
to become a common carrier. There is no
indication that FP&L has voluntarily
agreed that any change in the terms of
its policy, or any interpretation thereof,
should be submitted to the Commission
for its approval. The imposition of com-
mon carrier status on FP&IL. which the
orders at issue accomplish, is precisely the
authority which the FPA denies the Com-
rission. The legislative history of the
FPA makes clear that the Commission
lacks the authority to require eiectric

ing preciudes the intervenors from bringing the
appropriate antitrust acuon if FP&L's actions
warrant such.
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utilities to provide wheeiing even on a
reasonable request. Accordingly, we con-
clude that the Commission lacked statuto-
rY¥ authonity (o issue the orders in ques-
tion.®

B. Is the availability policy a “prac-
tice” within the meaning of
§ 205(¢)?

[7.8] A second ground for the Com-
mission’s decision was its coneciusion that
FP&L's availability policy constituted a
“practice” within the meaning of § 205(c)
of the FPA and § 35.1 of its Regulations.

2. The Commussion. in rejecung FP&L's argu-
ment that Otzer Tad had interpreced the FPA 10
Profubit compeliled wheeling, statec that Otrer
Tail had noted that terms and conditions gov-
SIMUING ransmussion services are subject to
Comrussion oversight. ciung to 410 U.S. at
376-77. 93 S.CL at 1028-1030. The Commis-
sion musconstrues Otter Tail. |Ip Stter Tay the
Supreme Court was concermed in part with the
question of whether ‘he inutrust remedy or-
dered by the district court conflicted with Com-
mission junsdiction insofar as the district court
had ordered both wheeling and interconnec-
tons. The Supreme Court heid there was no
conflict with respect 1o wheeling since the
Commussion had no authonty to compe! wheel-
ng. 410 U.S. at 375-76, 93 S.CL at 1028-1029.
The pant of the decision cited by the Commis-
sion deait with the Supreme Court’s discussion
of possible conflict with the Comrmussion's au-
thorty 10 order interconnections. The Su-
sreme Court noted that “future disputes over
interconnections and the terms and conditons
governing those interconnections wnil be sub-
ject 10 Federai Power Commussion perusal.”
410 US. a 278-77. 33 S.CL at 1029. The
Commussion has the authority under § 202(b)
of the FPA 10 order physical connection of
transmission facilities. Thus, the citation ree
lied upon by the Commission referred 1o its
authonty over interconnections. for which
these is a statutory basis, and does not support
IS actions wth respect to wheeiing.

232 Section 20S(c) of the FPA, 16 USCA
§ 824d(c) (West 1974), reads in full:

struction is wrong.

1281

18 CFR § 35.1(a) (1980).2 A poliey of
availability has been held to be a “prac-
tice,” subject to the filing requirements,
with respect t a pipeline tanff. See
Michigan- Wisconsin Pipeline Company,
34 FPC 521, 626 (1965)3 As expiained
above, a pracfice made a part of a filed
taniff, is subject to the Commission's
right to review such practice and % pass
on changes within L™ A reviewang -
cour* normaily should adhere to the con-
struction of a statute by an agency
charged with its execution uniess there
are compelling reasons that such con-
ECEE v. FERC, 811

(¢) Under such rules and reguiauons as the
Commussion may prescribe. every public uul-
ity shail file with the Comrrussion. within
such ume and in such form as the Comrrus-
sion may designate, and shall keep open in
converuent form and place for public inspec-
Lon schedules showing ail rates and charges
for any transmussion or sale subject to Lhe
Jjunsdiction of the Commussion. and the clas-
sificauons, practices. and regulauons affect-
Ing such rates and charges, together with ail
contracts which in any manner affect or re-
late to such rates, charges, classifications,
and services.

18 CFR § 15.1(a) (1980) reads in pertinent

paru
Every pubiic utility shall file wiath the Com-
m&ndpou.mcontmymmro-
Quirements of this Part, full and complete
nuschm..udcnmmiasm).cluﬂy
and specificaily seting forth ail rates and
chmformyu'lmm:nonornkoldcc-
LNc energy subject to the jurisdiction of thus
Comrmussion, the classificatons, practices,
rules and reguiauons affecting such rates and
charges and ail contracts which in any man-
neraﬂoctormauromchntu.chm«.
class:fications, services, rules, reguiations or
practces, as required by section 205(c) of the
Faderal Power Act (4§ Stat 251, 16 US.C.
§ 324d(c)).

23. Provisions of the Naturaj Gas Act are 1o be
r®ad in par matera with anaiogous provisions
of the FPA. FPC v Sierra Pacific Co., supra.

24, *dxmmuanllef:huopnmm
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F2d 3554, 563 (5th Cir. 1980). In the
context of wheeling, the FPA's legisla-
tive history is a compelling reason why
we may not defer w the Commission’s
interpretation. Having heid that the
FPA prevents the imposition of common
cirmer status on utilities for wheeling
services, it wouid make no sense to per-
mit the imposition of this status by the
device of requiring a utility w0 file any
policy of avaiizbility as a practice. It is
reasonable 1o assume that any weil-man-
aged utility will have a policy governing
the availability of wheeling services and
will act on this policy. Giving the Com-
mission the authurity o order a policy of
availapility w be filed as a “practice”
could vitiate Congress' desire w leave
utilities free to make wheeling decisions.

C. Anticompetitive Remedy.

(9] The Commission’s counsei and in-
tervenors argue that the Commission jus-
tified, in part, it. requirement that
FP&L's sworn policy be included in the
tariff as a remedy for FP&L's history of
anticompetitive conduct and as part of
the Commissiun’s duty to impiement this
nation’s antitrust laws. (See Commis-
sion's brief, p. 25).

We note that the Supreme Court in
Otter Tail clearly held that a district
court in an antitrust suit has the authori-
Ly 1o require wheeling as a remedy. The
authority of the Commission to order
wheeling as an antitrust remedy, though,
is more questionable.® The District of
Columbia Circuit has suggested in dictum
that the Commission may order wheeling
based on specific showings of discrimina-

28. In noung that the Commussicn’s authority to
order wheeling as a remedy for aileged anu-
competitive acuvity is open L0 come doubt, we

tion or anticompetitive activities by a
utility. Richmond Power & Light of
Richmond, Indians v. FERC, 574 F.2d at
623. On the other hand, the Supreme
Court in dictum has indicated that the
Commission may not take action to reme-
dy anticompetitive conduct when it lacks
authority to take such action. In FPC v.
Conway Corp., 426 U.S. 271, 96 S.Ct. 1999,
48 L.Ed.2d 526 (1976), the Court stated:

The Commission has no power to pre-
scribe the rates for retail sales of pow-
er companies. Nor, accordingly, would
it have power ' remedy an alleged
discmminatory or anticompetitive reia-
tionship between whoiesale and retail
mates by ordening the company to in-
crease its retail rates.

426 U.S. at 276-T7, 96 S.Ct. at 2008.
Moreover, the Second Circuit in New
York Electric & Gas Corp. suggested that
the Commission may not crder wheeling,
in the absence of compliance with §§ 211
and 212, even upon a finding that a utili-
ty has engaged in anticompetitive activi-
ties in violation of antitrust policy.

In the instant case, however, we need
not resolve the question as to what power
the Commission may have to remedy an-
titrust violations, since we conciude that
the Commission did not rely on this ra-
tionale. There can be little doubt that
FP&L's business conduct in the past has
not been exemplary in that it has been
found to have engaged in a conspiracy
with Florida Power Corporation to divide
the wholesale power market in Florda
Gainesville Utilities Department v. Flori-
da Power & Light Co., 573 F.2d 292 (5th
Cir.), cert. denied, 439 U.S. 966, 29 S.Ct

are aware that the Comurussion has a duty to
consider unticompetitive effects of acuvities '«
gquiring Comrmussion approval

——
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434, 38 L.Ed.2d 424 (1978). But the Com-
mission neither relied upon the arnticom-
petitive findings in Gainesville. nor did it
make any findings of anticompetitive ac-
tivities or violations in the orders on re-
view. Instead, it relied upon the fact
that FP&L possessed monopoly power
over wholesale and retail markets in
Florida, and that filing the tariff would
have “procompetitive effects.”

The Commission in the irs.ant orders
did refer o Florida Power & Light Co.,
Opinion No. 37, 32 Pub.U.Rep. 4th
(PUR) 313 (Aug. 3, 1979), appeal dis-
missed sub nom. Florida Power & Light
Co. v. FERC, No. 79-2414 (D.C.Cir. Apnil
25, 1980), an opinion issued with respect
o Phase [ of Docket No. ERT8-19, et a/®
The Commission noted that in Opinion
No. 37, it had found certain proposed
availability restrictions in FP&L's whole-
sale power tanff to have serious anticom-
petitive effects. [t further noted that in
Opinion No. 57, it had found FP&L to
have monopoly power over wholesale and
retail sales and that the availability of
interchange transmission service had a
bearing on competitive relationships
within the reievant markets. The Com-
mission then reasoned in the orders on
review that the presence of the poiiey
statement in the tariff would have a defi-
nite procompetitive effect. While the
reference to Opinion No. 57 indicates a
concern over FP&L's dominance in the

26. See foownote 3, supra.

27. Mere possession of market power without
MOre such as an atlempt to restran trade or 10
monopolize, is not unlawful. Standard Oil Co.
of New Jersey v. United States, 221 U.S. 1. 31
S.Ct 502. 55 L.Ed 619 (19i1); Svars v 3iuff
City News Co., 509 F2d 343. 353 (6th Cir.
1879). The additional slement may de an at-
tempt (0 restrain trade or an attempt to mo-

Florida markets, the Commission did not
make any finding in the order on review
that any specific anticompetitive activi-
ties or antitrust violations had occurred.
Nor did the Commission find any anti-
trust violation in Opinion No. 57. [ndeed,
Opinion No. 57- was prefaced with this
warning:

The Commission acknowiedges that it
is not specifically responsibie for en-
forcing the Sherman Act or any other
of this nation’s antitrust laws. And we
wish to emphasize that in evaluating
the anticompetitive effects of a pro-
posed rate change and in making find-
Ings with respect thereto, we do not
make findings that violations of the
antitrust /aws have occurred. Instead,
it is our obligation to evaluate the pub-
lic policies expressed in Federal anti-
trust laws and to reflect those policies
in the conduct of our responsibilities
under the Federal Power Act. This we
have endeavored to do in the instant
case.

(J.A., p. 2123, 32 P.UR 4 at 315, only
first emphasis suppiied, footnote omit-
ted). The fact that Opinion No. 57 con-
cluded that FP&L had monopoly power
and that the proposais there under re-
view would have anticompetitive effects
does nct amount o a finding of any
specific anticompetitive activity or of any
antitrust violation.®

nopolize, ibid., findings not made by the Com-
mission in the orders on review or in Opinion
No. 57 Nor can an antitrust violation be found
on the basis of a finding that a proposed whoie-
sale tanff wouid have an anticompetitive sffect
without a finding of anticompetitive intent or
purpose. n a § 2 Sherman Act action for
monopolizing, it 18 necessary to show that mo-
n0poly power has been coupled with a purpose
Or intent to exercise that power. L'nyted States

et —



1382 FLORIDA POWER & LIGHTCO. v. F.E R C

A close reading of the arders on review
as well as Opinion No. 37 ronvinces us
that the Commussion did not issue the
orders in Qquestion as s remedy® In-
stead, as we read the orders, the Commis-
sion was attempting to [oster competition
in the Flonda area. While we deem this
a laudable goal, we conclude that, in the
absence of findings of specific anticom-
petitive activities or antitrust vioiations,
the Commission is without authomty un-
der the FPA to compel wheeling. We
pretermit decision on whether the Com-
m'ssio. has authority o compel wheeiing
as a remedy for specific findings of anti-
competiuve aclivilies of anuirust viola-
tions.

D. ls FP&L Estopped from Changing
Policy?

(10] The Commission further reasoned
that the policy statement by Mr. 3ivans
was given w0 rebut antitrust aliegations
made by the staff in Docket No. ERTT-
175 and that it was undoubtedly intended
that the Commission wouid rely upon
that statement in reaching 3 decision in
that docket. The Commission concluded
that FP&L could have anticipated noth-
ing other than that the availability cnte-
~a would be given publication and effect.

Insofar as the Commission was relying
upon a form of equitable estoppel, there

v Gaffith 334 US. 100, 58 S.CL 941, 92 LEd
1236 (1948); BSerkey Photo, Inc. v Easuman
Kodak Co.. 603 F2d 263, 274 (24 Cir. 1979).
cert. denied, 444 U S. 1083, 100 S.Cu 1061, 52
L.E4.24 783 (1980).

28. Insofar as the Comrmussion Delieved these
orders wowd be appropriate remedies for anu-
competiive activities or antirnust violauocns, it
failed to make approprate findings of such
acuvities or violations. Nor did it prowvide any
expianauon as 10 how ordenng tus anff Sled
with its policy staiement, wouid provide a rem-

is nothing in this record indicating that
the Commissior. has relied upon FP&L's
testimony. Among the many forms of
equitable estoppei is the principie which
imposes an obligation on a person W live
up to his reprasentations where inequita-
ble consequences weould resuit to persons
having the right to rely, and who h good
faith did rely, on the representation. See
Mitchell v. Aetna Casualty & Surecy Co.
579 F2d 342 348 (5th Cir. 1978). The
Commission has not rendered its final
decision in Docket No. ER77-175. We do
not even xnow whether the Commission
has given credence to Mr. Bivans' test-
mony.

Nor do we understand the Commis-
sion’s conclusion that FP&L couid have
anticipated nothing other than that the
policy would be pubiished and given ef-
fect. Under the FPA, FP&L could rea-
sonably have anticipated that it could
choose, absent any violation of the anti-
trust laws or § 205(b), to whom it would
wheel power. Acccrdingly, when it gave
its testimony, it could assume that it
could interpret, and even alter, its policy
of availability without prior approval
{rom the Commission. Such an assump-
tion does not indicate untruthfuiness on
the part of Mr. Bivans or any bad faith
by FP&L. There is nothing in the record
to indicate that FP&L was being any-

edv in order for us to ascertun the reasunabie-
aess of its action. [n the orders on review, the
Comemussion stated, “We also fouzd (in Opiruon
No. $7] that the availability of \aterchange
(ransmuission services, al ssue nere, did not
significantly lLmnsh [FPL's monopoiy] power:
however, these services do have a Deanng on
competiuve relationships within the reievant
markets.” (J.A., p. 2209.) If availabiity of
interchange wansmussion does not signuficandy
dirmimush FPL's monopoly power, this court is
left wilh some quesuon as (0 whether ‘aheeing
would be an appropnate antitrust remedy.

P L R

PSR

" - ————

C e e ——



thing other than compieieiy truthful in
its testimony.®

29. Comumussion's counsel cites several cases for
the proposiion that regulatory agencies may
2ind partes (0 representauons mads in support
of requests for reuef. We find all these cases
disunguishable In Lnied States v Chesa-
peake & Oluo Raiway Co.. 426 U.S. 500.
S Ci 2318, 49 LL.E4.2d 14 (1976). raiiroads justi-
fied requests ‘or wanff increases on the ground
hal certaun capital and mantenance expenses
~er= needed. The Supreme Court heid that the
'nierstate Commerce Commussion (“ICC™). as
in adiunct (o its power (0 suspend and invest-
gate rate increases. couid condiucn the imme-
diate impiementation of Lhe rate increase with-
Sut invesugauon on the raiiroads devoung the
ncrease 10 the specified capital and mainte-
nance expenses. ‘WTule the Courm zave as one
reason for s decision the representation by the
rairoads, the decision was grounded on the
ICC’s powers under its authomty to suspend
and investigate increases. In the three other
cases cited. the reprosentations were made as
specific inducements to obtain agency relief.
In FPC v. Colorado Inierstate Gas Co., 348 U.S.
492, 7S S.CL 467, 99 LLEd. 583 (1955). a compa-

Adm. Office, U.5. Courts—West Publishing Company, Saint Paul, Minn.
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For the furegoing reasons, we RE-

VERSE.

Ny proposing a merger voluntanly proposed as
acondiuon!orapwovuolmcm«am
fied allocation of costs. The FPC inciuded this
condition in its cer.ficate of public conve-
nience and necessity approving the merger. in
Adrmural-Merchan(s Motor Freight. Inc. v. Unit-
od Scaces, 321 F Supp. 353 (D.Col.) (three Judge
panel). aff'd per cumam. 404 U S. 302, 52 S.CL
$1. 30 L.Ed.2d 37 (1371), the iCC Fanted the
parties an exiension of ume on a heaning with
respect 10 rates on condiuon that i the rates
were found unjust and unreasonable, a refund
wouid be made for the exiended period. The
carmers first objected to this condition. but
then acceded (0 1t 1 order to obtain the sxten-
sion in ume. In Amoskeag Co. v ICC, 390 F 24
288 (ist Cir. 1979), a company began acquinng
tock in a raircad. 'When objections were
made concerming the acquisiton of the stock.
the company made an express oral and wnitten
comumutment to the ICC to refrain ‘rom pur-
chasing stock in exchange for which the com-
~any obtained the names of stockhoiders of the
ralroad




TS T AT
o 4ANG

d e N AN

5
J
]

e

UL LLAN




Kohl

Christine N.

Atomic Safety and Licensing Appeal
Board

Nuclear Regulatory Commission

Washington, D.C. 20555
William C. Wise,
1200 18th Street,
Washington, D.C.

Esqg.
N.wo ’
20036

William H. Chandler,
Chandler, 0Q'Neal,
Lang & Stripling
P.0O. Draver O
Gainesville,

Esq.

Avera, Gray,

Florida 32602
*Daniel H. Gribbons,
Herbert Dym, Esq.
Covington & Burling
1201 Pennsylvania Ave. N.W.

Washington, D.C. 20044

Esqg.

Florida Power & Light Company
ATTN: Dr. Robert E. Uhrig
Vice President
Advanced Systems & Technology
P. 0. Box 529100
Miami, Florida 33152
benjamin H. Vogler,
Ann P. Hodgdon, Esq.
Counsel for NRC Staff
Nuclear Regulatory Commission
Washington, D.C. 20555

Esg.

November 10, 1981

Law offices of:

Spiegel & McDiarmid

2600 Virginia Avenue N.W.
Washington, D.C. 20037

Suite 500

Reubin O. D. Askew, Esq.
Greenberg, Traurig, Askew,
Hoffman, Lipoff, Quentel
& Wolfl, P.A.
1401 Brickell Avenue
Miami, Florida 33131

Robert R. Nordhaus, Esq.

Van Ness, Feldman, Sutcliffe,
Curtis & Levenberg

1050 Thomas Jefferson St.

7th Floor

wWashington,

N.W.

D.C. 20007
Janet Urban, Esqg.
Department of Justice
P.0. Box 14141
Washington, D.C. 20044
*Chase Stephens, Chief
Docketing & Service Section
Nuclear Regulatory Commissiorn
washington, D.C. 20555

George R. Kuecik, Esqg.

Ellen E. Sward, Esqg.

Arent, Fox, Kintner,
Plotkin & Kahn

Suite 900

1815 H Street N.W.,

Washington, D.C. 20006

Qo A Kot

J




