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UNITED STATES OF AMERICA
NUCLEAR REGULATURY COMMISSION

In the Matter of )
)
UNION ELECTRIC COMPANY ) Docket Nos. STN 50-483
) STN 50-486
(Callaway Plant, Units 1 and 2) )

RESPOKSE OF THE WRC STAFF TO SCTWT INTERVENOR'S
OBJECTIONS TO STAFF INTERROGATORIES AND MOTION TO COMPEL JOINT
INTERVENORS TO RESPOND TO STAFF INTERROGATORIES 1(h)(a) AND (b) AND 13

I. INTRODUCTION

on June 24, 1981,-tne Joint Intervenors filed their
Objections To Interrogatories Ana “equests For Production" (hereafter
"Joint Intervenors' Objections"), of the separately filed Staff and
Applicant discovery requests. In that pleading, Joint Intervenors
objected to Staff Interrogatories 1(h)(a) - (L) and 13. The Joint
Intervenors alsc objected to Applicant Interrogatories on Contention 1,
1A-1, iA-6(c), and General Interrogatory A, as well as Applicant
Interrogatories on Contenticn 2, p. 2 A-1(c). The substance of these
objections is the same: "Joint Intervenors object to identifying persons
kriown to us to have first hand knowledge of the basis for our contentions
and persons who participate in providing answers to interrogatories”
(Joint Intervenors' Objections, p. 1). In accordance with the provisions
of 10 C.F.R. § 2.740(f) of the Commiission's Rules of Practice, the HRC
Staff nereby moves the Licensing Board for an order compelling the Joint

Intervenors to Answer Staff interrogatories 1(h)(ea) - (b, and 13.
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determined" Joint Intervencors will provide the names of their wit-

nesses.g/ Joint Intervenors claim that ". . . the Applicant and Staff

have no legitimate need to know the names of persons who have first
hand knowledge of the basis for Joint Intervenors' contentions and who
are, or have assisted Joint Intervenors in this matter. (Joint Inter-
venors Objections, p. 1).

As tu tne identities of persons who adnittedly have first hand
knowledge of the hasis for Joint Intervenors' contentizcns and persons who
are assisting Intervenors in this proceeding, the question has been

decided in General Electric Company (Vallecitos Huclear Center, General

Electric Test Reactor) LBP-78-33, 8 NRC 461, 466 (1978) where the

licensiug board held, after reviewing appliceble Commission regulations
and case law, ". . . that the identities of persons assisting intervenors
are expressly discoverable under the Commission ru]es."éj In reaching
this conclusion, the licensing board reviewed the pertinent language in
10 C.F.R. § 2.740(1), which provides in pertinent part:

Parties may obtain discovery regarding any metter,
not privileged, which is relevant to the subject

Y 1.

/ See also Pennsylvania Power and Licht Company and Allegheny Electric
Tocperative, Inc. (susquenhanna Steam clectric station, Units 1 and
Z2), ALABE-613, 12 NRC 317, 340 (198C) where the Appeal Board con-
cluded that interrogatories designed to discover what (if any)
evidence underlies an intervenor's contentions are permissible.
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matter involved in the proceeding, whether it
relates to the claim or defense of the party
seeking discovery or to the claim or defense of
any other party including the existence, descrip-
tion, nature, custoay, condition, and location of
anv books, documents, or other tangible things
and the icentity and location of persons

having knowledge of any discoverable matter.
(emphasis added).

That provision remains in effect today and the Staff believes it disposes
of the heart of Joint Intervenors' objections, as it c.early provides for
the discovery of the identity of persons havinyg first hand knowledge of
Joint Intervenors' contentions as well as those individuals who are
delineating Joint Intervenors' position in this proceeding by responding
to discovery requests.

Application of the Vallecitos holcing is, moreover, particularly
appropriate here because many of Joint Intervenors' contentions present
mixed guestions of fact and law. For exampie, Joint Intervenors'
Contention 1F states that "improper inspection techniques and defective
welds were used in pre-assembly piping formations.“ﬂj Similarly Joint
Intervenors' Contention ]B states that "several cracks in concrete struc-
tures . . . were not inspected and were accepted."éf If there are indivi-
duals who have first hand knowledge of these ailegations, or who are making
these allegations which the Joint Intervenors are sponsoring as contentions

in this proceeding, the Staff (as well as tne Applicant) has the right to

4/ See "Special Prehearing Conference Urder (April 21, 1981), p. 8.
5/

i1d.
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discover this information directly. Inherent in the discovery process is
the right of the parties to consider all relevant information con these al-
legations. The Appeal Board has concluded that the ". . . courts have long
recognized that parties are entitled to discover all matters not privileged
that tend to support or negate the allegations in the pleadings, or which

are reasonably calculated to reveal such matters." Susguehanna, supra,

12 WRC 317, 331 (i%80). The application of this principle disposes of
Joint Inte-venor objections. For example, in support of Joint Intervenors'
ellegations thet there were instances of honeycombing at the reactor
building base mat, Joint Intervenors state:

On May 31, 1977, voids described by the HRC as up

to six miles, but described by a worker as big

enough for @ men to crawl into, were found in é?e

tendon access gallery of the reactor base mat.—
The Staff is entitled to discover the identity of persons having first
hand knowledge of these matters, or who are assisting in the preparation
of interrogatory answers. The fact that at some point Joint Inter-
venors will designate expert witnesses to testify about such matters
{see Joint Intervenors' Objections, p. 1) does not satisfy their dis-
covery obligations now, especially since such "experts" may not them-
selves have the first hand knowledge that Joint Intervenors are now seeking
to witnhold.

Joint Intervenors make the blanket statement that "“ihe Applicant and

Staff cen héve no legitimate rced to know the identity of other persons,

6/ See "Amended ard Supplemental Joint Petition To Intervene," p. 8
THarch 6, 1981).
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not witnesses, whc 'ave assisted and are assisting Joint Intervenors in
this matter" (Joint Intervenors' Objections, p. 1). Yet, Joint Inter-
venors have obviously forgotten that they have in their Interrogatory 111
requested the same information from the NRC Staff, and the Applicant, to
which they now object.Z/

In adaition to seeking to withhold the names of individuals who
aamittedly huve first hand knowledge of their contentions, the Joint
Intervenors are apparently also witnholding tne identity of "experts"
with whom they have consulted, but whom they already know are not those
experts who are expected to testify at the hearing.é/ In support of this
position, Joint Intervenors simply make the blanket statement that "“[T]ne
identity of experts who have been consulted informally in anticipation of
trial is not oiscoverable."g/

The Vallecitos cecision, supra also clearly dealt with this argument.

Relying on Baki v. B. F. Diamond Construction Co., 71 F.R.D. 179 (U.S.D.C.

id., 1976), the Valleciios Board initially noted that both the Federal
Rules of Civil Procedure, and 10 C.F.R. § 2.740, required tne identities

and locations of persons having knowledge of any discoverable matter.

7/ Interrogatory 111 from Joint Intervenors to the NRC Staff, requests
the names of the person(s) providing the answers to each interroga-
tory by subpart. This is in addition to Interrogatory 109 which
requests an igentification of "all expert witnesses that are ex-
pected to testify for the WRC Staff."

&/ See Joint Intervenors' Objections, p. Z.
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from those that possess first-hand "knowledge." And as indicated above,
having submitted over & hundred multi-part interrogatories to the KRC Staif
which includes requests for virtually the same information which Joint Inter-
yenors now seek to withhold, the Staff believes that there is no equitable
basis to sanction Joint Intervenors' objections.

Joint Intervenors' state the disclosure c¢f these names of such
persens will "expose them to possible reprisals" and "adverse employment
actions." In that regard, the Staff would be willing to consider appro-
priate protective orders to limit the dissemination of such names, once
Joint Intervenors' communicate the precise nature of their concerns to
the Staff, and such concerns are evaluated by the Staff.

I11. CORCLUSION

For the reasons stated above, the Staff believes that Juint Inter-
verors' objections to Staff's Interrogatories 1(h)a and b and 13 should
be overruled, and thet the Staff's motion to compel answers to these
interrogatories should be yianted.

Respectfully submitted,

2oV

Roy P. Lessy
Deputy Assistant Chief Hearing
Counsel

Dated at Bethesda, ilaryland
this 6th day of July, 198l.
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