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APPLICANTS' ANSWERS TO CFUR'S MOTIONS
(1) TO COMPEL RESPONSIVE ANSWERS TO

CFUR'S FOURTH SET OF INTERROGATORIES
AND (2) TO FIND APPLICANTS IN DEFAULT

* AND REQUEST FOR ORAL ARGUMENT

1

Pursuant to 10 C.F.R. $2.730(c), Texas Utilities Generating
~

Co., et al. (" Applicants") hereby serve their answers to the

motions filed on June 18, 1981 by Citizens for Fair Utility |

Regulation ("CFUR") seeking an order by the Atomic Safety and

Licensing Board (" Board") compelling the Applicants to pro-

vide " responsive answers" to CFUR's fourth set of interroga-

tories and finding the Applicants in default. In addition,

CFUR requests that the Board afford CFUR the opportunity to

present oral argument on its motions at the prehearing con-
/1

ference which was scheduled for July 8 and 9, 1981. For the

1/ Since the Board has now cancelled the prehearing con-
ference, CFUR's request for oral argument is moot.
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reasons set forth below, Applicants urge the Board to deny

CFUR's motions in their entirety.

I. Background

For the convenience of the Board, and in the interest

of placing the instant dispute between the Applicants and.

CFUR in perspective,' Applicants discuss below the scope of

Contention 3, as admitted by the Board.. The scope of all

proposed contentions by CFUR in the proceeding, including

Contention 3, was the subject of many discussions between

the NRC Staff, CFUR and the Applicants over a lengthy'per-
2/

iod of time prior to the Board's June 16, 1980 Order ad-

mitting contentions. However, the Board's June 16, 1980

Order framed the scope of all contentions, and subsequent

disagreements regarding the scope of Conta t.ic n 3 as ad-

mitted by the Board stem simply from a misunderstanding on

the part of CFUR of the effect of that Order.

On May 22, 1979, the Board held a prehearing conference

to consider the admission of the petitioners for intervention.

At that prehearing conference the Poard heard oral arguments
,

and examined supplements to the petitions to intervene, filed

on May 7, 1979 by the petitioners, to determine whether each
|

| petitioner had demonstrated the required interest and had set
I

forth at least one admissible contention'as required for ad-

mission as a party pursuant to 10 C.F.R. $2.714. On Ju..a 27,

2/ Order Subsequent to the Prehearing Conference of April 30,
|

| 1980, June 16, 1980 (" June 16, 1980 Order").

I
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1979, the Board issued its-Order Relative to Standing of Peti-

tioners to Intervene in which it admitted three petitioners as

Intervenors and admitted a single contention which was raised
'

by all three Intervenors, viz., the sufficiency of the Appli-

cants' quality assurance / quality control program. The Board
.

did not address the admissibility of any of the remaining pro-

posed contentions (including CFUR's proposed Contention 2B

which was later modified and admitted as contention 3).
-During the subsequent nine months, the Applicants, the NRC

Staff and the Intervenors met and held telephone conferences in
.

an attempt to reach agreement on the admissibility and wording

of the remaining proposed contentions. On March 19, 1980, the

I Board issued an Order scheduling a prehearing conference for

April 30, 1980 and requesting a statement of position by each

party with respect"to those contentions. The NRC Staff, the

Applicants and CFUR signed a stipulation which was submitted

to the Board for approval on April 22, 19'80, in which those

| parties ~ set forth their positions on the admissibility and
!
l wording of CFUR's proposed contentions. The Board did not

find it necessary to approve the proposed Stipulation (see

June 16, 1980 Order at 3, n.2).

| At the prehearing conference of April 30, 1980, the
|

parties presented their views on each proposed contention.

The discussion of CFUR's proposed Contention 2B is found at

pages 166 through 179 of the prehearing transcript ("Tr.").

The admission of proposed Contention 2B was opposed by the

_ . _ _ . . _ _ _ _ - . _ . _ _ _ _ _ _ _ _ -
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Applicants and the NRC Staff, and the acceptable scope of the

proposed contention was at issue and was the subject of care-

ful inquiry by the Board. The Board did not rule at the pre-

hearing conference on the admission of the remaining proposed

contentions.
,

On June 16, 1980, the Board issued its Order Subsequent,

to the Prehearing Conference of April 30, 1980 which addressed

the admission of the remaining proposed contentions. In that

Order, the Board for the first time commented on the scope of

proposed Contention 2B, as modified and admitted in the form

of Contention 3. See discussion infra, Section II.A. The Ap-
!
i plicants filed objections to that Order on July 1, 1980, argu-

ing, inter alia, that Contention 3 should be dismissed from the;

l proceeding in view of the Commission's June 16, 1980 Statementi

3/ --

of Policy and the new requirements imposed as of that time

I on applicants for operating licenses as a result of the acci-
~/4

dent at Three Mile Island, Unit 2. Both CFUR and the NRC
!

Staff opposed Applicants' position on Contention 3 in filings!

dated July 23 and July 21, 1980, respectively. See discussion
.

infra, Section II.B.3. On October 31, 1980 the Board issued

its Rulings-5/on the parties' objections to the June 16, 1980

3/ 45 Fed. Reg. 41738 (June 20, 1980). The Commission later
revised its Statament of Policy. CLI-80-42, December 18, 1980.

4/ "TMI-Related Requirements for New Operating Licenses,"
NUREG-0694 (June 1980).

5/ Rulings on Objections to Board's Order of June 16, 1980
and on Miscellaneous Motions, October 31, 1980 (" Rulings" or
" Rulings on Objections").

|

|
. - _ __ _ _- . . _ _ _ _ . __ _ _ _ . _ _ _ _ _ _ .___ . - _ _ . _
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Order. The Board rejected the Applicants' arguments regard-

ing Contention 3 and retained the contention, noting its

agreement with the Staff's position that the Commission's

Statement of Policy did not preclude litigation of Conten-

tion 3. See Rulings at p. 2, NRC Staff Answer to Applicants',

Objections, July 21, 1980 at pp. 2-5.

II. Applicants' Answer to
CFUR Motion to Compel

At issue in this dispute is the scope of Contention 3 ast
admitted by the Board. As demonstrated below, the Boa,rd has

defined the bounds of Contention 3 in its June 16, 1980 Order

and its October 31~, 1980 Rulings on Objections. Applicants

submit that CFUR's interpretation of the scope of Contention 3

goes beyond the bounds of the issues admitted by the Board when

it modified and accepted CFUR's proposed Contention 2B. On the

other hand, Applicants' interpretation of the scope of Conten-

tion 3 is consistent with the Board's pronouncements, and Ap-

plicants' answers to CFUR's interrogatories on Contention 3 are

; proper. Accordingly, and for the reasons discussed more fully

below, CFUR's motion to compel should be denied.
,

A. The Board's Rulings on Contention 3

1. Prehearing Conference of April 30, 1980.

At the prehearing conference of April 30, 1980, CFUR, the

Applicants and the NRC Staff orally presented their positions
6/

on CFUR proposed Contention 2B," which positions were taken

6/ Tr. at 166-179.

- _. - -. . - _ _ . _ . _ _ - _ _ _ _ - - - -_ . _ . - . . . . _ _ , - - _ - - _ - . . - - _ - - - -.
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generally from the parties' statements of position on the
1/

proposed contentions, filed April 10, 1980. As can be read-

ily noted from the prehearing conference transcript, there

was substantial discussion as to exactly what issues CFUR

intended to raise with its proposed Contention 2B. See, e.g.,
,

Questions of Dr. Remick at pp. 176-179. The Board did not

decide at the prehearing conference as ;to the admissibility

of any of the proposed contentions or portions thereof. Thus,

the scope of Contention 3 was not determined at the prehearing

conference and the parties' positions on that content' ion were
,

simply that--- positions that had not been accepted by the Board.

2. June 16, 1980 order and October 31,
1980 Rulings on Objections.

The issues which are admitted as contentions in NRC

licensing proceedings pursuant to 10 C.F.R. $2.714(b) are

determined by the Licensing Board established to rule on

petitions to intervene. 10 C.F.R. {{2,714(e)-(h). Specif-

ically, the issues to be considered in each proceeding are

est,ablished by the Board's order following a prehearing
ccnference held pursuant to 10 C.F.R. $2.751a. 10 C.F.R.

$2.751a(d). The parties are bound to the terms of that order

(unless modified for good cause) for the remainder of the

proceeding. Id.

7/ See " Report of CFUR's Position on Each Contention," pp.
9-12; " Applicants' Statement of Positions on Proposed CFUR
Contentions," pp. 6-7; and "NRC Staff's Report on its Posi-
tion Concerning the Admissibility of Intervenors' Conten-
tions," pp. 12-13.

_ _ _ _ _ _ _ _ _ _ _ __ - . - _ . _ _ - . _ _ , _ _ _ _ _ . _ . _ ._._ _ . ._. _ .-_._ _._ ._-- _ . _ _-
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On June 16, 1980, the Board issued its Order admitting

the contentions and establishing the issues for this proceed-

ing. In its Order, the Board made findings relative to each

proposed contention and admitted contentions in whole (as pro-

posed by the Intervenors) or as modified by the Board. With,

! respect to CFUR's proposed Contention 2B, the Board admitted

the contention "as modified" by the Order. The Board stated,

as follows :

.
CFUR contention 2B was modified to provide
for realistic prediction of the CPSES'

,
Westinghouse reactor system resp'nse to

'

o-

the sequence of events at TMI-2.
[ Order at 3.]

The Board made no other statements in its Order with respect
,

to the scope of Contention 3.

Applicants filed on July 1, 1980 a statement of objec-

tions to the Board's June 16, 1980 Order, and moved that it

be modified with respect to the decision to admit Contention

3. Applicants based their position on the Commission's State-

ment of Policy regarding litigation of TMI-related issues in

, individual licensing proceedings, issued the same day as the

Board's Order. Applicants argued that since Contention 7, as

admitted, would require computer analyses of the sequence of

events which occurred at TMI-2, the contention went beyond

the requirements imposed by the Commission in NUREG-0694 and

! should have been precluded from the proceeding by the June 16,

j 1980 policy statement.

i
l
1 - . . _ - - . - . - . . _ _ _ _ _ . . . _ . _ , _ _ _ _ . _ _ _ . - - _ _ _ _ _ - - . _ . . _ _ _ . . . _ . . , . . . . _ , , _ . _ ,
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The NRC Staff disagreed with the Applicants' assessment

of the status of Contention 3 in view of the Commission's pol-

icy statement, and filed an answer to the Applicants' state-

ment of objections on July 21, 1980. The Staff stated its

position, as follows:
.

i

In the Staff's view, Contention 3 is not, on
'

its face, incompatible with the Commission's
Statement of Policy. The contention raises
the issue of whether computer ' codes used in

! the design of CPSES properly take account of
| the conditions experienced at TMI-2. This
i appears to be generally consistent with
l NUREG-0694.

[NRC Staff Answer at pp. 4-5.] -

,

| On October 31, 1980, the Board issued its Rulings on
|

Objections to the Board's June 16, 1980 Order. The Board

! found that "for the reasons in the NRC Staff's Answer to
| 8/'

Applicants' Statement of Objections"~ Contention 3 should

not be dismissed from the proceeding. Thus, the Board did

not by its Rulings alter the scope of Contention 3 as ad-

| mitted but merely determined that the scope did not exceed
|
'

the bounds of litigable TMI-related issues as established

by the Commission's June 16, 1980 policy statement.
.

As discussed above, the scope of Contention 3 is de-

termined by the Board's June 16, 1980 Order. 10 C.F.R.

{2.751a(d). It is apparent from that Order that Conten-

tion 3 is concerned with the ability of the computer codes

8/ CFUR also filed an answer to Applicants' statement of
objections on July 23, 1980. However, since the Board did
not rely on any of CFUR's arguments in ruling on Conten-
tion 3 that answer is not recounted here.
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used in the accident analyses for Comanche Peak to realis-

tically predict the Weatinghouse reactor system response to

the sequence of events at TMI-2. Order at 3. Applicants

believe that the Board's statement of the scope of the con-

tention limits the issues to be addressed to the analyses of.

the type of accident which occurred at TMI-2, viz, a small-

break LOCA event. CFUR, on the other hand, apparently main-

tains that Contention 3 is concerned with all accident se-

quence analyses, regardless of whether the accident sequence

, is related to or reflects the events Et TM'I-2. Appifcants

contend that this interpretation of Contention 3 is inconsis-

tent with the Board's description in its Order of the scope

of that contention, as admitted.

| Applicants have relied on the Board's statement at p. 3

of its June 16, 1980 Order as defining the scope of Conten-

tion 3, and have responded to CFUR's discovery requests ac-

cordingly. CFUR'S objections are based on CFUR's erroenous
i
'

interpretation of the scope of Contention 3 as admitted to
~

this proceeding. Accordingly, Applicants urge the Board to

deny CFUR's motion to compel.

B. CFUR's Arguments Are Without Merit

1. The wording of Contention 3.

:

CFUR argues that the wording of Contention 3 indicates

that the contention is not limited to "the specific series

of events that occurred at TMI. " In addition, CFUR states

that the contention is " addressed to the types of events that
|
|

|

[
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occurred at TMI." However, while Contention 3 is concerned

with the consideration of certain " parameters" that were pres-

ent at TMI, e.g., operator actions or misleading indications,

the Board did not intend that Contention 3 involve the evalu-

ation of such " parameters" in each and every accident sequence
,

analyses performed for Comanche Peak. When Contention 3 is
,

read in the context of the Board's statement in its June 16,

1980 order concerning the admission of the contention (order

at p. 3) (which CFUR does not discuss in its motion), it is

apparent that Contention 3 is concerned with the seque,nce of
.

events which occurred at TMI-2 and not with all conceivable

accident sequences, as CFUR contends.

2. CFUR's statements regarding the
scope of Contention 3.

CFUR apparently contends that Contention 3 encompasses

| the types of failures which occurred at TMI rather than the

specific sequence of events which occurred at Tt!I, and that

those types of failures should be evaluated in the context
|
'

of all accident sequences. In support of its position, CFUR

, cites its petition to intervene, its report of position on
|
' each contention, and a portion of the discussion at the pre-

hearing conference of proposed Contention 2B. CFUR also cites

its responses to interrogatories of both the NRC Staff and the

Applicants.

However, as discussed above in Section I., those state-

ments are merely CFUR's position on the scope of the proposed

contention. They do not reflect the scope of Contention 3

._ __ . . . _ , ._ _ _ _ _ _ _ . ._ . . . _ _ _ _ _ _ . . . _ _ . _ _ _ . _ _ _ _ _ _ _
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as accepted by the Board. The Board modified the proposed

contention and, as admitted, the scope of Contention 3 is

not coextensive with the scope of proposed Contention 2B.

No doubt the Board narrowed the scope of CFUR's proposed

Contention 2B in view of the absence of supporting basis
,

'

l

for that overly-broad proposed contention. 10 C.F.R.
'

i

- 52.714(b).
l

Further, as for CFUR's responses to the NRC Staff's and
i

'

Applicants' interrogatories those statements cannot serve,

to expand the scope of Contention 3 as admitted by the Board.

It is the Board's June 16, 1980 Order Which controls the scope

of the issues admitted to this proceeding, not CFUR's opinion

as to the scope of those issues. While CFUR's answers to in-

j terrogatories serve to specify the issues it sought to raise

in its contentioEs, those answers cannot broaden the scope of

the contentions admitted by the Board. Thus, CFUR's state-

ments on Contention 3 Which are inconsistent with or broaden

the scope of the Board's view of Contention 3 are irrelevant.

3. The Staff's statements on contention 3.

CFUR contends that the NRC Staff "has understood the true

scope of Contention 3." CFUR cites a sentence from the Staff's

answer to the Applicants' objections to the Board's June 16,

1980 order, evidently to demonstrate that the Staff's inter-
1

! pretation of Contention 3 is the same as CFUR's. However, it

appears that CFUR's argument is without merit in two respects.

First, the sentence cited does not state that Contention 3
.

,.-----r ~---, - , - . . ,-- . ,- ,---..y.n.r.-,,m....,.._.....,-r .-,..,.,_.--...__.__,...,---...-....m.-.-_....-.m. .. _ .-- . - -
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concerns all accident analyses performed by computer codes

for Comanche Peak. In fact, it does not even address which

accident analyses are "to take account of" the conditions

experienced at TMI-2. Second, when read in context (see quo-

tation at p. 8, supra), the sentence is merely a generally
.

.

d,ercriptive statement intended to support the Staff's posi- |

tion that the contention was " generally consistent" with the

TMI-related requirements and "not, on its face, incompatible"
l

with the policy statement on TMI-related requirements. Thus, I

the purpose of the sentence was not to define the scope of
.

Contention 3, as CFUR implies. Accordingly, the Staff's state-

ment quoted by CFUR does not support CFUR's position.

4. The Applicants' statements on Contention 3.

CFUR argues that the Applicants' interrogatories and

statements in tbeir June 12, 1981 motion to compel evidence

an " understanding of the true scope of Contention 3." On

the contrary, Applicants' interrogatories are entirely con-

sistent with App.'.icants' interpretation of the contention

as admitted by Board. Also, Applicants' motion to compel
|, .

!
is consistent with that interpretation. While Contention 3

concerns the evaluation of certain " parameters", it applies

only to the extent those parameters affect the sequence of

events which occurred at TMI-2 and the computer codes which

model those accident sequences. Thus, CFUR's argument in

this regard is also without merit.

L
_ _ ____ _ _. _



.-

*

. , .

'
l

- 13 - |

\

For the foregoing reasons, CFUR's arguments with respect

to Applicants'' answers to Interrogatories 1-5, 7-19, 21-25,

28-30, 32-44 and 46 are without merit. Accordingly, the

Board should deny CFUR's motion to compel with respect to

those interrogatories.-

5. Interrogatory 21.-

This interrogatory seeks to probe the analys6s cf "acci-

dent sequences other than the analyses listed in Exhibit 'A'"

to CFUR's interrogatories. Applicants objected to the in-

terrogatory as not being sufficiently speciIfic for a r'esponse.

in that it does not identify the accident sequences with which*

it is concerned. CFUR's motion to compel merely reiterates

the wording of the interrogatory and does not specify any par-

ticular accident sequences. Thus, the interrogatory is still

open-ended and not sufficiently specific for Applicants to

provide a response. Accordingly, Applicants renew their ob-

jection and urge the Board to deny CFUR's motion with respect
~

to Interrogatory 21.

6. Interrogatory 20.

| Interrogatory 20 reads, as follows:

Describe in detail your justification for

|
excluding human error and error due to

' following erroneous procedures in analyz-
ing small break accidents.

!

9/ Exhibit A to CFUR's interrogatories is a list of 42 pos-
tulated accidents which apparently was compiled based upon
the Accident Analysis chapter of the Comanche Peak FSAR
(Chapter 15).

. _ _ . _ . . _ _ . ._. _ _ _ _ _ _ _ . . _ _ _ _ . _. . . _ _ . - _ . . _ . _ _ _ _ , _ _ _ _ _ _ . . _ .-
-
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This interrogatory is premised on the assumption that

Applicants preclude human error or error due to following er-
roneous procedures in its analyses of small break accidents.,

As Applicants' response demonstrates, that assumption is false.

Thus, no further response is required. Applicants nevertheless.

refer CFUR to the answer to Interrogatory 3 in which Applicants

explain how human error is accounted for in accident analyses.

' As for the question of human error caused by following erroneous

procedures, again Applicants' answer to Interrogatory 3 explains

that Applicants' accident analyses assume a'particular' initiat-

ing event followed by the subsequent failure of a single active

component. The single failure is not assumed to result from any
particular cause. Thus, human error may be assumed to be the

mechanism for such component failure, and such human error may

stem from any cause, _ including the following erroneous proce-

dures. Thus, Applicants have provided an adequate response to

Interrogatory 20, and CFUR's motion to compel with respect to

Interrogatory 20 should be denied.

III. Applicants' Answer to
*

CFUR's Motion to Find
Applicants in Default

CFUR moves that the Board find the Applicants in default,

pursuant to 10 C.F.R. $2.707, arguing that Applicants' answers

to CFUR's fourth set of interrogatories "'are so evasive and in-

complete that they should be treated as a failure to answer or

respond." As a sanction for this alleged default, CFUR urges

the Board to condition the issuance of the operating lice" 'e

. -. _ _ _ . _ _ _ _ _ . . _ _ _ _ _ . _ _ . _ _ _ . _ . _ _ _ _ _ _ . _ _ _ _ . _ . _ . _ _ _ _ _ _ _ . . _ _ . . _ . _
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for Comanche Peak on the Applicants having modelled "the types

of parameters experienced at TMI for each of the design basis

accident sequences considered for CPSES."

As demonstrated above, either Applicants' answers to CFUR's

interrogatories are proper and complete, or their objections are,

well-founded, in view of the scope of Contention 3 admitted by

the Board. It is clear from the sanction which CFUR seeks that

CFUR's motion is premised on its erroneous interpretation of the

scope of Contention 3. Thus, CFUR's motion to find Applicants
. 19./.

in default is without merit and should be denied.

Respectfu y submitted,

f., N
Nichol s S Reynolds.

'- DEBEV S LIBERMAN
1200 eventeenth Street, N.W.
Washington, D.C. 20036
(202)857-9817

Counsel for Applicants

July 6, 1981

10/ CFUR also objects to the form of the oath taken by
Homer C. Schmidt. Applicants hereby incorporate their
answer to a similar objection previously filed by CFUR,
which answer is set forth at page 10 of Applicants' May 13,
1981 answer to CFUR's motion to compel with respect to
its first set of interrogatories.

. . . . . . - - -_. - - . -- - - . - . . . _ . -- . - . . - - - - _ _ - - - .
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UNITED STATES OF AMERICA
NUCI EAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

In the Matter of )
)

TEXAS UTILITIES GENERATING ) Docket Nos. 50-445
COMPANY, et al. ) 50-446

~-

).

(Comanche Peak Steam Electric ) (Application for
Station, Units 1 and 2) ) Operating Licenses)

'

CERTIFICATE OF SERVICE

I hereby certify that copies of the foregoing " Applicants'
Answers To CFUR's Motion (1) To Compel Responsive Answers To
CFUR's Fourth Set of Interrogatories and (2') To Find Ipplicants

.

In Default And Request For Oral Argument," in the above-captioned
matter were served upon the following persons by deposit in the
United States mail, first class postage prepaid this 6th day of
July, 1981:

;

Marshall E. Miller, Esq. Chairman, Atomic Safety and
Chairman, Atomic Safety and Licensing Appeal Panel

Licensing Board U.S. Nuclear Regulatory
U.S. Nuclear Regulatory Commission

Commission Washington, D.C. 20555
Washington, D.C. 20555

Marjorie Ulman Rothschild, Esq.
Dr. Forrest J. Remick, Member Office of the Executive
Atomic Safety and Licensing Legal Director

Board U.S. Nuclear Regulatory
305 E. Hamilton Avenue Commission

*

State College, Pennsylvania 16801 Washington, D.C. 20555

Dr. Richard Cole, Member David J. Preister, Esq.
Atomic Safety and Licensing Assistant Attorney General

Board Environmental Protection
U.S. Nuclear Regulatory Division

Commission P.O. Box 12548
Washington, D.C. 20555 Capitol Station

Austin, Texas 78711
Chairman, Atomic Safety and

Licensing Board Fanel Mr. Richard L. Fouke
U.S. Nuclear Regulatory CFUR

Commission 1668B Carter Drive
Washington, D.C. 20555 Arlington, Texas 76010

. ._. . . . _ - - _ - - . _ . - _ _ _ . - . - - . - . - __
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Arch C. McColl, III, Esq. Dwight H. Moore, Esq.
701 Commerce Street West Texas Legal Services
suite 302 100 Main Street (Lawyers Bldg.)
Dallas, Texas 75202 Fort Worth, Texas 76102

Jeffery L. Hart, Esq. Mr. Chase R. Stephens,

4021 Prescott Avenue Docketing & Service Branch
* Dallas, Texas 75219 U.S. Nuclear Regulatory

Commission
Mrs. Juanita Ellis Washington, D.C. 20555
President, CASE
1426 South Polk Street
Dallas, Texas 75224

. .

I

\ -

Nichola S.I Reynolds
-- V L

cc: Homer C. Schmidt
Spencer C. Relyea, Esq.

l
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