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Introductory Statement

27,1980 Citizens Concerned About Nuclear Power < AR
("GCAxf') regquested a public hearing on 3. the WNRC's Order

to Shcw Cause dated April 20,198C. 1In stating its crcuments
on behall of a public hearing, CCANP mentioned that at such

a hearing it would be expected that"the NRC would produce the
actual witnesses and sworn statements which formed the basis
CE the Order tc Show Cause."Lette. to Vic-or Stello, p.6.
CCANP went on to assert that,

To deny the regquest for a public hearing
would be to deny existing evidence and

potential evidence to the Intervencrs andé by
sc¢ doing deny such cvidence to the ASLE. Id. 6-7.

On Septenber 22,1980 the Commission responded to CCAI'P's
Te8uest for a hearing on the fhow Cause Order if a Memcrandum
and Order denying the reguest for & public hearing at which the

evidence supporting the Show Ca 'se Order would be disclosed.
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In rejecting Intervenor's argument that fzilure toc provide

a public hearing on the Show Cause Order would effectively

COnCeal the evidentiary background of the Order, the NRC stated,
Citizens can file either interrocatories with the
staff or a Freedom of Information request with
the Commission in order to learn the identities of
persons. with knowledge about the incidents covered

by the Director's order. Memorandum and Order,
12 NRC 281 (Slip Opinion at 14).

Thereafter, on October 28 and 29,1980 'two members of CCANP
independently recuested information concerning the Show Cause < -
Orders. For example one reguest signed by Kim Eastman requested
"items identified by NRC investigators -in this investigation

which were not included in the Show Cause Order."

On Novemberl7,1980, in its "NRC staff Response toCCANP -~
‘Requests for Information' and Motion for Additional Time"
the NRC communicated i’ ;s refusal to produce the réquested
information. This informal and tentative communication was
subsequently followed up by an "NRC Staff Additional Response
to CCANP 'Reguests for Information'" dated December 8, 1s80.
Because of incapacity and subsequent withdrawal by CCANP;S
attornges, CCANP was unable to file its "CCANP Motien to
Compel !C Staff tc Provide Information"™ until March 16,1981.
This motion made abundantly clear that CCANP.sﬂught all cf the
informatior concerning- Zhe evidentiary basis of the Show Cause

Order that ti.e Commission had said wculd be made available

to Intervenors in its September 22, 1880 Order.

In its .Memorandum and Order ted March 24,1581, the ASLB
granted CCANP leave to file its Moti~n to Compel cut of time

and granted tre motion toc ~Ompel in part. This Appeal dated

April 3 and Cross-Appeal dated April 13 then Zollowed.



In its"Notice 0f Appeal and Ljist of Exceptions”" dated
April 3,1981 the NRC has stated four exceptions to the Board's
March 24,1981 Memorandum and Order. CCANP has responded %o
each of these exceptions in its "Opposition to NRC's 'Notice
oi‘Appeal ar Llist of Exceptions' and Cross Appeal to March 24,
1981 Order" (Title amended hereinto correct typographical
error in original). At the same time CCANP stated, in the
alternative, three exceptions of its own to the March 24,1981
Board order. In its "NRC Staff's Opposition to CCANP's Cross ..
Appeal and Agreement With Shortening the Briefing Time" dated April
24 19'81 the NRC has stated its arguments in opposition to

Intervenor's Cross-Appeal. These arguments are discussed
below,
D1SCUSSION

1. The NRC claims that CCANP's cross appeal is untimely.
In its argument the NRC does not mention Federa.l Rule of
Appellate Procedure 4(a) which was plainly cited by CCANP
in its cross appeal. Under this Rule after a notice of appeal
is filed by a party, any other party has 14 daysafter t“g time

of the initial notice of appeal to fi. a cross-appeal.

The NRC a@migg- that ¢he the NRC rules of procedure make
N0 rworovisicon for a cross appeal. In fact Qther than a few
very generally stated provisions, the rules of procedure
contained in 10 CFR, Part 2, make very few detailed p.ovisions
for procedure on appeal. It is a well known’principal that
when agency rules do not provide detailed provisions for
the rules ©f procedure governing adjudicatory proceedings

the Federal Rules will provide a supplementary guide to the

rules that shall govern thé agengy proceeding. The present

Case is an aPt one for application of this ru.e.
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A Cross appeal after notice of appeal has been filed by another
party is well accepted in both federal and state practice. Simply
because the brief ani sketchy rules provided by the NRC dc not
make express referasnce to this practice does not mean that
it shoulé not be followed by the NRC as it is in the Federal

Courts. The denial of a right of cross appeal would serve
nc good purpose. The haPpenstance of ommission from the

patently deficient NRC rule of procedure is insufficient

reason, standing alone, to refuse to recognize:i the long-
standing practice of cross appeal as folluved in the Federal
Courts. The failvre to mention cross appeal in the sketchy

NRC rules does not mean that it should not be applied in
NRC practice. Failure by the NRC to expressly provide

for this well accepted procedure simply means that it must

nC" expressly address the issue. If for some reasanthe NRC
believes that the practice followed by the United States
Courts of Appeals is not worthy to be followed by the NRC, the
NRC is now directly called upon to justify its posiition.

If on the contrary the NRC practice indeed does conform to
that followed by the Federal Judiciary, it is clear that

CCANP's cross appeal was filed in good time. .

At page 2, note 2 of the NRC's April 24 "Opﬁosition'
the NRC attempts to argue that the information referred
to in the exceptions stated in CCANP's cross'appeal was not
earlier recuested in CCANP's reguests for information and
Motion to Compél. However these documents make clear that
it was ever CCANF's intent to obtain the £fnll information

concerning the Show Cause Crder that the Commission stated

would be available in its Scptember 22, 1980 Order. CCANP's
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request for all of this information if not a recent one. Although

becayse of lack of legal advice it may have been poorly formulated
on occasion. CCANP's request has consstently been for all of the

evidentiary background to the NRC's Show Cause Order. Only parst
of this information was orderedto be provided under the ASLB's

March 24,1981 order. It is the remainder which CCANP ncw seeks
on this cross appeal. There is no way to distinguish the informaticn
which the ASLB allowed and the information wh;ch it 4id not

allow.

2. In part two of its "Opposition® dated April 24,1981,
the NRC repeats the argument stated in footnote 2 ofI its
arcument in part 1, i.e. that CCANP had not earlier reguested

the names of all persons who supplied information

to the NRC on all relevant matters forminc the
basis of the Order to Show Cause dated April 30,1980.

Crcss-appeal ,exception 2. .
On.the contrary, this information is well within the general

request submitted by Kim Eastman on Octobef 25,198Q quoted
abcveg for information not included in the Show Casue Order.
The Motion to Compel acain made it clear that the full range of
infcormation obtained by the NRC was sought when it reguested
the identities and sweorn statements of those iffispectors
who supplied information which formed the basis ©f the
Order to Show Cause.
This request was nct limited to QA/QC inspectors. The remainder
cf the Motion to Compel, especially the alternaiively stated
request for Board Certification number 1) show the full scope
of CCANP's reguest tO be coterminous with the information the
Commission stated would be availa®le in its September 22,1980
Memorandum and Order. The use of a feﬁ inelegant modes of expression

DY lay members of the intervenor in formuiating their requests

purusant to the Septenber 22,1980 order does not change the



actual nature of the CCANP request for information, if fairly
construed. The manner in which the Board formulated its order
pelOw indicates that it also understood the CCANP request for

informaticn to be broader than that which it granted.

3. The NRC's final objection to Intervenor's cross appeal is
that it would constitute an interlocutory appz2al. The NRC's

own underlying appeal is itself an interlocutory appeal and
a cordingly subject to the same objection. The Board below

balanced the interests of a fair hearing against the NRC's
objections to the adeguacy of a protective order and found that
at least as to some of the requested information the interests
of a fair hearing prevails.

The NRC itself has stated the oiteria for discretionary
interlocutory review of licensing board rulings:

1) where the party-.adversely affected by that ruling may
csuffer immediate and sericus irreparable ‘harm, or

2) where the challenged ruling may affect the structure of
the proceeding in a husic way.

If CCANP is unable to present its principal case on the allegations
contained in the Show Cause Order because of lack of access to.the

evidentiary background of the order, CCANP will be irreparagply

injured in its ability to present its principal case and at the
same time the structure of the proceeding wil' be affected in

a basic way througi.. CCANP's inahility to present a principal
part of its case.

CCANP opposes the NRC's interlocutory appeal. But little
diffepence can be seen between the merits of the NRC's appeal
and that of CCANP's cross appeal for purpose of taking an
interlocutory appeal. They bcth a:ise‘out of the same circumstarces.

There is no reason to review the Boards order only from thepoint

of view 0f the NRC's objections. If the Order is to be reviewed



the Appeals Ecard
at all j: must review the balance which the Board struck

wetweer the NRC's interests in guestioning the efficacy
of a protective order in assuring its confidentiality concerns

anéd the Intervenor's interest in a full and fair hearing on

the issues. This balance cannot be reviewed by looking at only
cne side. While the NRC contends that the balance should be
struck closer to its own interests, CCANP believes that

the balance should properly have been struck in a manner

to require production of more information than it did.

If the Appeals Board is to look at the NRC's side of the argument
at this time, it should also look at the other side in the

interest of fairness and justice.

CCANP has fully answered the substance 6f the NRC's
exceptions on appeal in Its "opposition" dated April 13,1981.

Intervenor contirnues to be in need of the names anéd statements
of persons who provided ir.formation to the NRC in connection
with the Show Cause Order if it is to adequately present

this information to the ASLB., It is not sufficient that the
Intervencrs micht have some cf these names available to it émong
the names 0f the many people who have worked at STNP. CEANP
needs to know the specific persons who gave important information
tc the NRC which formed the basis of the Shoy'Cause Order if

it is to have any hope ¢f presenting these issues effectively.
Intervenors do not have the investigatory resources of the NRC
to dupl.cate the work already accomplished in preparing the

Show Cause Order.
‘Respectfully Submitted,

Pat Coy, for Citizens Concerned

Robest Hager,Esq.., About Nuclear Power and CEU

0f counsel
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